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/hen evident necessity or the advantage of the church required 
it, and the same to continue no longer than for six mouths. 

Gibs. 913. {b) 

S. The possession of a bisliopric». doth common right void Benefice 
all other promotions: this is the ancient iaw of the church as 
expressed in a canon of the council of Lateran under Alexander 
the thinl. (r) And agreeable hereunto (and, without ' doubt, rick.,...^ 
derived from this) are the declarations th:y; we meet with every 
where in the book^ of common lawj that of c^mmoti' rr'fht all 
promotions are vacated by the taking of a bishoprick as si-j-'h id): 
but the law is* otherwise, if one is a mere titular bishop, or 
a sufFragan bishop upon the statute of^ the 21 //. 8- r. 14. 

Gibs. 

4. But this voidance may be prevented by dispensation of Buttiie 
retainer, granted before possession of the bishoprick : which is 
commonly called a conmendam retinere. This the pope had vemedbya 
power to do, os claiming a right to dhspose of all promotions comment 
becoming void in that rna|^neiv And the same thing the king 

'■* * v ina-itr nnd by himself (as many of the law Ijooks 

the archbishop to exert the • 

^ by the statute of* the 25 H. 8. 

Which sort of commendam 
y of retention and continu- 
€i.vixjn ui tilt: uuiieijcc iu ttic suiiie person and state wherein it was, 
notwitlistanding something intervening (as a bishoprick, or the 
like) that without such a faculty would have avoided it. (c) By 
which means, the institution and induction, or other method 
whereby the person obtained such benefice, remain and are con- 
tinued in their full force. And it being the doctrine both of 
canon and common law, that former promotions are not vacant, 
but by consecration in case of creation, and by confirmation in 
case of translation ; if such dispensation conies before these, it 
comes in time enough to continue the possession ; but otherwise 
it comes too late, (g) Thus* it is said in the books of common 
law, chat cardinal Beaufort’s dispensation to bold the bishoprick 
of Winchester, coming after he was made cardinal, was void ; [ 1? 3 

but that cardinal Wolsey’s for the archbishoprick of York, com- 
ing before, was good. Gibs. 913. (//) * 

And not only dignities and benefices have been granted in 
commendam, but also headships of colleges and hospitals, and 
that by dispensation ; as, for instance, of headships, St. John’s in 
Oxford, to^Di. Mews bishop of Bath and Wells ; of Magdalen 


{b) 6 ^ 1. 6 . 15. (c) X. 1. 6, 7. (d) 4 Mod. 210. 

(1) Armiger y. Holland. Cro* Eliz. 601. (e) //o5. 143. 

(g) Evans and Kigin v. Askwitk. Noy^ 93, 94. Jonesr 
^augk.lS. . 
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college ill Oxlbrd, to Dr. Hough bishop of Oxford ; of Pembroke 
college, to Dr. Hall bishop of Bristol : and of Hospitals, at 
St. Cross near Winchester, to Dr. Compton bishop of Oxford ; 
and St. Oswald’s near Worcester, to Dr. Fell bishop 'of Oxford, 
Gi/js. 913. 

It hath been questioned, whether a lapse might be made a 
cominendam : but that seems to be a groinidless nicety ; since it 
is certain, that whoever hath right to present by such lapse, hath 
by the same reason a right to consent that it be granted in 
coinnKintlam perpetual, which is equivalent to a presentation. I(L 

r). It hath been questioned heretol’ore, whether a bishop couhl 
take a commendani iq his own diocese, bccanse. th(3 same peixm 
cannot be visitor anti visited : but it liiith been answered that tlie 
bishop is under thf! correction of the metropolitan; and accord- 
ingly, liiat he may have such coimncndarn. fd. (/) 

(>. No commendam can be granted but with consent of the 
patron. This is the doctrine of the canon law. (/) \nd ihore- 
Ibrc in granting a cominendam rctincvi\ the king (who is patron 
by the promotion) signifies his consent, by his mandate to the 
archbi.shop to^grant dispensation ; and if the commendam be by 
recipere^ it is cither to take a pron^ition in the bishop’s own gift, 
and so liis acceptance is a consent ; or in the gill of somqotlicr 
patron, and then the consent of such patron must be given in a 
authentic manner, and inentioned in the dispensation. Ann 
Hobart said, that if the archbishop should commend to a certain 
chiii’cli void, without the patron’s consent; the instrument of 
commendam would be void, though the ))atroii should consent 
afterwards. Giis. 4. (w) 

7. By a commendam vdinere the incumbency is continued. 
This follows plainly from wdiat hath betai said ; tluit the voidance 
is thereby prevented, which would otherwise *liave ensued; in 
the same manner as it is prevented with regard to a first benefice 
iiicom[)atib!e, by disjiensation to hold a second or a plurality of 
benefices. For this reason, it was said by Hobart, that a com- 
mendani retincrc is improperly called a i:ommciidam ; for (saith 
he) wty own benefice cannot be commended unto me. And it is 
cl<3ar from tin aforej^uing constitutions, that what the canon law 
meant by ilfis term, was i)nly w'ith regard to the secoiid benefice 
taken de noviu by way v^' custody or commendam, and (to )nc- 
vent the voidance of the first) not taken by way of inslitutio . 
and that it was no more than the C( minitting to the incumbent 
of one church tlie cure and revenues of another, either for a time 
limited (as six iimnths), which time the patron had to consider of 


(ifc)- Colt V. Glot'cr, J Il^dl. Rep. Moorc^ 899. S, C. 

; 1) AlhA3\. : (wd 152. 8. C. 
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a proper cterk that the church might be taken care.of,. or (with 
conjsent of tlie patron) for a longer term, to the end chiefly. that 
such incumbent might be the better supported : the first of 
which (to wit, the care of the church during the vacancy) is now 
answered by sequestration of the benefice ; and the grant of the 
second (namely, the profits of the vacancy) is rendered impracti- 
cable by bishop or patron or both, by the statute of the SI IL 84“ 
c, IJ,, which gives the profits of the va'eation to such person as 
shall be thereunto next presented, promoted, instituted, or 
admiiied. Which profits belbre this act belonged either to the 
church, at'ul so w ere in the disposition of the patron and bishop ; 
or to the ordinary, or other person^ to whom by custom they 
appertained, and so by the previous consent of such person 
might be yielded to the commendatiiry : but the next incumbent 
being a person uncertain, cannot ^ive such consent, and by con- 
sequence the revenues of vacancies, since the making of the said 
act, cannot be given ; which seems to be the true reason of the 
utter disuse of that sort of commendams, with regard to pres- 
byters; however it hath continued, by prerogative royal, in fe- 
vour of bishops, Gibs. 914. • 

But a commendam a/ptre (that is, a dignity or benefice talcen 
by a bishop after consecration, and without institution) dotli not 
create a proper incumbency. The canonists were not clear, 
whether during a commendam, the church commended was not 
really vacant: and wdietber the comniendatary was in law any 
more than u guardian, administrator, or procurator of the 
church, during such vacancy ; and they who liold that they 
were something more (because commendam is a title owned by f;; 

the canon law) pretend not to vsay, that they were incuinl>ents ; I 

they hold only by a corrupt and precarious title, invented on [ <5 jtf" 
purpose to elude the laws against pluralities. In like manner, . f 

though the books of coiinnon law say, that a comniendatary. by v,| 

rvtinere remains lull incumbent, and may plcail as such ; yet of | 

a comniendatary by caper c they say, that a dean by such com- 
inendam cannot Confirm a lease made by the bishoj), and that a 
coramendatary parson in that way cannot have a juris utrum, . c 

nor take to him and his successors, nor can sye or be sued in a 3 


writ of annuity. Id. 

But on the other hand, there is one circumstance which r, 

makes much for the real title of such ancient commendataries 5,5 

as were sucii by retmete / namely, that we find these benefices 
declared vacant by the resignation of the commendataries, of’ 
which there are several instances to be met w'ith in the arch* ? 
bishop’s register. Id. . . 

8. Commendam may be temporary or perpetual at the p]ear. 
sure of the king. When it is temporary, the precise libie is. 
expressed and limited in the dis{)ensation ; wdien perpetual, ^tih^ 
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style is, so long as he shall live, and continue bisliop of that see. 
And in the case of a commcndani retinei'c^ whether it be tem- 
porary or perpetual, it is only a temporary or perpetual con- 
tinuance of the original incumbency, or the preventing of an 
avoidance for such a term; of both which there have been 
frequent instances. And so anciently, in the case of commen- 
dam capere granted to presb 3 'ters ; the term, \\ hen it went 
beyond six months (which was little more than a sequestration), 
was sometimes for a year, in case a person who had entered into 
a religious state did not return after this year of probation; 
sometimes, till another person was in orders; sometimes, to 
continue at the pleasure sy( the ordinary ; and somelimes for 
life. But at present in the case of bishops, the books of common 
law seem generally’ to fall into the opinion, that a commendani 
caperc ought to be perpetual^ because (there being no previous 
title by institution, as it is in the case of a cominendain rctinei e) 
the law knows not what to make of any thing that shall be 
called a title, and not be equal to that, at least in point of per- 
petuity (w); and Dr. Gibson says, he believeth that in fact there 
is no instance of a* commcndani capere in the ecclesiastical re- 
cords, but what hath been unlimitetf or perpetual ; though, 
[ 7 ] whatever the right be that it conveys, it seemeth (in reason) t& 
be capable of being as well temporary as perpetual. Gibs, 914. 
How far 9. According to the duration of a commendam and the com- 
the king’s mendatary, the right of the crown to present upon promotion is 
served or not served. If the commendam be limited to a certain 

present is i i • i 1 1 * , . , .... 

served term, the king siiall present by prerogative at the expiration ot 
thereby. such term, notwithstanding the previous grant of a commendam ; 

unless it so fall out, that the commendataiy bishop dies or 
resigns before the expira ion of the term ; for in such case, the 
church becoming void not by cession but by death or resignation, 
the turn of the crown is served, and the patron shall pre- 
sent. (o) And so it is likewise served if the commendam was 
originally" unlimited^ that is (according to the language of the 
faculties) during the life of the person and “his possession of 
such see ; because t}»is amounts to p* presentation, and therefore 
in this case also, the right of the crown is served, and the patron 
presents. Gibs. 915. 

But if a bishop who is possessed of a commendam, is trans- 
lated to another see, and so a new titfe accrues to the crown by 
a new promotion ; the same commendam may be continued, if 
the king pleaseth : but it must be by a new dispensation, grant- 
ing it to be held with the new bishoprick. Id. (p) ♦ 

(n) Hob. 152. 

(o) AU. Ge7i.\. Bp.qf London^ Lancaster and another. 

{p) Evans and another v. AscutiJu 93, 94. IV. Jones^ 158. 

Vaugh, 18. 



10. Commendam temporary in retimre may be renewed and Continu- 
prolonged; that is to say, before tlie original incumbency ceaseth *cnewdof» 
by the expiration of the first dispensation, a second dispensation commen- ^ 
may be gi*ante<l to prevent the avoidance, and continue the in- dam. 
cumbency. ’Tis true comiiiendanis being designed to support 

tlie dignity of the episcopal character (which since the time of 

the reformation hath greatly needed support in many sees) they ^ 

have usually been granted in perpetuity ; in which case, there 

was no occasion to renew them. But that^ such renewals were 

understood to be legal and regular, appears by the applications 

that have been made for them, without any marks of doubt, 

as to their legality : in one instance, by the bishop of Carlisle in 

the year 1567, and in another instance the very next year by 

the bishop of Chester. But the more ancient books of the 

faculty office being all lost, we cannot certainly tell what effect 

these applications had ; but of late* years we find, that a tern- [ 8 ] 

porary commendam of the bishop of Chester, winch was in 

ref mere, being expired, a new commendam of the same benefice 

was granted to him in perpetuity by capere, in consideration of 

the smallness of the said bishoprick, and th^ private patroifs » 

having otherwise disposed of the usual commendam, with which 

it^iad been formerly supported. G/7av. 

11. As to what hath been said of resigning commendains at Resigning 
pleasure ; this may be of very ill consequence to the respective 

sees ; many of which are jioor, and cannot subsist without addi- 
tional supports. And perhaps there are no other commendains 
so good, or so convenient ; at least,* if they arc resigned, and 
other clerks be presented, there will be none vacant together 
with the bishoprick. And therefore it was a general instruction 
which king Charles the First sent to the bishops, not to resign 
their a>mmendams ; and we find a particular letter written by 
the king’s oriler to the bishop of Peterborough, that he should 
not resign the living of Castor, which he held in cominendain. 

Id. 


Commt02^arp. . 

^OMMJSSARY is a title of Jurisdiction, appertaining to him 
that exerciseth ecclesiastical jurisdiction in places of the dio- 
cese so fer distant from the chief city, that the chancellor cannot 
call the people to the bishop’s principal consistory court without 
great trouble to them. This commissary is called by the 
canonists commissaritis, or (fficialis fmaneus, and is ordained to 
this special end, that he should supply the office and jurisdiction 
of the bishop in the out places ot the diocese, or in such 
parishes as are peculiars to the bishop, and exempted from the 
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archdeacon’s jurisdiction : tor where by prescription or by com- 
position there are archdeacons who Inive jurisdiction in tlieir 
archdeaconries, ns in most places they have, there tlie office of 
commissary is superfluous. Terms of the l,ax^\ 4 lust. 33S. 

The law concerning which olficer, falling in with the law 
[ 9 ] concerning chancellors, vicars general, and officials; the whole 
'-'is treated of together, under the title ChflttCClIOt* 

Commussioii for ptotio CJsfe0, See Cfiavitnbic 
Common Israjicr. See public moc^ljip* 
Communiott. See iioi'b'0 &uppei\ 
Commmuon.of tge s>itb. See g>tcfe* 
Commumon Cable* See CfiiivcO* 
Comniutation. Sec prtmttcr* 


Confe0fi?ton. 

TJY Ca/i. 113. iin})oweriiig ministers ’to present oflences at the 
court of visitation, it is provided, tjiat if any man confess his 
secret and hidden sins to the minister, for the unburdening of 
his conscience, and to receive spiritual coiisolatiou and ease of 
mind from him, he shall not in any wise be boujid by this con- 
stitution, but is straitly charged and admonished, that he do not 
at any time reveal and make known to any person wliatsoever, 
any crime or ofionce so leonimitted lo Jus trust and secrecy 
(except they be such crimes as by the laws of this realm his own 
Jile may be called in question for concealijig the same); under 
pain of irregularity. 


Confirmation. 

1. TN the office of public baptism; the mifiister directeth the 
godfathers ; nd godmothers to take care, that tlic child be 
brought to tlic bislioj) to be confirmed by him, so soon as he or 
she can say the creed, the Lord’s prayer, and the ten conmand- 
ments in the vulgar tongue, and be further instructed in the 
church catechism set forth for that purpose. 

And by the rubric at the end oi‘ baptism of those that are of 

riper years : It is expedient that every person so baptized 

[ 10 ] shall be confirmed by the bishop, so soon after his baptism as 
conveniently may be ; that so he may be admitted to the holy 
communion. 

And by the rubric before the office of confirmation ; 

'So soon as children- are come to a competent age, and can sny^ui 
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their mother tongue the creed, the Lord’s prayer, and the ten 
commandments, and also can answer to the other questions of the 
catechism, they shall be brought to the bishop. 

2, Hy Can, GO. Forasmuch as it hatli been a solemn, ancient, 
and laudable custom in the church of God, continued from the 
apostles* times, that all bishops should lay their hands upon 
children baptized, and instructed in the catechism of the Christian 
religion, })rayii^g over them, and blessing them, which we 
commonly call oonfinnntion, and that this holy action hath been 
accustoineHl in the church in former ages, to be performed in 
the bishop’s visitation c\cry tliird year; we will and appoint, 
that every bishop or his suffragan, in Jiis accustomed visitation, 

<1() ill liis own {lersoii carctully observe the said custom. 

And ii‘ in that year, by reason of some infirnnty, he be not 
able persoiially to visit; then lie shall not omit the execution 
of tiiiit duty of confirmation the next year after, as he may con- 
veniently. 

3, By Ctfji.Gl, Every minister that liath cure and charge of 
souls, for tlie better accomplishing of the onlcrs prescribed in 
the book of common prayer concerning confirmation, shall take 
especial care, tiiat none diall be presented to the bishop for him 

lay his hands upon, but such as can render an account of 
their faith according to the catechism in the said book contained. 

And when the bishop shall assign anytime lor the performance 
of that part o{‘ his duty, every such minister shall use his best 
eiidctivoiir to prepare and make able, anil likewise to procure 
as many as lie can to be then brought, and by the bishop to be 
confirujed. 

And by the rubrics VV^heiisoever the bishop shall give know- 
ledge for children to be brouglit unto him for their confirmation; 
the of every parish shall either bring or send in writing, 

with Ins hand subscribed thereunto, the names of all such persons 
within his parish, as he shall think fit to be prcsentcil to the 
bishop lo be confirmed. And if the bishop approve of tliem, he 
shall confirm them, according to the form In the book of coininoii 
prayer. 

4. And every one shall have a godfather or a godmother as a 

witness of their confirmation. • 

And no person shall be admitted godlathcr or godmother to [11] 
any child at confirmation, before tlie said person so undertaking 
hath received tlie holy communion. Can, 29. 

5. Lord Coke says, If a man be baptized by the name of 
Thomas^ and after at his confirmation by the bishop he is named 
John ; his name of confirmation shall stand good. And this was 
the case of Si>. Francis Gawdie, chief justice of the court of 
common pleas ; whose name by baptism was I'hoaias^ and his 
name of confirmation Francis; and that name of hVan^'is by the 



advice of all the judges he did bear^ and afterwards used in all Ills 
purchases and grants. 1 InsL 3. 

But this secineth to be altered by the form of the present 
liturgy. In the offices of old, the bishop pronounced the name 
of the child or person confirmed by him, and if he did not 
approve of the name, or the person himself, or his friends desired 
it to be altered, it might be done by the bishop’s pronouncing a 
new name upon his administering this rite, and tlie common law 
allowed the alteration ; but upon review of the liturgy at king 
Charles the Second^s restoration, the office of confirmation is 
altered as to this point, for imw the bishop doth not pronounce 
the name of the person C 9 nfirmed, and therefore cannot alter it. 
Johns, A. D. 1281. numb. 3. 

6. By the rubric at the end of the office of confirmation ; 

There shall be none admitted to the holy communion, until 
such time as they be confirmed, or be ready and desirous to be 
confirmed, (q) 


' Conge b’<160Wre. 

^ONGli (Teslire^ in the language of France, which was 
introduced into our laws by William the Norman and his 
successors, signifieth leave to chitse; and is the king’s writ or 
licence to the dean and chapter to chuse a bishop, in the time of 
vacancy of the see. 

Cottjjecratioit of Sec Cgtircg. 


c ] Con0istorp» 

^ONSISTORY is the court Christian, or spiritual court, held 
formerly in the nave of the catheilral church, or in some 
chapel, isle or portico belonging to it ; in which the bishop pre- 
sided, an<l had some of hk clergy for assessors and assistants. 
But this court now is held by the bishop’s chancellor or commis- 
sary, and by archdeacons or then officials, eitlier in the cathedral 
church or other convenient place of the diocese for the hearing 
and determining of matters and causes of ecclesiastical cog- 
nizance, happening within that diocese. Ke7u Pat\ Ant, Gloss. 
God, 83. 


(q) For the antiquity of confirmation, see De Cons* Dkt, V. and 
Inst.J* C* !!• 4'. 



From the consistory the appeal is to the archbishop of the 
province. God* 88. 

Cotidolttiatton of 3ee ^i^ntoit. 

Consultation. 

See ]0t:o{)tbtttom' 

CONSULTATION is a writ, whereby a cause being formerly 
^ removed by proliibition out of the ecclesiastical court or 
court Christian, to the king’s court, returned thither again. 

For if the judges of the king’s court, comparing the libel with 
the suggestion of the party, find the suggestion false, or not 
proved, and therefore the cause to be wrongfully called from the 
court Christian ; then, upon this confutation or deliberation, they 
decree it to be returned again ; whereupon the writ in tins case 
obtained, is called a consnltaiion. Termes de la hnj. 

Concerning which it is enacted by the statute intituled, “ The 
statute of the writ of consultation,” made in»the 24 Zir/. 1. as • 
followelh: Whereas eccIcSiiastical judges have often surceased to 
pi\)ceed in causes moved before them, by force of the king’s 
writ ol' prohibition, in cases where remedy could not be given to 
complainants in the king’s court, by any w'rit out of chancery, 
because that such plaintiffs w^ere deferred of their right and 
remedy in both courts, as well temporal as spiritual, to their 
great damage, like as the king liatli been advertised by the 
grievous complaint of his subjects; our lord the king wulleth and 
conimandeth, that where ecclesiastical judges do surcease in the 
aforesaid cases, by the king’s prohibition directed unto them, [ 13 ] 
that the chancellor or the chief justice of our Lord the king for 
the time being, upon si^/U of the libel of the same matter, at the 
instance of the plaintiff, {if they can see that the case cannot be 
redressed by any writ out of the chancery, but that the spiritual 
court ought to det«?rniiiie the matters) shall write to the eccle- 
siastical judges before whom the cause was first moved that tliey 
proceed therein, notwithstanding the king’s })rohibition directed 
to them before. 

Upon sifht of the libel^ For (as it was heretofore held) 
agreeable to the libel ought the consultation to be. And there- 
fore in Hoskins's case when the parson sued in the spiritual 
court for all the tithes, of such a ground, and the defendant 
obtained a prohibition, upon surmise that the queen had been 
seised of two parts of the tithes, and had granted them away^ 
and that he had paid the two parts to the grantee, although the 
prohibition was for the two parts only, yet when the parson 
prayed consultation for the third part, it w'as denied ; because 
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his consultation could not be granted but according to his libel, 
and so be must libel for his third part dc nmo. But Hobart 
leaves a query on this case, whether he might not have had a 
consultation, as to the third partonly^ And the very next year, 
in J5^777 Vs case, where the parson sued for tithes of hay in 
specie for a hundred acres; and in a prohibition issue was 
. tiiken, whether the iyhabiiants had used to pay for all tithes ol‘ 
hay of all ancient meadows within the town a certain rate tithe ; 
and the jury found. thbre was such a custom for all tlie aiicioht 
meadows, saving for certain 'calle<l Barton meadows, for which 
tithes had been paid in kind ; and that the party who was sued 
for tithes in the spiritiiaL court, had hay upon five acres of the 
Barton meadow; it was resol veil, that if the jury had found 
against the custom generally, as they might well have done, the 
parson should have had his consultation for all ; but however as 
they found the truth distriblitiveljs that he had cause to sue in 
the spiritual court for one part, but not for the other, he had 
consultation as to the Barton land ; inasmuch as the libel for 
tithes in kind for the hundred acres, was several, for all or any 
part; and therefi^re for so much as was Barton, and out of the 
custom, it was as well libelled, as if ft Jxad been for that alone. 
Gibs. 1030. Hob. 115. 19 k • 

The resolution upon this head, in Fuller* case, w^as as follows: 
When any libel in the ecclesiastical court contains many articles : 
if any them do not belong to the cognizance of the court Chris- 
tian, a prohibition may be granted generally ; and upon niotiou 
made, consultation may be awarded as to things which do belong 
to the spiritual jurisdiction ; for the writ of consultation with a 
quoad^ is frequent and usual. 12 Itep. 44. 

If they cati see that the case cannot he rcdresscd7\ Tliis supposeth 
strict examination of the matter ; which is always made before 
consultation awarded. For consultations are the judgments of 
courts had upon deliberation, whereas prohibitions are granted 
upon surmises. To ihis purpose it was said by Vaugha?i chief 
justice, {Vaugh. 323.) We find no record of prohibitions 
denied, for there is no entry made of motions not granted ; but 
of prohibitions granted there is which makes the granting of 
a prohibition ot 'no great authority, unless upon action brought 
a consultation be denied upon demurrer. Gibs. 1030. 

It is on account of the great deliberation to be bestowed on ‘ 
these occasions, and its being an award of the court and final, 
that no consultation can be granted, though by all the judges, 
out of term; nor by any of them within the term, out of court, 
as was resolved in FuUef^s case ; and Lord Coke says, the name 
pf the writ imports this, that the court upon consultation amongst 
them ought to award it. Gibs. 1030^ 12 llep. 41. 

And by the 50 Ed, 3. tv 4. < Where a considtation is once duly 
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granted upon a prohihitian made to the. judge ^ holjt church (2) 
the same judge may proceed in the cause by virtue of the same 
consultation, notwithstanding any other prohibition thereupon 
to him delivered : Provided always that the matter in the libel 
of the said cause he not ing^msed^ hdarged^ or otherwise changed, 

JVliere a constdtaiion is once duly granted'] H, 42 Eliz. Sibley 
and Crawley, On a prohibition for tithes ; the defendant 
shewed, that before that time the plaintiff had sued in chancery, 
to stay it. by English bill, and afterwanls |^rought a prohibition 
there, and a consultation was there gi’anted, and that this pro- 
hibition is for the same cause, namely, for matter of discharge; 
wherefore he prayed a consultation uppn this statute, which rc- 
quireth, that considtation being once duly granted, there shall 
not be another prohibition. But the court held, that this con- 
sultation was not duly granted according to the . intent of the 
statute ; because the prohibition was not duly grantable there, 
and so out of the statute : for it w'hs not duly granted upon an 
ICnglish bill. And by the court, The statute is to be intended 
where the considtation is granted upon examination of tlie 
matter, and not for the insufliciciicy of ^ the proceedings. 
Whereupon it was awarded, that the prohibition should stand. 
O'o, EUz. 736. 

And afterwards, 7J. 11 Ja. in , the case of Tcy and Cox^ we 
find it laid down as a rule by the whole court of King^s Bench, 
that if it be apparent matter, that the consultation was not duly 
j^raiited, then a new prohibition may be granted. 2 BroxmiL 35. 
Mod. 917. Gibs. 1031. 

Upon a prohibitio7i made to the judge of holy church] But so, 
that the first consultation hath been granted upon the matter 
or substance of the suggestion, and not for default of form only- 
For in the case of Cox and Scipnmir^ ihough the same suggestion 
had been made before, in four several prohibitions for the same 
land, and the same manner of tithing was alledged, and every 
of the four times consultation hatl been granted ; yet, because 
it was in every instance only for default of proof within six 
months, through neglect to have the witnesses ready in due time 
according to Edward the sixth’s statute of tithes, and not upon 
the right or trial of the custom ; the suggestidh was lield .to .be 
good, and a fifdi prohibition grantable. And in the. case of 
Stroud and Hoskins^ H. 6. Cha. (s) the same doctrine is hiid 
down as follows : The statute of the 50 Ed. 3. is intended, where 
consultation is granted upon the substance of the suggestion, 

(2) A consultation is frequently granted xdlhoiit action brought ; 
when after a prohibition issued, on' more mature consideration, the 
court are of opinion^ that the niiatter suggested is not sufficient 
ground to stop the proceedings below. 3 Bla. Coin. 114. 

• (s) Cro. Car. 208, j 
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beiog proved to be insufficient in verdict, or non-suit ttfter 
evidence ; and not wbere it is granted for the insufficiency of 
the form of the suggein^on, or in the proceeding thereupon. 
Which doctrine had been also laid down before,* in the 7 c7h: 
in the court of King’s Bench (i) ; namely, when a consultaticm 
is granted upon any default of the prohibition in form, by mis- 
. prision of the clerk; or by mispleading of any statute ; in that 
case, or such like, a new prohibition may be granted upon the 
same libel : but if consultation be granted upon the right of the 
thing in question, there a new prohibition shall not be granted 
upon the same libel. Gibs, 1031. 

But the next year, in, the SJa, in the case of Damood and 
Birkinden (u), the court seems to have gone. somewhat farther 
[ 16 ] than bare form in the rule there laid down; viis. If a man libel 
for tithes for divers years, and a prohibition is granted for part 
of the years, and after that *a consultation is awarded ; yet the 
plaintiff may have a new prohibition for the residue of the time, 
notwithstanding the statute of the 50 Ed. 3. and that it be upon 
one self same libel. Id. 

A case not unlike this, was T. 1. fV. where a prohibition 
had been granted upon suggestion of»a modus to pay 2d. for 
every lamb falling in the parish ; after which, consultation w^.s 
also granted : then there was a motion for a neVr prohibition, on 
si^gestion of a modus of 2d. for every lamb falling in a partim* 
lar farm of the same parish. And though it is there said, that 
if this modus bad been found by the verdict, no consultation, 
had been granted (v) ; yet die court inclined against a prohibition 
by reason of this statute. Anon. 2 Vent. 47. 

The same judge may proceed in the cause] Mesme le juge .• It 
was observed by Noy, in the case of Btmry and Wallington (w), 
that though in the printed books, and also in the extract of the 
statute in the time of R. 2. and in one roll remaining in the 
tower, it is the same judge ; yet in the parliament roll itself^ it is 
only the ecclesiastical judge in general : and he added, that if it 
were as in the printed books and extracts, yet this should not 
be intended the same personal judge, but the same judge of 
cognizance of the same jurisdiction or cause; so as no new 
prohibition shall be grantable^ after consultation, though the 
bishc^ or archdeacon constitute a new judge, or the party appeal 
from an inferior to a superior court. Which doctrine is agree-* 

(^) Trinity College Case, 2 Brotonl. 245. See also Brigham v. 
Robson^ 2 lieb. 7 1 9. (a) 2 Br&vml. 26. 

(v) Though Che modus be not found as laid, yet if any modus be 
found, it is a sufficient ground for refusing a consultation. Broch v* 
RUkardson, \ T. Rep.At2^. 

(«^) PopA. 159. jPrfm.418. 



nbfe to the resolution in Bigg^s case^ in tiie nrhere 

prohibittdn was prayed, upon an appe^, after eonsuftaikui, but 
was denied ; and the court said, tl^t this ought to^ have a 
reasonable construction, to be before the sme j|udge;> and for 
tlte same cause ; that the appeal doth only suspend the sent^c^ 
but yeit the same stands still in force;, that if a new^ prohibition 
should be granted upon an appeal, foen upon 'several aj^^eals ^ 
three or four prohibitions might be granted, which w^ould be 
very inconvenient ; and that the intent of . the statute was, that 
he which hath but one suit, should not he infinitely troubled. 
G/is. 1031. 

It is true, in the case of Davy and Cockam, in the 32 Jo. fy) 
a new prohibition was prayed (and, as is said,* di>tained) after an 
appeal made; and that according to the reasoning of Jones, 
because although it was the same cause, and upon the^same 
libel, yet it was before a new court. But it is to be observed, 
that the consultation there had been granted for lack of form 
(namely, upon default of proof within six months); in which 
case, as hath been already observed, a new prohibition : after 
consultation may be granted to the very same judge, notwith- 
standing this statute.. though in the c^e of Bcmry and 

Wallington^ as it stands reported by Popham (r), it was 
resolved, that a new prohibition may be granted, if there be an 
appeal ; yet this doth not contradict the former judgment, if we 
take in the two limitations that are there added; 1. That if be 
who appeals, prayeth a prohibition^ he shall not have it; for 
then suits shall be deferred in inftnitum in the ecclesiastical 
courts. Nor, 3. If the prohibition and consultation were upon 
the body of the matter, and the substance of it ; for otherwise, he 
shall be put many times to try the same matter ; which is full of 
vexation, /cl. 

Be not engrossed^ enlarged^ othe7^doise changed'] In the case 
of Denton and the countess of Clanricardy in the ISJa. where 
the first libel was, that tithes had been paid time out of mind ; 
and the second libel w'as, that the tithes had been paid for 
twenty, thirty, or forty years, and time out of mind : this was 
adjudged a change of the libel, as laying the foundation of a new 
title difterent from the former ; and the whole court said, that if 
they proceeded upon that addition, they would grant a prohibi- 
tion. Id. (a) 

But when the libel was for tithe milk of eight cows ; and upon 
a modus pleaded, prohibition and injunction were obtained.; and 

(«) 3 Bttht. 182. Moor, 917. 

(y) ^ RoU. Bep* SOO. U) Poph.lSB. 

(a) .For this last allegation would nave given a new tide by pre» 
scription according to the civil law. Denton v. ClaiMekard (CottfiAMr). 
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afterwards the same incumbent libelled for the same tithe 
against the same person, only inserting a less number of cows ; 
this change in the libel did not malte it a different cause ; 
and therefore attachment upon the prohibition was granted. 
Gibs. 1032. [b) 

Conhettttcle. iSee Dt00emetis* 


Cont)ocation. 

1. ^T'HOUGH the word coivcocation be in itself of a fi;eiicral 
signification, and •may indifferently be applied to any 
assembly which is summoned or called together after an orderly 
manner; yet custom (which in these matters is wont to prevail) 
bath determined its sense to an ecclesiastical use, and made it if 
not only, yet principally, to* be restrained to the assemblies of 
the clergy, 

2. That the bishop of every diocese had here, as in all other 
Christian countries, power to convene the clergy of his diocese, 
and in a common synod or coimciLwith them to transact such 
affairs, as specially related to the ordtr and government of the 
churches under his jurisdiction, is not to be questioned. These 
assemblies of the clergy were as old almost as the first settle- 
ment of Christianity amongst us, and amidst all our other 
revolutions, continued to be held till the time of king Henry the 
Eighth. 

What the bishop of every diocese did within his own district, 
the archbishop of each province, after the kingdom was divided 
into provinces, did within his proper province. They called 
together, first the bishops, afterwards the other prelates, of their 
provinces ; and by degrees added to these, such of their 
inferior clergy, as they thought needful. 

In these two assemblies of the clergy (the diocesan synods and 
provincial cotincils) t^r;ly the spiritual affairs of the church were 
wont for a long time to be transacted. Sonhat in this respect 
therefore, there was no difference between the bishops and 
clergy of our own and of all other Christian churches. Our 
metropolitans and their suffragans acted by the same rules Iiere, 
as they did in all other countries. They held these assemblies 
by the same power, convened the ^amc persons, and did the- 
same things in them. 

When the papal authority had prevailed here, as in most 
other kingdoms and countries in Europe, by the leave of our 
kings, anclat the command of the legates sent from Rome, another 
and yet larger sort of councils were introduced among us of the 


{b) Stafford's Case, 1 Leon, 111. 
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bishops and prelates of the whole realm. These were properly 
natioml church councils ; and were wont to be held for some 
special designs^ which either the pope, the king, or both, had to 
promote by them. 

But besides these synods common to us with all other Christian 
churches, and which were in their nature and end as well as 
constitution properly and purely ecclesiastical ; two other assem- 
blies there were of the clergy of this rea^n, peculiar to our own 
state and country : in which the clergy wer^ convened, not for 
the spiritual affairs of the church, but for the good and benefit 
of the realm, and to act as members of the one as well as of the 
other. Now the occasion of these was this : When the faith of 
Christ was thoroughly planted here, and the piety of our ances- 
tors had liberally endowed the bishops and clergy of the church 
with temporal lands and possessions ; not only the opinion which 
they had of their prudence and piety,' prompted them to take the 
most eminent of them into their public councils, but the interest 
which they had by that means in the state, made it expedient so 
to do, and to commit the direction and management of offices 
and affairs to them. 

Hence our bishops first/ and then some of our other prelates 
(asb abbots and priors), were very early brought into the great 
councils of the realm, or parliament / and there consulted and 
acted together with the laity. 

Thus were the greater clergy first brought into our state 
councils, and made a constant or establislied part of them. But 
in process of time, our princes began to have a further occasion 
for them. For being increased in number, and with that in their 
wealtli too, not only our kings, but the people began to think it 
reasonable, that the clergy should bear a part in the public bur- 
dens, as well as enjoy their shave of the public treasure. 

Hence our Saxon ancestors, under whom the church was the 
most free, yet subjected the lands of the clergy to the threefold 
necessity, of castles, bridges, and expeditions. And the granting 
of aids in these case#, brought on assemblies of the clergy, which 
were afterwards distinguished by die name of convocatimu 
Wa/ce*s State of the Ch, passim, 

3. In the Saxon times, the lords spiritual (as well as the other C 20 ] 
clergy) held by frankahnoigiie, but yet made great part (as was 
said) of the grand council of the nation; being the most learned Shhereigii 
persons that, in those times of ignorance, met to make laws and of Edw. I. 
regulations. 

But William the Conqueror turned the frankalmuignc tenures 
of the bishops and some of the great abbots into baronies ; and 
from thenceforwards they were obliged to send persons to the 
wars, or were assessed to the escuage, (which w'as a fine. or pay- 
ment in money instead thereof,) and were obliged to attend in 

VOL. ir. c 
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parliament. And then their attendance was complained of as a 
burden. And this besat the grand 'quarrel in Henry the 
Second's time, between the king and Thomas Becket. For the! 
statute of Clarendon rcqiiirecl such attendance, which confirmed 
the esciiage on them. For thio Biey made many exceptions; 
and particularly, that the parliament took cogni7auce of treasons^ 
" and felonies : whereas the clergy, by a canon of the council of 
Toledo, were Ibrbid to give judgment in cases of blood. And 
therelbre to obviate^his objection, the constitutions of Clarendon 
permitted them to withdraw in such cases. 

Notwithstanding this concession, they still objected against the 
11th article of that slatfitc, which required them to be present 
until judgment was to be given. 

This article obligetl them to attend ; and therefore, though 
they had excepted the case of blood, yet they knew tlieir attend- 
ance confirmed their estateji^as baronies; and they did not care 
that the munificence and frankalmoigne of the ancient kings 
should be changed into such tenures. But notwithstanding the 
quarrel with Bccket, the king j^revailcd that they should continue 
baronies. lirc/h 5, (>. 

And the following princes in their J)arliaments taxed them in 
respect of their baronies, after the same manner that tliey did 
those of the laity. 

Yet still, this reached only to the prelates and superior clergy ; 
but the body of the clergy, that had no baronies, and holding by 
frankalmoigne, were in a great measure exempt from the charges 
which were assessed upon the laity, and were therefore by some 
other way to be brought under the same obligation. 

In order hereunto several measures were taken, till at last 
they settled into that method which finally obtainech and set 
aside the necessity of any other wny. First, the po))e laid a tax 
[ 21 ] upon the churcli for the use of the king; and both their powers 
uniting, the cleigy Were forced to submit to it. Next, the 
bishops were prevailed with, upon some extraordinary occasiohs, 
to oblige their clergy to grant a subsidy to the king, in the way 
of a benevolence; and for this, letters^of sectirity were granteil 
back by the kyig »o them, to insure them that wliat they had 
done should not be drawn into example or consequence. 

And these concessions wei c sometimes made by the bishops 
in the name of their clei’gy : but the common way was, that 
every bishop held a meeting of the clergy of his diocese. Then 
they agreed what they would do ; and impowered first the 
bishops, afterwards tlieir archdeacons, and finally proctors of' 
their own, chosen for that end, to make the concession for them. 
Wake : ut supra. 

FromEd.l. 4. Thus Stood this matter till the time of Edward the First; 
to Hen. 8. who, not Willing to continue at such a precarious rate with bis 
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clergy, took another method; and, after several other experi- 
ments, fixed at last upon an establishment, which hath in some 
sort continued ever since. The method he resolved upon was 
this : viz. that the earls and barons should be called to parlia- 
ment as formerly, and embodied in one house: and that the 
tenants in burgage should send their representatives : and that 
the tenants by knight’s service, and other soccage tenants in the 
counties, should also send their representatives ; and these were 
embodied in the other house. He designed to have the clergy 
as a third estate ; and as the bishops were to sit per baroniam in 
the temporal parliament, so they were to sit with the inferior 
clergy in convocation. And the project? and design of the king 
was, that os the two temporal estates charged the temporalties, 
and made laws to bind all temporal things within this realm ; 
so this other body should have given taxes to charge the spiritual 
possessions, and have made canons to bind the ecclesiastical 
body : To this end w^as the pr^mtmienies clause (so called from 
the first word thereof) in the summons to the archbishops and 
bishops, by which he required them to summon such of their 
inferior clergy to come with them to parliament, as he then 
specified and thought sufficient to act for the whole body of the 
clergy. 

This altered the English convocation from the foreign synods; 
for these were totally composed of the bishops, who were pastors 
of tlie church ; (lor the clergy were regularly esteemed only 
their assistants ;) and therefore the bijjiops only were collected 
to compose such foreign synods, to declare what was the doc- [ 22 ] 
trine, or should be the discipline of the churcli. 

Edward the first projected, to have made the clergy one 
third estate, dependant on himself; and therefore not only called 
the bishops, whom as barons he had a right to summon, but the 
rest of the clergy, that he might have their consent to the taxes 
and assessment made on that body. 

But the clergy foreseeing they were likely to be taxed, 
alleged that they could not meet under a temporal authority, 
to make any laws or canons to govern the church. And this 
dispute was maintained by the archbishops an^ bishops, who 
were very loth the clergy should be taxed, or that they should 
have any interest in making ecclesiastical canons, which formerly 
were made by their sole authority ; for even if those canons find 
been made at Rome, yet, if they were not made in a general 
council, they did not think them binding here, unless they were 
received by some provincial constitution of the bishops. And 
though the inferior clergy, by this new scheme of Eelward the 
First, were let into the power of making canons ; yet they fore- 
saw they were to be taxed, and therefore joined with the bishops, 
in opposing what they thought an innovation, and in the end 
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paid no obedience io ,i\\Q p'{^mu7iienfcs clause; but the arch- 
bishops and bishops threatened to excommunicate the king. 

He, and the temporal estate, took it so ill, that the clergy 
would not bear any part of the public charge, that they were 
beforehand with them, and the clergy were all outlawed, and 
their possessions seized into the king’s hands. 

This so humbled the clergy, that they at last consented to 
meet. And to take away all pretence, there was a summons, 
besides the pirrmunifrites clause to the archbishops, that he 
should summon I lie bishops, deans, archdeacons, colleges, and 
^h(^ witole clergy, of his province. From hence therefore tlie 
bishops, deans, archdeasons, colleges, and clergy, met by virtue 
of the archbisho})’s summons ; which being an ecclesiastical 
authority, they could not object to. And so the bishops and 
clergy came to convocation by virtue of the arclibishop’s sum- 
mons ; they esteeming it to be in his power, whether he would 
obey the king’s writ or not : but when he had issued liis suin- 
inons, they could not pretend it was not their duty to come. 
Jlut the jn'fominioites writ was not disused ; because it directed 
• the manner in which the clergy were to attend, to wit, the deiins 
and archdeacons in person, the chaji^er by one, and the clergy 
by two proctors. » 

[_ J So that the clergy were doubly summoned ; first by the 
bishop, to attend the parliament; and, secondly, by the arch- 
bishop, to appear in convocation. And that the archbishoji 
might not apjjcar to suiymon them solely in pursuance of the 
king’s writ ; he for the most part varied in his summons from 
the king’s writ, l)oth as to tlie time and place of tlieir meeting. 

• And lest it might be thought still (of which they were very 
jealous) that their power was derived from temporal authority, 
they sometimes met on the archbishoji’s summons without the 
king’s writ ; and in such convocation the king demanded sup- 
plies, jind by such request owned the episcopal authority of 
convening. So that the king’s writ w^as reckoned by the clergy 
no more than one motive for their convening. And if the 
archbisliop in his summons recited the king’s writ, they pro- 
tested against jt, because that was laying bis authority on the 
king's writ, which the clergy would by no means endure ; for 
they would not consent that the piince liad any ecclesiastical 
authority to convene synods, but tlu y allow^ed the king’s writ to 
be a motive for the archbishop to corivene, if lie agreed in judg- 
ment with the king. 

And from henceforward, instead of making one state of the 
kingdom, as the king designed, they composed two ecclesiastical 
synods, under the summons of each of the archbishops; and 
being forced into those two synods before mentioned, they sat, 
and made canons by which each respective* province was bound, 
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mid gave aids and taxes to the king. But the archbishop of 
(canterbury's clergy, and that of York, assembled each in their 
own province ; and the king gratified the archbishops, by suf- 
fering this new body of convocation to be formed in the nature 
of a parliament. The archbishop sat as king; his sufiragans 
sat in the upper house, as his peers; the deans, archdeacons, 
and the proctor for the chapter, represented the burghers ; and 
the two proctors for the clergy, the knights of the shire. And 
so this body, instead of being one of the estates as the king de- 
signed, became an ecclesiastical parliament, to make laws, and 
to tax the possessions of the church. Gilb. Excli, ch. 4. 

But although they thus sat as a parHament, and made laws 
for the church, yet they did not make a part of the parliament 
properly so called. Sometimes indeed the lords, and sometimes 
the commons, were wont to send to the convocation for some of 
their body to give them advice in spiritual matters; but still this 
was only by way of advice: Ibr the parliament have always in- [ ] 

sisted, that their laws, by their own natural force, bind the clergy; 
as the laws of all Christian princes did in the first ages of the 
church, (iilb. Ex(h, 60. # 

And even the convocation tax did always pass both houses of 
parliament ; since it could not bind as a law, till it had the con- 
sent of the legislature. Gilb, Exvh, 1 97. 

Even so ill the Saxon times, if the subject of any laws was for 
the outward peace and temporal government of the church ; 
such laws wore properly ordained by the king and his great 
council of clergy and laity intermixed, as our acts [of parJ lament 
are still irifule. Ihit if there was any <ioctriue to be tried, or any 
exercise of pure discipline to be relbrincd, then the clergy of 
the great council departed into a separate synod, and there 
acted as the proper judges. Only when they hud thus provided 
for the state of religion, they brought their canons from the 
synod to the great council, to be ratified by the king, with the 
advice of his great men, and so made the constitutions of the 
church to be laws of the realm. And the Norman revo- 

lution made no change in this respect. /Ce/i. Eccl. Syn, 149. 

5. Thus the case stood, when ilic act of submissio7i^ 25 H. 8. The act of 
c. 19. was made; by which it is enacted us fbllowetli : Where the 
king’s humble and obedient subjects the clergy of this realm of uw, sT 
Eitgland^ have not only acknow^l edged, according to the truth, 
that the convocation of the same clergy is, always hath been 
and ought to be assembletl only by the king’s writ ; but also 
submitting themselves to the king’s majesty, have promised in 
verho meerdotii that they will never from henceforth presume to 
attempt, allege, claim, or put in ure, enact, proinulge, or exe- 
cute any new canons, constitutions, ordinances, provincial, or 
other, or by whatsoever name they shall be called, in the con- 
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vocation, unless the king’s most royal assent and licence may 
to them be had, to make, promulge, and execute the same, and 
that his majesty do give his most royal assent and authority in 
that behalf; It is therefore enacted, according to tlie said sub- 
mission, that they nor any of them shall presume to attempt, 
allege, claim, or put in ure any constitutions or ordinances 
provincial, by whatsoever name or names they may be called, 
in their convocations in time coining (which always shall be as- 
sembled by authority of the king’s writ) ; unless the same clergy 
may have the king’s most royal assent and licence, to make, 
promulge, and execute such canons, constitutions, and or- 
[ 25 ] dirianccs, provincial oi% synodal : upon pain of every one of 
the said clergy doing contrary to this act, and being thei*eof 
convict to suffer imprisonment, and make fine at the king’s 
will. 

Accordingly, It was resolved upon this statute, by 

the two chief-justices and clivers other justices, at a committee 
before the lords in parliament; 1. That a convocation cannot 
assemble at their convocation without the assent of the king. 
2. That after liieir assembly they cannot confer, to constitute 
any canons without licence of the king. 3. When they upon 
conference conclude any canons, yet they cannot execute any of 
their canons without the royal assent. 4. That they cannot 
execute any after the royal assent, but with these four limitations ; 
(1) that they be not against the prerogative of the king; nor (2) 
against the common law.; nor (3) against any statute law; nor 
(4) against any custom of the realm. All which appearetli by 
the said statute : And this (Coke says) w^as but an affirmance of 
what was before the said statute; for it was held before, that if a 
canon be against the law of the land, the bishop ought to obey 
the commandment of the king, according to the law of the land. 

1 2 Cb. 72., and sec per 3 tJ. 21 E(L 4. 45. b. 

And therefore by this act, the clergy being restrained from 
making any canon.i or constitutions in their convocations with- 
out the king’s licence, the poww as to this particular, which was 
before lodged in the bands of the metropolitan (c), is now put 
into the hands of the king, wrho, having by authority of his writ, 
commanded the archbishops to summon them for state purposes 
(as the tenor of his writ shews), has it now in his own bi’east 
whether he will let them act nt all as a church synod or no. 
They are a convocation by the* writ of summons, but a 
council properly speaking they arc not, nor can they legally 
act' as such till they have obtained Uie king’s licence so to do. 
Wabc : ut supra. 

Election. 6. Only parsons, vicars, and pcipetual curates, are capable of 
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giving their votes in chusing prpctors for the diocesan clergy. 

Johns. ISO. 

If any member of the convocation, who is a proctor, dies ; the 
archbishop issues his mandate to the bishop of that diocese to 
elect another ; and this by virtue of the power inherent in him 
to summon his suffragan bisliops ;• who being to obey him in all 
things lawful and honest, and the clergy their bishop in the like 
manner, they by that command make an, election to supply the iT 3 
place of one of their proctors. Gilb. Esch. j58, 59. 

?• In the province of Canterbury there are only two proctors Number, 
returned for each diocese: in those dioceses where there are 
several archdeaconries, two are nominated by the clergy of each 
archdeaconry; and out of these, two arc chosen to serve as 
proctors for the whole diocese. But in the province of York, 
two proctors are sent to convocation for every archdeaconry ; 
otherwise the number would be so •small, as scarce to deserve 
the name of a provincial synod. By this means it comes to 
pass, that the parochial clergy have as great an interest in convo- 
cation there, as the cathedral clergy. Whereas in the province 
of Canterbury, the lower house* of convocalipn consisteth ol’ 
twenty-two deans (taking in Westminster and Windsor), twenty- 
four proctors of tlie chapters, fifty-three archdeacons, in the 
whole ninety-nine ol* the cathedral clergy ; and there are but at • 
the same time forty- four proctors for the {)arochial clcjgy. 

Johns. ISO. JVakeSA^. 

8. Anciently the lower clergy sat in the same house with the Two 
bishops ; and in tlie province of YoiTi, tlie bishops and other 
clergy do sit in the same house still. Johns. 119. 

But ill the province of Canterbury (as hath been said), they 
consist of two houses ; the upper house, where the archbishoj) 
and bisho})s sit; and the lower house, where the rest do sit. 
i List. 322. 

And as there arc two houses of convocation, so there are two 
prolocutors, one of the bishops of the higher house, chosen by 
that house : another of the lower house, and presented to the 
bishops, for their prolocutor. 4 List. 323. 

9. * By the statute of 8 1/ru. 6. c. 1. Because the prelates and PriviUgo. 
clergy of the realm called to the convocation, afld that servants 

and familiars that come with them to such convocation, often- 
times be arrested, molested, and iii(]uieted : our lord tlie king, 
willing to provide for the security and quietness of tlie said pre- 
lates and clergy, at the supplication of the same prelates and 
clergy, and by the consent of the great men and commons of the 
realm, hath ordained and established, that all the clergy here- 
after to be called to the convocation by the king’s writ, and their 
servants and familiars, shall for ever hereafter fully use and 

c 4 



<Eont)0(ation< 




C 27 ,1 


Proxies. 


General 

power. 


No power 
to bind the 
temporalty- 


t j 


enjoy such liberty or defence in coming, tarrying, and returning, 
as tne great men and commonalty of the realm, called or to be 
called to the king^s parliament, do enjoy, and were wont to enjoy, 
or in time to come ought to enjoy. 

And in the journals of the house of lords, we find several 
applications to their lordships for redress in cases, where this 
liberty of the convocation clergy hath been invaded ; which their 
lordshi}>s have accordingly granted. Gids, 931. 

10. In convocation, those who are absent, by leave or conniv- 
ance, are allowed to vote by proxy; and the bishops who hold 
lesser dignities in cornniendam, can constitute any person that is 
member of the lower house, to vote there as their proxy, lor 
such deaneries or archdeacoiines as they hoki by commendam. 
Johfis. 142. 

11. Can. 139. Whosoever shall affirm, that the sacred synod 
of this nation in the name of Christ, and by the king^s authority 
assembled, is not the true cfuirch of England by repj esentation ; 
let him be excommunicated, and not restored until he repent 
and publicly revoke that his wicked error. 

Can. 1 40. Whosoever shall affirm, that no manner of person, 
cither of the clergy or laity, not being themselves j)articularly 
assembled in tlie said sacred synod, are to be subject to ihe 
decrees thereof in causes ecclesiastical (matle and ratified by the 
king^s supreme authority) as not having given their voices unto 
them ; let him be excommunicated, and not restored until he 
repent and publicly revoke that his wicked error. 

Can.lA}\. Whosoever shall affirm, that the sacred synod 
assembled as aforesaid, was a company of such persons as did 
conspire together against godly and religious professors of tlie 
gospel, and that therefore both they and their proceedings, in 
iimking of canons and constitutions in causes ecclesiastical by the 
king's authority as aforesaid, ought to be despised and con- 
temned, the same being ratified, confirmed, and injoined, by the 
said legal power, supremacy, and authority; let them be excopi- 
municated, and not restored until they repent and publicly 
revoke tliat their wicked error. 

\ 2. Lord Coke says, a convocation may make constitutions, 
by which those of the spiritualty shall be hound, for this, that 
they all, either by representation or in person, are present ; but 
not the temporally. 1 2 Co. 73. 

And in the case of Matthews and Btirdett^ H. 1 Amu In the 
primitive church, the laity were present at all synods. When 
the empire became Christian, no canon was made without the 
emperor's consent. The emperor’s consent included that of' the 
people ; he having in himself the whole legislative power, which 
our kings have not. Therefore, if the king and clergy make a 
canon, it binds the clergy in re ccclesiastica, but it doth not bind 
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laymen ; they are not represented in convocation, their consent 
being neither given nor asked. 2 SalL 4 1 2. 

And in CWs case, M. 1700. By Wright lord keeper: The 
canons of a convocation do not bind the laity without an act of 
parliament. 1 Peere fV. 32* 

And finally, in the case of Middleton and M. 10 Geo^ 2. 
it was determined by the unanimous resolution of the court of 
king’s bench, that such canons do not in'oprio vigore bind the 
laity. St7\ 1056. , 

13. The convocation can do nothing against the Jaw of the Norsi^juinst 
land, for no jKirt of the law, be it common law, or statute 

law, can be abrogated or altered without act of parliament. ' 

12 Co. 73. 

And by the statute of 25 //. 8. c. 19. it is provided, that no 
canons, constitutions, or ordinances shall be made, or put in 
execution within this realm, by authority of the convocation of 
the clergy, which shall be contrariant or repugnant to the 
king’s prerogative royal, or the customs, laws, or statutes of this 
realm, (rf) 

14. IJy the 24 H. 8. c. 12. (concerning appeals) it is enacted, Appeal to 
that in all causes testameirtary, matrimonial, or of tithes, depend- 

ing in the ecclesiastical courts, which shall touch the king, the 
party grieved may ai)peal to the upper house of convocation, 
being then convocate by the king’s writ, or next ensuing, within 
the province ; so that such appeal be taken by the party grieved 
within fifteen days next after judgment given : ami that deter- 
mination shall be final, so as that the matter so determined shall 
never after come in question and debate, to be examined in any 
other court. 

15. llie convocation usually continueth during the time of Continu- 
parliament ; but as Dr. Warner observes, the parliament and ance. 
convocation are separate bodies, independent on one another, 

and called together by diflerent writs ; and therefore the disso- 
lution of the parliament doth not necessarily, or in any respect, 
dissolve the convoaition ; so that they may continue to sit longer 
than the parliament if the king pleases. 2 Warn. 535. 

16. Finally, the clergy having continued to tax themselves in Tlioir de- 
convocation as aforesaid, these assemblies were Ajgularly kept up *^*“*‘^' 
till the act of the 1 3 C. 2. c. 4. w as passed, w hen the clergy gave C 29 ] 
their last subsidy ; it being then judged more advantageous to 
continue the taxing them by way of a laud tax ami {)oll tax, as . 

it had been in the time of the long parliament during the civil 
wars. Gilb. Exek. 56. 

And in the year 1664, by a private agreement between Shel- 
led) This statute was declaratory of the old common law. VJIlep. 

72- 1 Bl. Com. 279. See 21 Ed. 4. 45. b. 
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tlon archbisliop aiul thg loni chaQPcllor Clarendon and other 
the king’s ministers, it was cwcli|djed| that the clergy should 
silently w'aye the privileges of taxing their own body, and permit 
themselves to be included in the money bills prepared by the 
commons. And this hath made convocations unnecessary to the 
crown, and inconsiderable in themselves. 2 Warn. 611, 612. 

Apd since that time the clergy have been allowed to vote in 
chusing knights of the shire, as other freeholders, which in 
former times they did not. Johns. 150. Dalf. Shei\ SSI*. 

And fj-om that time the convocation hath never passed any 
synodical act ; and from thenceforth until the year 1 700, for the 
most part tliey were only called, and very rarely did so much as 
meet together in a full body, and with tlie usual solemnity. It 
is true that during the remainder of king Charles the Second’s 
reign, when the office of prolocutor was void by death or pro- 
motion, so many of the lower house came together as were 
thought sufficient to chuse a new one ; and those members that 
were about the town commonly met, during parliament, once a 
week, had prayers read, and were formally continued till the 
parliament was dissolved, and the convocation together with it- 
And in king James the Second’s time, the writs issued out of 
course, but the members did not meet. In the year 1689, after 
the accession of king William and queen Mary to the throne, a 
convocation was not only called, but began to sit in due form ; 
but their resolutions came to nothing. And from thence till the 
year 1700, they were only called, but did not meet: but in that 
year, and ever since, at tlfe meeting ol* the j)arlianient, the con- 
vocation of the clergy hath likewise been solemnly opened, and 
the lower clergy have been permitted to Ibrm themselves into a 
house, and to chuse their prolocutor ; nor have they been finally 
dismissed so soon ns that solemnity was over, but continued 
from time to time, till the parliament hath broke up or been 
dissolved. And now it seems to be agreed, that they are of 
f 30 j right to be asse«u>led concurreiitlj' with parliaments, and may 
act and proceed as provincial councils, his majesty in his 

royal wisdom shall judge it expedient. Johns. I ll, 2, 3* 


Cope. 

(JO PE signifieUi in general a canopy, or vaulted covering; 

and from thence seemeth to have been transferred to denerte 
that vestment of the priests, which covercth the back and 
sliouUlers. 





JO 


Coro^^. 

A Corody is an allowance of meat, bread, drink, money, cloth- 
ing, lodging, and such like necessaries for sustenance. 
Tams of the Laxv. 

It is sometimes certain, where the certainty of tilings is set 
down ; sometimes uncertain, where the certainty is not set down. 
Id. 

Some corodies began by grant made by Cine man to another ; 
and some are of common right, as every founder of abbies or 
religious houses had authority to assign such in the said houses 
for such persons as he should appoint. * Id. m 

Corodies arc turned into pensions and money at this day. 
Woody Ik 2. c. 2. 

Com Setj ^Dwunrp. 

Coimctlf See &|itioOf 


[Cftrporatton. 

l^CCLESIASTICAL corporations are, where the members 
that compose them are entirely spiritual persons ; such ns 
bishops, certain deans and prebendaries, all archdeacons, parsons*, 
and vicars, which are sole corporaticuis : deans and chapters at 
jiresent, and formerly prior and convent, abbot and monks, and 
the like bodies aggrr^fcitr. 1 Bla, Comm, -iTO. The parson is 
a corporation for taking land for tlie benefit of the church, as 
the churchwardens are lor personal things. Alt, Gen. v. Roper, 
2 P. Wms. 125.] 


Courts. 

THIS title treiitelh only of the jurisdiction of the ecclesiastical 
or Christian courts in general; the law ccMicerning the se- 
veral particulars, is inserted under the respective titles : as con- [ 31 J 
.cerning the scveial kinds of courts, imder the titles, consistory, 
convocation, xnsiiation, arches, audience, prerogative, faculty, pc-- 
culiar ; concerning the officers, imder the titles archdeacon, 
chaticellor, commissary, vicar gena'at, official, surrogate, advocate, 
regista*, proctor, apparitor ^ concerning the practice and manner 
of proceeding under the titles caveat, libel, citation, evidence, 
sentence, fees, appeal, lyrohibition, consultation ; concerning the 
jiidgnient and execution of the sentence, under the titles penance. 
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stispetmon^ excommunication^ intenlicty depivaiion^ degradation, 
sequestration ; and such like. . 

Origin of 1. For the first three hundred years after Christ, the dis- 
^dcal% tinction of ecclesiastical or s))iritual causes, in point of jurisdic- 
^ri^k^oiiiri begin ; for at that time no such distinction was 

general. heard of in the Christian world ; for the causes of testaments, 
matrimony, bastardy, adultery, and the rest, which are called 
ecclesiastical or spiritual causes, were merely civil, and deter- 
mined by the rules gf the civil law, and subject only to the juris- 
diction of the civil magistrate. But after the emperors were 
become Christian, out of a zeal and desire they had to grace and 
honour the leiirned and godly bishops of that time, they were 
pleased to single out certain special causes, wherein they granted 
jurisdiction to bi$ho]).s; namely, in cases of tithes, because {)aid 
to men of the church ; in causes of matrimony, because mar- 
riages were for the most part solemnized in the church ; in 
causes testamentary, because testaments were many times made 
in extremis, when churchmen were jiresent giving spiritual com- 
fort to the testator, and therefore they were thought the fittest 
persons to take the probates of such testaments ; and so of the 
rest. Yet these bishops did not then proceed in these causes 
according to the canons and decrees of the church, (for the 
canon law was not then made,) but according to the rules of the 
imperial law, and as the civil magistrate proceeded in other 
causes. Dax). 95. 

• Origin 2. Accordingly in this kingdom, in the Saxon times, belbre 

wUWn^his Norman conquest, there was no distinction of jurisdictions ; 
realm in but all matters, as well spiritual as temporal, were determined 
particular, in the couiity court called the shcrilPs tourii, where tlic bishop 
and earl (or in his absence the sheriff’) sat together ; or else in 
the hundred court, which was held in like manner before the lord 
of the huiulred and ecclesiastical judge. Kvamin, of the scheme 
()f clu paw A 5, Dfwk. 307. 1 JVarn. 271^. 2 StilL 14*. God, 96. 

Johns. 246. 

[ 32 ] For the ecclesiastical ulficers took their liinits of jurisdiction, 
from a like extent of the civil powers. Most of the old Saxon 
brshopricks were ui equal bounds with the distinct kingdoms. 
The archdeacoiftries, when first settled into local districts, were 
commonly fitted to the respective counties. And rural deaneries, 
before the conquest, were correspondent to the political tithings. 
Their spiritual courts were held, with a like reference to the 
administration of civil justice. The synods of each province 
and diocese were held at the discretion of the metropolitan and 
the bishop, as great councils at the pleasure of the prince. The 
visitations were first united to the civil inquisitions in each 
county ; and afterwards, when the courts of the earl and bishop 
were se})arated, yet still the visiUtliuns were held like the shcriirs 
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tourns twice a year, and like them too after Easter and Michael- 
mas, and still with nearer likeness the greater of them was at 
Easter. The rural cliapters were also held like the irlfcrior 
courts of the hundred, every three weeks; then, and like them 
too, they were changed into monthly, and at last into quarterly 
meetings. Nay, and a prime visitation was held commonly, like 
the prime folcinote or sheriff*’s tourn on the very calends of May. 

Km. EccL Sj/n. 233, 4. 

And accordingly Sir Henry Spehuan ^observes, that the 
bishop and the earl sat together i^ one court, and heard jointly 
the causes of church and commonwealth; as they yet do in 
parliament. And as the bishop had* twice in the year two 
general synods, wherein all the clergy of his diocese of all $orts 
were bound to resort for matters concerning the church ; so. also 
there was twice in the year a general assembly of all the shire 
for matters concerning the commoifwealth, wherein without ex- 
ception all kinds of estates were required to be present ; dukes, 
earls, barons, and so downward of tlie laity ; and especially the 
bishop of that diocese among the clergy. For in those days the 
temporal lords did often sit in synods with the bishops, and the 
bishops in like manner hi the courts of the teniporalty, and 
were therein not only necessary, but the principal judges them- 
selves. Thus by the laws of king Canutus, “ the shyre-geinot 
(for so the Saxons called this assembly of the wliole shire J. shall 
lie kejit twice a year and oitener if need require, wherein the 
bishop and the alderman of the shirp shall be present, the one 
to teach the laws of (iod, the other the law of the land.” 

And among the laws of king Henry the First, it is ordaine<l ; 

“ first, let the laws of true Christianity (which we call the eccle- 33 ^ 
siastical) be fully executed with due satisfaction; then let. the 
pleas concerning the king be dealt with ; ami lastly, those be- 
tween party and party : and whomsoever the church synod shall 
find at variance, let them either make accord between them in 
love, or sequester them by their sentence of excommunication.” 
Whereby it appearcth, that ecclesiastical causes were at that 
time under the cognizance of this court. But these, he says, 
he takes to be such ecclesiastical causes, as were grounded upon 
the ecclesiastical laws made by the kings thSmselves for the 
government of the church (for many such there were in almost 
every king’s reign ), and not for matters rising out of the Roman 
canons which haply w^ere determinable only before the bishop 
and his ministers. — And the bishop first gave a solemn charge 
to the people touching ecclesiastical matters, opening unto them 
the rights and reverence of the church, and their duty therein 
towards God and the king, according to the word of God. 

Then the alderman in like manner related unto them the law's 
of the land, and their duty towards God, the king, and com- 
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monwecilth^ according to the rule und tenure thereof. Reliquite 
Speltn. IS 9 S3y54f. 

3, The separation of the ecclesiastical from the temporal 
courts, was made by William the Conqueror. And as from 
thence we are to date this great alteration in our constftution : it 
is judged necessary to recite the charter of separation verbatim ; 
wbidi is as iblloweth : 

WiLLiELMUS, Dei gratia, rex Angloriim, R. Bainardo el 
G. de Magnavilla, at P* de Valoines, cmterisque meis fidelibiis 
de Essex et Herttbrdschire et de Middlesex, salutem. Sciatis 
VOS omnes, et ceeteri mei fideles qui in Anglia nianent, quod 
episcopales l^es, quae non bene, nec secundum sanctorum cano-* 
tium praecepta, usque ad mea tempora in regno Anglorum 
fuerunt,communi concilio et concilioarchiepiscoporum [ineorum] 
et [caeterorum (£?)] episcoporum, et abbatum, et omnium princi- 
fMum regni mei, einendandas judicavi. Propterea mando, cl 
regia auctoritate praecipio, ut nullus episcopius, vel archidiaconus, 
de legibus episcopalibus amplius in Hundret placita teneant; 
nec causam quae ad regimen animarum pertinet, ad judicium 
secularium hominum adducant : sed quicunque secundum epis- 
copales leges, de quacunque causa vel* culpa interpellatus fuerit, 
ad locum quern ad hoc episcopus elegerit, et nominaverit, venial ; 
ibique de causa vel culpa $ua respondeat, et non secundum 
Hundret, sed secundum canones et episcopales leges, et rectum 
Deo et episcopo suo facial. Si vero aliquis, per superbiam 
elatus, ad justitiam episcopalem venire coiitempserit, et noluerit; 
vocetur semel, et secundo, et tertio : Quod si nec sic ad emencla- 
tionem venerit, excommunicetiir ; et si opus fuerit ad hoc 
vindicandum, fortitudo et justitia regis vel vicecoinitis adhibea- 
tur : llle aiitem qui vocatus ad justitiam episcopi venire noluerit, 
pro unaquaque vocatione legem episcopalem emendabit. Hoc 
etiam defendo, ct mea auctoritate interdico, ne ullus vicccomes 
aut prsapositus, seu minister regis, nec aliquis laicus homo, dc 
legibus quas ad ppiscopum pertinent, se intromittat ; n< aliquis 
laicus homo alium hominein sine justitia episcopi ad judiciiini 
adducat : Judicium vero in iiullo loco portetur, nisi in episcopal! 
sede, aut in illo loco, quern episcopus ad hoc constituent.” 
Spelm. V. 2. p* f4. (g) 

(e) Wilkin's Leg, Avg* Sax, 292. 

{g) William, by the grace of God king of the English, to 
R. Baiuard, and G. De Magnavilla and P. Dc Valoines, and to my 
other liege men of Essex and Hertfordshire and of Middlesex, health. 
Know ye all and other my liege men who dwell in England, that 
the episcopal laws which have not been well (administered) nor ac- 
cording to the precepts of the holy canons, up to my time, in the 
kingdom of England, I have thought fit to have amended in a com- 
mon council and council of my archbishops and other bishops and 
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This ciiartcr, Mr. 8elden mys^ was recited In a close roll of 
king Rtch&rd the Secdntlj arid then confirmed. Str, (>60. 

4. For upon the conquest made by the Normans, the pope 
tcmk the opportunity to usiirp upon the liberties of the crown of 
England. F'or the conqueror cunie in with the pope's banner, 
and under it won the battle. Whereupon the pope sent* two. 
legates into England, with Whom the conqueror called u synod, 
deposed Stigand archbishop of Canterbury# because he had not 
purchased his pall from Rome, and displaced many bishops and 
abbots to make room for his Normans. This admission of the 
pope's legates, first led the way to his usinped jurisdiction in 
England ; yet no decrees passed or weroiput in execution# touch*^ 
ing matters ecclesiastical, without the royal assent ; nor would 
the king submit himself in point of fealty to the pope, as appears 
by his epistle to Gregory the ISeventh. Yet in his next succes-^ 
sor’s time, namely, in the time of kufg William Rufus, the pope 
by Anseline, archbishop of CanteA)Uryj attempted to diHw 
appeals to Rome, but prevailed not. Upon this occasion it was# 
tliat the king told Anseline, that none of his bishops ought to be 
subject to the pope, but the pope himself ought to be subject to 
the emperor; and that the king of England hiul the same 
absolute liberty in liLs dominions, as the emperor had in the 
emj)ire. Yet in the time of the next king, to wit, king Henry 
the First, the pope usurped the (>atroiiage and donation of 

abbots, and all the principal men ofniy kingdom. I therefore order 
and by royal authority cnminand that no bishop or archdeacon 
longer hold pleas of the laws episcopal in the hundred, or draw a 
cause which belongs to the governnicnt of souls to the judgment of 
secular men : but whosoever shall be questioned, according to the 
episcopal laws, touching any cause or fault whatsoever, let him come 
to a place which the bishop for this shall have chosen and named, 
and there let him answer touching his cause or fault ; and not ac- 
cording to the hundred, but according to the canons and episcopal 
laws, let him do right both to God and hi& bishop. But if any one 
elated through pride shall have contemned or refused to come to 
tl)e episcopal JurisdictiQii, let him be summoned once and a second 
and third time ; and if he shall not then come to make amends, let 
him be excommunicated. And if need shall be tif enforce this, let 
the power and jurisdiction of the king or sheriff be resorted to : and 
he who having been summoned to the jurisdiction of the bishop 
shall have refused to come, shall make amends to the episcopal Jaw 
for every summons. This also I forbid and by my authority inter- 
dict, that no sheriff or reeve or officer of the king, nor any layman, 
do intermeddle with the laws which belong to the bishop, nor any 
layman to draw another hian to judgment except by the jurisdiction 
of the bishop ; and* let judgment be given in no^ place but in the 
episcopal seat, or in that place which the bisho|> for this shall have 
appointed. 


Papal in- 
croaeli* 
inonts alter 
tlie con- 
quest. 
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bi8h<^ic8» and.of all other benefices ecclesiastical. -At which 
time An^elme tol4 the king, that the patronage and investitore of 
bishops was not his ^right^ because pope Urban had lately made 
a decree, that no lay person should give any ecclesiastical 
benefice# And after this, at a synod held at London, in the 
year 1107, a decree was made, unto which the king assented 
(saith Matthew Paris), that from thenceforth no person should be 
invested in a bishopric by the giving of a ring and pastoral staff 
(as bad been before^, nor by any lay hand# Hereupon the pope 
granted, that the archbishop of Canterbury for the time being 
should be for ever legatus 7iatus : and Anselme for the honour of 
his see, obtained, that ihe archbishop of Canterbury should in 
all general councils sit at the pope’s foot, as altering orUs papa^ 
or pope of this part of the world. Yet after Anselme’s death, 
this same king gave the archbishopric of Canterbury to Rodolph 
bishop of London, and invested him by the ring and pastoral 
staff; and this, because the* succeeding popes had broken pope 
Urban’s promise, touching the not sending of legates into Eng- 
£ 36 ] land, unless the king should require it. And in the time of tlie 
next succeeding king, to wit, king Stephen, the pope gained 
appeals to the court of Rome ; for ia a synod at London, con- 
vened by Henry bishop of Winchester the pope’s legate, it was 
decreed, that appeals should be made from provincial councils 
to the pope: before which time, appeals to Rome were not in 
use. Thus did the pope usurp three main points of jurisdiction, 
upon three several kings after the conquest (for of king William 
Rufus he could gain nothing), viz. upon the Conqueror, the 
sending of the legates or commissioners to hear and determine 
ecclesiastical causes ; upon Henry the First, the donation and 
investiture of bishoprics and other benefices; and upon king 
Stephen, the appeals to the court of Rome. And in the time of 
king Henry the Second, the pope claimed exemption of clerks 
from the secular power. And, finally, in the time of king John, 
he took the crown from off* the king’s head, and compelled him 
to accept his kingdom from the pope’s donation, God*i96. 
Opposed 5, Nevertheless all this obtained not without violent struggle 
tutes of^ and opposition : ainl this caused the statutes of provisors to be 
provlsors. made, in the reigns of king Edward the Third and king Richard 
the Second, By the former of which, (namely, the statute of the 
27 Ed* 3* c* 1.) it is enacted as followeth : , 

Because it is shewed to our lord the king, by the grievous 
and clamorous complaints of the great men and commons of the 
realm, how that divers of the people be drawn out of the realm, 
to answer of things whereof the cognizance pertaineth* to the 
king’s court ; and also that the judgments given in the. same 
court be impeached in another court, in prejudice and disherison 
of our lord the king and of his crown, and of all the people of 
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his said realm, and to the undoing and destruction of- the com- 
mon law of the same realm at all times used: Whereupon, upon 
good deliberation had with the great men and other men of his 
said council, it is assented and accorded, that all the people of 
the king’s ligeance of what condition that they be,' which shall 
draw any out of the realm in plea, whereof the cognizance per- 
taineih to the king’s court, -or of things whereof judgments be 
given in the king’s court, or which do sue i?7 anif other cotirt 
to defeat or impeach the judgments given ki the king’s court, 
shall have a day, containing a space of two months, by warning 
to be made to them, to appear before the king and his conneii, 
or ill his chancery, or before the king* s justices of the one bench 
or the other, or before other the king’s justices, which to tlie 
same shall be deputed, to answer in their proper persons to the 
king, of the contempt done in this behalf. And if they come 
not at the said day in their proper* person to be at the law; 
they, their procurators, attornies, executtirs, notaries, and niaift- 
tainers, shall from tliat day forth be put out of the king’s protec- 
tion, their lands and goods forfeit to the king, and their bodies 
wheresoever they may be found shall lie taken and imprisotted 
and ransomed at the king’s will, aiifl upon the same a writ shall 
be made to take them liy their bodies, and to seize their lands, 
goods, and possessions, into the king’s hands ; and if it be 
returned that they be not found, they shall be put in exigent and 
outlawed. Provided, that at what time they come before they 
be outlawed, and will yield them to the king’s prison to be justi- 
fied by the law, aiul to receive that wiiich the court shall award 
in this behalf, they shall be tliereto received ; the forfeiture of 
lands and goods abiiling in their force, if they do not yield them 
within the said tw'o months as is aforesaid. 

And by the other statute, mz. 16JR/c. 2. c.5. (which the 
pope (3) called cxecrabile stafutum^ and the passing thereof ftedmi 
et tmpC facAmis) it is enactetl, that if any shall purchase or 
pursue, or cause to be purchased or pursued, in the court of 
Rome, or elsewhere, any translations of prelates, processes, sen- 
tences of excommunication, bulls, instruments, or any other 
things whatsoever which touch the king, against him, his crown, 
and his regality, or his realm ; and they which bring within the 
realm or them receive, or make thereof notification, or any other 
execution whatsoever, within the said realm or without; they, 
their notaries, procurators, niaiiitainers, abettors, fautors, and 
counsellors, shall be put out of the king’s protection, and their 
lands and goods forfeited to the king, and they shall be attached 
by their bodies if they may be found, and brought before the 
king and his council, there to answer to the cases aforesaid, or 


(3) Martin V. in d Hen, VI. A. D. 1427. I- Bht. ComAU. 
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process shall be made against them by prccmunire Jacias^ in 
manner as it is contained in other statutes of provisors; and 
other which do sue in any other court, in derogation of the 
reality of our lord the king. 

lliey are called other courts (lord Coke says), either because 
they proceed by the rules of other laws, as by the canon or civil 
law; or by other trials than the common law doth warrant. 
For the trial warranted l)y the law of England for matters ol’ 
fact, is by verdict of <,welve men before the judges of tfie common 
law, of matters pertaining to the common law, and not upon 
examination of witnesses in any court of equity. So as those 
of/uT courts are either stich as are governed by other laws, or 
such as draw the party to another kind of tunah 3 InsL 120. 

And where the statute of the 16 ii. 2. saith, “ in the court of 
Rome or elsexvheref (although it may seem to be meant and 
conceived of the places of reinove which the popes used in those 
days, being sometimes at Rome, in Italy, sometimes at Avignon, 
in France, sometimes in other places, as by the date of the bulls 
and other proceedings in that age may be seen:) yet this expres- 
sion, he saith, doth include also the ecclesiastical and other 
courts within this realm, for matters u^iich belong to the cogni- 
zance of the common law; as where a bishop deprives an in- 
cumbent of a donative : or excommunicates a man for hunting 
ill his parks ; or where commissioners of sewers imprison a man 
for not releasing a judgment at law. 3 Inst. 120. Rid. 167. 
1 Haxi\ 51. « 

But it seeraeth, that the suit in these courts, for a matter 
which appears not by the libel itself^ but only by the defendant’s 
plea, or other matter subsequent to be of temporal cognizance (as 
where a plaintiff’ libels for tithes, ' and the defendant pleads that 
they were severed from the nine parts, by which they become a 
lay fee), is not within the statute, because it apjiears not that either 
the plaintiff* or ihc judge knew that they were served. 1 Ilwm. 52. 

6. Afterwards (upon the dawn of the reformation) by the 
statute of the 24*//cw.8. f. 12. it is recited as follow^eth; JVhe 7 'e 
by divers sundry old authentic histories and chronicles, it is 
manifestly declared and expressed that this realm of England is 
an empire, and so hath been accepted in the world, governed by 
one supreme head and king, having dignity and royal estate of 
the imperial crown of the same ; unto whom a body politic dbm- 
pact of all sorts and degrees of people, divided in terms and by 
names of spiritualty and temporally, been lx)underi and owen, to 
bear next to God, a natural and humble, obedience ; he being 
also institute and furnished, by the goodness and sulTerance of 
Almighty God, wdth plenary, whole and entire power, pre- 
eminence, authority, prerogative, ami jurisdiction, to render and 
yield justice and final determination, to all manner of 



resiiants or subjects ^'ithin this, his realm, in all causes, matters, 
debates, and contentions, happening to occur, insurge, or begin 
within the limits thereof, without restraint or provocation to any 
foreign princes or potentates of the world ; the body spiritual 
• whereof having power, when any cause of the law divine hap- 
pened to come in question, or of spiritual learning, that it wsis 
vieclared, interpreted, and shewed, by that part of the said body 
politic, Called the spiritualty, now being ^usually called the 
English church, which alw^ays hath been reputed, and also found 
of that sort, that both for knowledge, integrity, and sufficiency of 
number, it hath always been thought, jpul is also at this hour, 
sufficient and meet of itself, without the intermeddling of any 
exterior person or persons, to declare and determine all such 
doubts, and to administer all such offices and duties, as to their 
rooms spiritual doth appertaiji : for the due administration 
whereof and to keep them from corruption and sinister aflection, [ 39 ] 
the king’s most noble progenitors, and the antecessors of the 
nobles of this realm, have sufficiently endowed the said church, 
both with honour and possessions; and the laws temporal for 
trial of property of lands apd goods, and for the conservation of 
the people of this realm, in unity and peace, without rapine or 
spoil, were and yet are administered, adjudged, and executed, 
by sundry judges and ministers of the other part of the said body 
politic, called the temporalty ; and both their authorities and 
jurisdictions do conjoin together in the due administration of 
Justice, the one to help the other. 

And accordingly, lord Coke, treating of tlie king’s ecclesias- 
tical laws, saith as fbllowcth : By the ancient law^s of this rciilni, 
this kingdom of England is an absolute empire and monarchy, 
consisting of one head, which is the king, and of a body politic, 
compact, and compounded of many and almost infinite several 
and yet well agreeing members. All which the law divideth 
into two general parts, that is to say, the clergy and laity, both 
of them next and immediately under God, subject and obedient 
to the head. Also the kingly head of this politic body, is 
instituted and furnished with plenary, and entire power, preroga- 
tive and jurisdiction, to render justice and righ4> to every part 
and member of this body, of what estate, degree, or calling 
soever, in all causes ecclesiastical or temporal; otherwise he 
should not be a head of the whole body. And as in temporal 
causes, the king by the mouth of his judges in his courts of 
justice, doth judge and determine the same by the temporal laws 
of England ; so in causes ecclesiastical and spiritual, as namely, 
blasphemy, apostaev from Christianity, heresies, schisms, order- 
ing admissions, institutions of clerks, celebration of divine ser- 
vlet, rights of matrimony, divorces, general bastardy, subtraction, 
aAd ri^t of tithes, oblations, obventions, dilapidations, repara- 
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tion, of churches, probate pf testaments, administrations and 
accounts upon the same, , simony, incests, fornications, adulteries, 
solicitation of chastity, pensions, procurations, appeals in ecclesi- 
astical causes, commutation of penance, and others (the cogni- 
zance whereof belongetli not tx) the common laws of England), 
the same are to be determined and decided by ecclesiastical 
judges, according to the king’s ecclesiastical laws of this realm. 
For as the Romans, fetching divers laws lyom Athens, yet Innug 
approved and allowed by the state there, called them* notwitli- 
standing, the civil law of the Romans; and as tlio Normans, 
borrowing all or most of their laws from England, yet styled 
[ 40 ] them by the name of the laws or customs of Normandy; so 
albeit the kings of England derivt'd their ecclesiastical laws from 
others, yet so many as were ap))rovc(l and allowed here, by and 
with a general consent, are aptly, and rightly called. The King’s 
ecclesiastical laws of England ; which, whosoever shall deny, lu! 
denieth that the king hath plenary power to deliver justice in all 
causes to all his subjects, or to punish all crimes and oflences 
within his kingdom, tor that the deciding of matters so many 
and of so great importance, aTe not within the cognizance of the 
common laws; which to deny, doth import that the king is no 
complete monarch, nor head of the whole and entire body ol the 
realm. 5 Co. Cr/tcv/z /c’s case. 

And certain it is (he saith in another place) that this kingdom 
hath been best governed, and peace and ijiiiet preserved, when 
both parties, that is, w Ikmi the justices of the tem})oral courts, 
and the ecclesiastical judges, have kept themselves within their 
proper jurisdiction, without encroaching or usurping one upon 
another; and where such oncroacliments or usurpations havt* 
been made, they have been the seeds of great trouble anti incon- 
venience. 4 Imf. 321. 

And in the preamble of the s/a/zz/f? of I he 25 Hen. 8. c. 21. 
is recited^ that this realm, recognising no su))erior under Clod, 
but only the ki.?g, hath been and is free from subjection to any 
man’s laws, but only to such as have been devised, made, and 
obtained within this realm, for the wealtli of the same, or to 
sucIj other, as b^ sufferance of the king and his progenitors, the 
people of this^realm have taken at their liberty, by their own 
consent to be used among.^t them, and have bound themselves 
by long use and custom to the i.bservance of the same, not us to 
the observance of the laws of any foreign prince, jwtentate, or 
prelate, but lus to the custoined and ancient laws of tliis realm, 
originally established as laws of the same, by the said sufferance, 
consents, and custom, and none otherwise. 

And according hei-eiinto lord Hale saith, that neither the 
canon nor the civil law have any obligations as laws within this 
realm, upon any account flint ihe popes or emperors imide, those 
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laws, Ci^iioiis, ivscripts, or detarminations^ or because Jubtinian 
I’oiiipil^d iheir body of the civil law, and by his edicts confirmed 
and {)ublished the same as authentical, or because this or that 
council or pope made those or tliese canons or decrees, or 
because Gratian or Gregory, or Boniface or Clement did (as 
much as in them lay) authenticate this or that body of canons or 
constitutions ; for the king of Eiiglantl doth not recognize any 
for authority as superior or ecpral to him in this kingdom, neither 
do any laws of the pope or emperor, as they are such, bind here : 
blit all the strength that eiliier the papal or imperial laws have [ 41 ] 
obtained in this kingdom, is only because they have been received 
and adinitteil either by the consent of •parliament, and so are 
part of the statute laws of the kingdom, or else by immemorial 
nsiigc and custom in some particular cases and courts, and no 
otherwise ; and therefore, so far as such laws are received and 
allowed of here, so far they obtain/ and no farther; and the 
authority and force they have here is not founded on, or derived 
From themselves, for so they bind no more with us, than our law's 
bind in Rome or Italy. But their authority is ibunded merely 
on their being adinirtcd ;iik1 received by us, which alone gives 
them their authoritative essence, and (jualifics their obligation. 
fJaic^s Hist, of the Com, L, 27. 

And lienee it is, that even in those courts wliere the use of 
those Jaws is indulged, according to that reeejition which hath 
been allowed : if they exceed the bounds of that reception by 
extending themselves to other matters than hath been allow^ed to 
them, or if those courts proceed according to tJiat law, wlien it 
is controlled by the common law of the kingdom, the common 
law cloth and may prohibit and punish them. And it will not 
be a sufficient answer for them, to tell the king's courts, that 
.lubtinian cu' pope Gregory have decreed otherwise. For we are 
not bound by their decrees further, or otherwise, than as the 
kingdom here hath as it were transposed the same into the com- 
mon and municipal laws of the realm, either by admission of, or 
by enacting the same, which is that alone which can make them 
of any force in England. Ib, 28. 

But notwithstanding all this, it is well known, that this nation 
under the Romans was governed wholly by the c^il law, for the 
space of upwards of three hundred years ; and this, long before 
the Norman, Danish, or Saxon revolutions. So that perhaps it 
may as justly be observed, that some parts of the civil law which 
are still in use within this realm, are the remains of the ancient 
Roman law, never from hence entirely abolished, as that other 
parts of it have been admitted (or rather re-admitted) from time 
to time by the princes of this realm, as the study of the civil law 
prevailed, or as the ecjuity and justice of that law in certain cases 
merited ihe adoption c>f the legislature. 
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Appoint- 7* Every bisAoj?, by his election and confirmation, even before 
ment of coosefiration, hath Gcclesia3tical jurisdiction anne:^ed to hia office, 
the*e”ie- ^ judex ordimnusi within his diocese; and divers abbots 
siastlcai ancieiitly, and most archdeacons at this day, by us^e, have had 
courts. (,lie like jurisdiction, within certain limits ajid precincts. Halds 

^t°”lVoii'i- Hist of the Com. L. 30. 

bition!^ * By a constitution of archbishop Chichley it is enjoin^ as 
(G.4.)] follows: To remove the scandals. brought upon the authority of 
C *4*2 ] the church ; we following the footsteps of the holy canons, do 
decree, that no clerk married^ nor bigamus^ nor layumi^ shall 
upon any pretence, in his own name or in tlie name of any other, 
exercise any spiritual jurisdiction ; nor in causes ot* correction, 
where the proceedings are for the health of the soul, or where 
the judge proceedeth ex (yfficio^ shall iu any wise be a scribe or 
register, or keej^er of the registry of such corrections : And if 
any ordinary inferior to the bishop or other person having eccle- 
siastical jurisdiction, shall admit or suffer any such person to 
exercise any such office as aforesaid, he shall be i 2 )so facto sus- 
pended from the exercise of his office and jurisdiction, and from 
the entrance of the church ; and all citations, processes, sentences, 
acts and other proceedings, had or made by such clerks married, 
bigarni, or laymen, shall i^^so facto incur the sentence of the 
greater excommunication. Lind. 128. 

J3ut by the statute of the 37 H. 8. c. 17. it is thus enacted : In 
most humble wise shew unto your highness, your most foithful, 
humble and obedient subjects, the lords spiritual and temporal, 
and the commons of this present parliament assembled, that 
where your most royal majesty is, and hath always justly been 
by the word of God, supreme liead in earth of the church of 
Lngland^ and hath full power and authority to correct, punish, 
aud repress all manner of heresies, errors, vices, sins, abuses, 
idolatries, hypocrisies, and superstitious sprung and growing 
within the same, and to **xereise all other manner of jurisdictions, 
commonly called ecclesiastical jurisdiction (4) ; nevertheless the 
bishop of Itotnc and his adherents, minding utterly as much as 
in him lay, to abolish, obscure and delete such power, given by 
God to the princes of the earth, whereby they might gather and 
get to the mselv*es the government and rule of the world, have in 
tlieir councils and synods provincial, made divers ordinances and 
constitutions, that no lay or married num should exercise any 


(4) The archbishop’s and bishop’s jurisdiction, as to punishment 
of offences, and bearing and determining causes, being derived from 
the crown, a bishop may make a layman his commissary, chan- 
cellor, or official ( Walker v. Lamby Cro. Car. 258. Jonesy 264. S.C.) ; 
or may officiate as judge in person. Bishop of Su David's w.Lufiiy 
X Salk. 134. 
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jurisdiotion ecdesiastical, ilor «baU to any judge or register in 
any court, commonly calted ecclesiastical court, lest ll^r lalse 
and usurped power, which they pretended and went abcmt to 
have in CArist'a church should decay, wax vile, and of no 
reputation, as by the said councils and constitutions provincial 
appeareth, which standing and remaining in their effect, nOt 
abolished by your grace’s laws, did sound to appear to make 
greatly for the said usurped power of the said bishop of Momt^ 
and to be directly repugnant to your inajesty, as supreme head 
of the church and prerogative royal, your grace being a layman ; 
and albeit the said ordinances and constitutions, by a statute 
made in the five and twentieth year of your most noble reign be [ 4-3 ] 
utterly abolished, frustrate and of none effect, yet because the 
contrary is not used nor put in practice by the archbishops, 
bishops, archdeacons, and other ecclesiastical persons, who have 
no manner of jurisdiction eccJesiastical, but by and from jwir 
royal majesty, it addeth, or at least’ may give occasion to some 
evil disposed persons to think the proceedings and censures 
ecclesiastical, made by your highness and your vicegerent officials, 
commissaries, judges, and visitators, being also lay and married 
men, to be of little or no effect ; but, forasmuch as your majesty 
is the only and undoubted supreme head of the church of 
Itmdj to whom by holy scripture all authority and power is 
wholly given to hear and determine all manner of causes ecclesi- 
astical, and to correct vice and sin whatsoever, and to all such 
persons as your majesty shall appoint thereunto : In consideration 
thereof, as well for the instructions of ignorant persons, as also 
to avoid the occasion of the of)inion aforesaid, and the setting 
forth of your prerogative royal and supremacy, it may therefore 
please your liighness, that it may be ordained and enacted by 
authority of this present parliament, that all and singular per- 
sons, as well lay as married, being doctors of the civil Idxv^ law- 
fully create and made in any university, who shall be appointed 
to the office of chancellor, vicar general, commissary official, 
scribe, or register, may lawfully execute and exercise all manner 
of jurisdiction, commonly called ecclesiastical jurisdiction, and 
all censures and coercions appertaining, or in any wise belong- 
ing to the same, albeit such person or persons ifo lay, inarrietl, 
or unmarried, so that they be doctors of the civil law, as is 
aforesaid; any law, constitution, or ordinance to the contrary 
notwithstanding. 

In the case of Walker and Sir tfohn Lamb^ T, 8 Car.^ one 
question was, whether the patent of the office of commissary to 
the plaintiff^ who was a lay person, and not a doctor, but a 
bachelor only of the civil law, was good, or was restrained by 
tliis statute. And as to that point, all the court conceived, the 
grant was good ; for the sUttute doth not restrain any such 
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gnuit; and it but an aHirmaiice of tiie common law, wliere it 
was doubted if a lay or married jf)erson might have such offices ; 
and to avoid such doubts, this statute was made, which explains, 
that such grants were good enough ; and it is but an affirmative 
statute, and there is no restriction therein: And although 
doctors of the law (though lay persons or married) shall have 
such offices, yet that is not any restriction that none others shall 
have them but doctors of the law ; and tlie statute mentions as 
well registers and sci'ibes, as commissaries, and that a doctor of 
the law shall have those offices, yet in common experience, such 
.] persons as are merely lay and not doctors, have exercised such 
offices. Wherefore they resolved that the grant was well enough. 
C/v. Car. 258. (5) 

By Caw. 127. No man shall be admitted a chancellor, com- 
missary, or official, to (exercise any ecclesiastical juristliction, 
except he be of the full age* of six and twentij ymrs at the least, 
aiul one that is learned in the civil a?id ecclesiastical lawsy aiul is 
at the least a master of ariSy or bachelor tfla\i\ and is reasonably 
well practised in the course thereof^ is likewise well affected and 
zealously bent to religion^ touching whose life and manners no 
evil example is had ; and except before he enter into or execute 
any such office, he shall take the oath of the kinfs supremacy in 
the presence of the bishop, or in tlie open court, and shall snb^ 
scribe to the thirty^nine articles^ and shall also sxxiear that he will 
to the uttermost (f his understanding deal uprightly and justly in his 
offwcy without respect (f ffwour or rexmrd ^ tfie said oaths and 
subscription to be recorded by a register then present. 

By the ancient canon law, no person was to be a proctor un- 
less he were seventeen years of age; nor judge unless he were of 
the age of twenty-five. Gib. 987. 

And by Can, 128. No chancellor, commissary, archdeacon, 
official, or any other pci ion using ecclesiastical jurisdiction, shall 
subs/i/ntCy in their absence, any to keep court for them, except he 
be ei tiler a grave inin«stcr‘ and a graduate, or a licensed public 
preacher, and a lieiieficed man near the place where the courts 
are kept, or a bachelor of law, or a master of arts at least, who 
hath some skill in the c.vil and ecclesiastical law, and is a 
lavourer t'f triirr religion, and a man of modest and honest con- 
versation ; under pain of suspension, lor every time that they 
offend therein, from the execution of their offices for the space 
of three months toties quotics : and he likewise that is deputed, 
being not qualified us is before expressed, and yet shall presume 
to be a substitute to any judge, and shall keep any court as 
aforesaid, shall undergo the same censure in manner and form as 
is before expressed. 


(5) Jonesy 264. S. C. 
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By the 5 &i6 Ed. 6. c. J 6. If any person shall bargdin or sell 
am/ office or deputation of any t/ffice or any part thereof ; or take^any 
reward, ' promise, covenant, bond, or other assurance to receive 
any pr^t, directly or indirectly, for the same, or to the intent 
that any person should have or enjoy the same; Which said office 
shall in any wise concern the administration or execution of jus* 
tice; he shdU forfeit all his interest therein^ and right of nomination 
thmcwnto; and he who shall fifive or pay, or make such promise 
or agreement as afi)resaid, shall be disabled in the law to have and 
enjoy the same ; and such bargain shall be void. But acts done by 
such officer soofFending, before he be removed, shall begCK>d in law. 

Any office'^ In Dr. Trevor'^ case, H. 8 Ja. It was resolved 
by the opinion of the justices, upon a reference unto them by 
the lord chancellor, that the office of chancellor, register, and 
commissary in the ecclesiastical courts, are within this statute. 
Which statute being made for avoiding of corruption in officers, 
and for the advancement of persons more worthj" and sufficient 
to execute the said offices, by which justice and right shall he 
advanced, shall be expoiiiuled most beneficially to suppress 
corruption. And i)ia.simich jis the law allows ecclesiastical 
courts lo {)roceed in the Vase of blasphemy, heresy, schism, 
incontinence, matrimony, divorce, right of lithe, probate of wills, 
granting of administrations, and siicli like; and that from these 
proceedings dependeth not only the salvation of souls, but also 
the legitimation of issues, and the like; and that no debt or 
duty can be recovered by executors or administrators, without 
the probate of testaments, or letters of administration, and other 
things of great consequence; it is more reason that sucJi Officers, 
whicli concern the administration and execution of justice in 
these points, that concern the salvation of souls, and other mat- 
ters aforesaid, shall be within this statute, than officers which 
concern the administration or execution of justice in temporal 
matters only. 12 Co. 78. Cro. Ja. 279. 

Or deputation of' any office^] In the case of CnUiford and Car* 
domicile H. 8 W. the defendant was made deputy to the plaintiff 
in his office, and gave bond to pay the plaintiff half the 
profits. On putting the bond in suit, the defendant ple^ided 
tins V statute. But the determination of the cdhrt was, that 
such bond is not wnthin the statute, because the condition is 
not to pay him so much in gross, but half the profits, which 
profits must be sued for in the principal’s name; for they belong 
to him, tliough out of them a share is to be allowed to the de- 
puty for his service. But in the case of Godolphin and Tudoi\ 
M. 3 An. where the deputy was to have the fees, and in con- 
sideration tliereof was to pay 2001. a year, and save the prin- 
cipal harmless, this was declared to be within the statute. And 
It was licld by the court, that where an oilice is within the 
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Statute^ and the saiai^y is certain, if the priiieipai make a ^de- 
putation, reserving a lesser sum out of the salary, it is good ;• so 
if the profits be uncertain, arising from fees, if the principal 
made a deputation, reserving a sum certain out of the fees and 
profits of the office, it is good : for in these cases, the deputy is 
[ 4?6 ] not to pay, unless the profits rise to so much. And though a 
deputy, by his constitution, is in place of bis principal, yet he 
has no right to the fees; they still continue to be the principaFs; 
so that, as to hirn^ it is only reserving a part of his own, and 
giving away the rest to another. But where the reservation or 
agreement is not to pay out of the profits, but to pay generally 
a certain sum, it must. lie paid at all events; and such bond is 
void by the statute. Gibs. 980. 2 Salk. 4?68. 

The doctrine which we find in Lindwood upon this head is, 
If a person having spiritual jurisdiction assign to another for bis 
salary a certain sum, so that he answer to his principal tor the 
whole profits, this is lawful; but if the other be to retaifi the 
whole profits to himselfi and answer to his principal a ceitain 
^utn, this is unlawful. Lhid. 282. 

He shall foi'feit all his interest thet'ehi\ In the cjise of Sir 
Arthw' Ingram^ M. IS Ja. it was res^Jved by the lord chancellor 
Egerton and Coke chief justice, to whom the king had referred 
it, upon conference with the other justices, that the disability 
here intended is such, that the person is utterly disabled during 
life to take the same office; although that afterwards becomes 
void by the death of uny^ other, and a new grant be made unto 
him. Slnsf.l54i. 

And right of nomination thereunto^ The statute not having 
said, who shall dispose of the office, upon such forfeiturc and 
disability; that point came under consideration in the case of 
Woodward and Fojc, T, 2 W. and two things were resolved, 
1. That the right of disposing of the office so forfeited (which in 
that case was the regisicrship of the archdeaconry of Huntiiig- 
toii) did devolve to the crown. 2. That the king might make a 
new register, before office feund, or the appearing of the title by 
any matter of record. Gibs. 981. 2 Ventr. 1 88. 287. 

By Statute 1 Eliz. c. I % All gifts, grants, or other estates, to 
be made by ai^y archbishop, or bishop, of any hereditaments be- 
longing to his archbishopric or bishopric, other than for the 
term of twenty-one years or three lives, and whereupon the old 
accustomed yearly rent or more shall be reserved and payable 
yearly during the said term, shall be void. 

And by Statute 13 Eliz. c. 10. All gifts^ gi*ants, or other estates, 
to be made by any dean and chapter of any cathedral or col- 
legiate church, or other having any spiritual or ecclesiastic£il 
living, of any hereditaments belonging to such cathedral church 
or olher spiritual pronmtion other than lor the term of 6ne and 



'46 




« 

twenty , years or tiiree lives, and wbeieupon die accustomed 
yearly rent or more shall be reserved and payable during the 
said term, shall be utterly void and of none effect. 

And it hatli been adjudged, that the offices of chancellor, [ 47 ] 
commissary, official, register, and such like, are hereditaments 
within these statutes. The general design of which being to 
preserve the rights of successors against any illegal practices of 
the present possessors; it hath been, ever since, the general rule 
in t^e courts of common law, that no offices of any kind are 
grantable by bishops or other ecclesiastical persons, as such, in 
any larger extent, than they shall appear to have been granted 
before these statutes. Gibs, 9S2, (A) « 

More especiall}’, it hath been declared, as a maxim there, 
that grants of offices being made for more lives than they had 
been made for before these statutes, or being made in reversion, 
where before these statutes they had not been made in reversion, 
ixra lioth voul. Gibs. 982. 

But where the question is, whether this or that office hath 
been granted (or two or tljrec lives, or in reversion, before tl>e 
statutes ; proof hath been allowed of the practice of such grants 
for many years past, though not reaching quite to the times of 
these statutes, where no evidence appeareth to the contrary of 
grants made before the said statutes. Gibs. 982. (i) 

In the case of Jo?m and M. 3 fV. the bishop of Landaff 
had granted the office of vicar-general to two persons, to hold 
jointly and severally, to be exercised by themselves or their suf- 
ficient deputy. It ap[)ear€d, and was made part of the cause by 
the counsel on both sides, that this office had been anciently 
and usually granted to two, jointly and severally, and to the 
survivor of them. But it was objected, that a judicial office 
could not be granted to two ; for if they differ, nothing can be 
done. But the answer was, that the same may be said of four 
judges, as iu the court of king’s bench : and in ministerial 
offices, as two sheriffs. And tlie court held the grant good, and 
said^ if an office be granted to two, and one dies, the office doth 
not survive, but determines ; as if there be two sheriffs, and one 
dies, the other cannot act ; otherwise if granted to tvro, and the 
survivor of them. Gibs, 983. 2 Salk. ^85. Ca/4h. 2\3. 

8Ca7i,l25. All chancellors, commissaries, archdeacons, of- Courts 
ficials, and all others exercising ecclesiastical jurisdiction, shall ^ ^ 
appoint such meet places for the keeping of Uieir courts by the 
assignment or aj)jptvbatim of the bishop of the diocese, as shall 
be convenient for entertainment of those that are to make their [ 48 ] 
appearance there, and most indifferent for dieir travel : and like- 


(A)- Waikerv. Lamb^ Cro. Car *258. W.Janesj 263. S.C. \4)Rep.80. 
(i) 4 Afod. 17, 18. 
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Seal. 


wibe they bliall keep and end their courts in such coriveiiient 
time, as every man may return homewards in as due season as 
may be. 

Approbation of the hishoji] And is agreeable to the rule of the 
uiielent canon law. Gibs. 1001. 

In the case of the bishop of St. David^s 2?. 1 1 W. it was al- 
leged against the proceedings of the archbishop, that he was 
cited to Lambeth before the archbishop himself, and not to the 
court of arches : upon which it was declared by the court of 
King’s Bench, that the archbishop may hold his court where he 
pleases, and may convene before himself, and sit judge himself ; 
and so may any othei*^ bishop ; for the j)ower of a chancellor 
or vicar general is only delegated in case of the bishop. 1 Salk. 
13L 

9. The ecclesiastical courts do proceed according to the rules 
of the civil and canon law f the suit is commenced by libel ; the 
witnesses are privately examined ; then there are exceptions and 
replications: the sentence is published in writing; and frtnn the 
sentence there lies an a])peal, from the bishop to the archbisliop; 
I’rom the archdeacon to the bishop or immediately to the arch- 
I)ishop; from the archbishop, as hert^Lofore to the pope, so now 
to the king in chancery, where delegates are appointed, who 
jiulgo according to the civil and canon law, and revoke or con- 
firm the sentence : and in these judgments given by the course 
of the civil law, the judges of the common law do accpiiesce, 
anti give credit tliereunto, and will not examine them over again 
unless they think that there is cause for the king’s prohibition. 
Duck. 346. 

10. Otho. We do ordain, that archbishops, bishops and their 
officials, abbots, priors, deans, archdeacons, and their officials, ami 
ileniis rural, as also chancellors of cathedral churches, and all 
other colleges whatsoever, and convents either jt)intJy with their 
rector or severally (act ordmg to their custom or statutes) shall 
have a seal, on wliich seal shall be engraved their several dis- 
tinctions ; as the name of their dignity, office or college ; also 
their projier name (if it be an office pei*petiial) ; and so it shall 
be esteemed an aiitlientie seal : but if the office is not perpetual, 
as that of rimtl deans and officials, then the seal shall have 
engraved upon it only tlie name of office ; and at the expir- 
ation of their office, they shall immcrliately and without dif- 
ficulty resign it to those from whom they received the office. 
Athon. 67. 


(6) The law and practice of the ecclesiastical court are matters of 
fact, to be proved by witnesses. Beaurain^ (lent. v. Sir W. Scolty 
3 Camp. C. N. P. 388. Acc. Crogates Case, ‘1st. ResoL 8 Co. 67- a. ; 
and see Biishel^^ Case, Vaugh. Rep. 143. 
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Can,. 124. No chaticellor, coinmUsary, archdeacon, official, or 
any other exercising ecclesiastical juri^iction, sJiall without the, [ 49 ] 
bishop’s consent have any more seals than one, for the sealing 
of all matters incident to his office : which seal shall always be 
kept either by himself, or by his lawfub substitute exercising 
jurisdiction for him, and remaining within the juri;sdiction of the 
said judge, or in the city or principal town of the country. This 
seal shall contain the title of that jurisdiction which every of the 
said judges or their deputies do execute. \ 

fThe visiting mere Ibrmal irregularities into which interior TJurisdiV- 
ecclesiastlcal courts have deviated, by adherence to the ancient tionofsu. 
in preference to modern practice, with any thing of strictness on 
appeal, may be deprecated as harsh. But when their course of courts over 
procedure violates either the rules of positive law^, or the dictates aifenor 
of natural justice, or botli these together, the superior court is * . 

bound to administer a correction to* them, which it can 
apply by sustaining appeals from those decrees, to which that 
course of procedure may have been led. (7) 

When there are irregularities in the proceedings of the inferior 
court, the su{)erior court should endeavour in the best way it 
can, to get at the snbstanthil justice of the case, and not allow 
either party to be injured by the irregularities of the inferior 
jurisdiction (8) ; and in general, in considering the proceedings 
of the inferior jurisdictions, it endeavours to look to the justice 
of the case, and is not strict as to the proceedings ; but has 
interfered, wdiere, on n|)i)eal, it appeare/l, in fact, that delendanl 
in a tithe case did not set out in his answer the articles fur 
which the modus was payable, nor the time at wdiich it was due, 
but went on to suggest a mod us, j (9) 

11. Where somcjtemporal matter depends on an ecclesiastical Trial of 
cause, and is necessary to be determined with it; there, though 
the ecclesiastical judges may try such temporal matter, yet they 
ought to do it by the rules of tlie common law to which it pro- 
perly belongeth (1), otherwise the common law judges will in- 
terpose, by sending prohibitions. [Marriott v.Marnott,'\ I Peere 
Will 12. Str, 672. 

As, in case of the stoppage of a way for the carrying of tithes; 
though the spiritual court may try wdiether the wcjg was stopped 
or not, yet stoppage of ways being matter properly triable at the 
common law, and only allowed to the spiritual court in this case 
to be tried, as a thing depending upon, and necessary to the par- 
son’s having and carrying away his tidies, they ought to proceed 


(7) Schultes V. Hodgson^ 1 Add, Rep, 413. 

(8) Burnell v. Jenkins^ 2 Phill. Rep, 391*. 

(9) Morgan v. Hopkins^ 2 Phill, Rep. 582, 
{ 1 ) Freeman v. Siotter, 3 Salk, 288. 
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capital. 


ill tJie trial thereof, according to the rtiles of the coftinloli ladur, 
and to allow such proofs aa by that law are alloiituble : Othet* 
wise they will be prohibited. fVafs, c. .54. (k) 

12. In many cases, the common law and ecclesiastical courts 
have a concurrent jurisdiction. Accordingly, in the statute Of 
articidi clcri^ 9 Ed. 2. c. 6. where the clergy do allege, that if 
any cause or matter, the knowledge whereof belongeth to ti court 
spiritual, shall be definitively determined before a spiritual judge?, 
and doth pass into u judgment, and shall not be suspended by an 
appeal ; and alter, if upon the same thing a question is moved 
before a temporal judge between the same parties, anti it be 
proved by witness or instrument ; such an exception is not to be 
admitted in a temporal court: It is ansxvered by the king and 
j)arliamc7it^ That when any one case is debated before judges 
spiritual and temjioral, as in the case of laying violent hands 
upon a clerk, it is thought, that notwithstanding the spiritual 
judgment, the king’s court shall discuss the same matter as the 
party shall think expedient for himself. 

For tlie spiritual judges proceedings are for the correction of 
the spiritual inner man, and for the health of the soul, to enjoin 
him penance ; and the judges of the common law proceed to 
give damages and recompence for the wrong and injury done. 
As wdiere one layeth violent hands upon a clerk, the spiritual 
judge, salute animfe shall enjoin him penance, and the clerk 
may have his action of battery, and I’ecover damages for the in- 
jury done to him, and so in like cases. And therefore this 
article of the clergy was rejected. 2 Inst. 622. 

1 3. A person admitted to the benefit of clergy, is not to be 
deprived in the spiritual court, for the crime for which he hath 
had his clergy. For a pardon frees the party from all stibse- 

? uent punishment, and consequently from deprivation. Yet 
)r. Watson holds ari opinion, Wats. c. 6. [which hath also been 
a<lopted by others] on the authority of Cro. Ja, 430. in Sedrl(^s 
case, that a clergyman may be deprived for manslaughter after 
he hath had his clergy ; not observing, that what is said there^ 
was only on the sudden, on a motion for a prohibition in the 
king’s bunch ; and that m tlie same case a prohibition was after- 
wards actually^brought and declared on in the court of common 


(k) Where the spiritual court hath jurisdiction of the principal 
causey they determine the accessory, but in doing this, they must 
proceed according to the rules of the common law, and therefore 
cannot require two witnesses. 12 Rep. 65» Roberts's Case, Hob. 
188.247. [Nor erfh a custom be tried in the spiritual court. Fa- 
nacrey. Spleen, Carth.SS. Anon. 1 Ventr.274f. Anderson y. Walker^ 
and Thompson v. Daoenport^ 3 Saik* 86.] 

(2) 3 Sett. 21.5. 
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plea$i and judgment thereupon solemnly ^ven for the plaintiff 
upon' open argument by all the judges. S Haw. 364. (1) 

For there is not any maxim in the law better established, 
than that the ecclesiastical court hath no cognizance or jurisdic- 
tion in cases of treason or felony. Examuuof the Scheme of Cha. 

90. (m) 

14, When the spiritual court hath given sentence of depriv- Temporal 
atiou in cases within their cognizance (as in tlije case of simony, 

for instance) ; the temporal court ought to gi\ie credence there* dence to 
unto, and ought not to dispute whether it be error or not. For sentence 
the temporal court cannot take cognizance of their proceedings 
herein, whether they be lawful or not ; wlfich is the reason, that tical 
in the temporal court it sufficeth to plead a sentence out of the courts, (s) 
spiritual court briefly, without shewing the manner thereof, and 
of tlieir proceedings. fFats. c. 5. (w) 

15. No damages can be recovered in the ecclesiastical courts [ -51 } 
but costs only. Wats. c. 30. {o) 

And the coercion or execution of the sentence is only by the 
exccanmunication of the person contumacious ; and upon signifi- tence. 
cation thereof into chancery, a writ de excommunicato capiendo 
issues, whereby the party is Imprisoned till obedience yielded to 
the sentence. But besides this coercion, the sentences of the 
ecclesiastical courts touching some matters, to introduce a real 
effect, without any other execution ; as a divorce a vinado matri-* 
viouii for consanguinity, or frigidity, doth induce a legal disso- 
ludoii of the marriage ; so a sentence of deprivation from an 
ecclesiastical benefice, doth by virtue of the very sentence, with- 
out any other coercion or execution, introduce a full determin- 
ation of tlie interest of the person deprived. Holds Hist, of the 
Coni. L. 33. 

] 6. Upon the whole, lord chief justice Hale, speaking of the 

(1) Hoh. 288. ^ ^ ^ 

(wi) Bo^le V. Bofle^ Comb. 72. Vide Campbell v. Aldrich^ 2 Wils. 

79. [Tliough this court cannot enquire into a felony directly, even 
where a clergyman is sued for the purpose of deprivation ( Searld^ 

Case, 12«/a. 1. Hobartj 121., cited 1 Hagg.l^l. note) ; but a fact in 
itself criminal may be pleaded as a necessary fact of^the evidence 
in a civil suit ; as in nullity of marriage, by reason of former mar- 
riage : thus a marriage with an adulterer may be pleaded in corro- 
boration of the other charges of adultery. Nash v. Nask^ 1 Hagg. 

140.] 

(S) See Mr. Hargrave's learned argument concerning the effect 
<«of sentences of courts ecclesiastical in cases of marriage, when 

pl^ded or offered in evidence in the courts temporal.” Hargravds 
TfaetSy 451 and in/ra, iWarriaoe, X. b. note. 

(n) Baker y. Rogers, Cro. Eliz.7S9.6S6. ^ 

(o) If the party injured require damages, he mii^st proceed at ^ v 
common law. JVnfs. Ih. 
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ecclesiastical jurisdiction, e 3 q:>Kesset!i liimselt* thus: Albeit in 
diese courts and matters, the laws of Enjjland (upon the reasons 
and account before expi'essed) have admitted the use and rule 
of the canon and civil law, yet still the common law retaineth the 
superiority and pre-eminence. And the substance of all that 
hath been said upon this point is this : ^ 

First, that the jurisdiction exercised in the ecclesiastical court 
is derived from the crown of England, and that the last devolution 
is to the king by ^,ay of appeal. 

Secondly, that although the canon or civil law be allowed as 
tlie direction or rule of their proceedings : 3 '^et that is not as if 
either of those law^s Ixid any original obligation in P^iiglanih 
either as they are the laws of emperors, popes, or general coun- 
cils, but only by virtue of their admission here ; which is evident, 
for that those canons or imperial constitutions which have not 
been received here do nol bind; and also, for that by several 
contrary customs and usages in tliis realm, many of those civil 
and canon laws are restrained and controlled. 

Thirdly, that albeit those laws are admitted in some cases in 
the ecclesiastical courts, yet they are but Icgea mh graviori lagt 
and the common laws of this kingdom have ever obtained and 
retained the superinteiidency over them, and those signa 
super iofitatis before mentioned, for the honour of the king and 
the common laws of England. For as the laws and statutes of 
the realm liave prescribed to the ecclesiastical courts their 
bounds and limits, so the courts of common law have the super- 
intendency over them, to keep them within the limits of their 
jurisdiction, and to judge and determine whether they have 
exceeded lliose limits or not ; and 'in case they do exceed their 
bounds, the courts of common law will issue their prohibitions 
to restrain them, directed either to the judge, or party, or both. 
And also in case they exceed their jurisdictions, the officer that 
executes the sentenc and in some cases the judge that gives it, 
are punishable in the courts of common law ; sometimes at the 
suit of the king, sometimes at the suit of the party, and sometimes 
at the suit of both, according to the variety and circumstances of 
the case. 

Lastly, thisX, the common law, and the judges of the courts of 
common law, have the exposition of such statutes or acts of 
parliaments, as concern either the extent of the jurisdiction of * 
those courts, or the matters depending before them. And there- 
fore if those courts either refuse to allow these acts of parliament, 
or expound them in any other sense than is truly and prop^ly 
the exposition of them ; the king's great courts of the common 
law (who next under the king and his parliament have the 
. exposition of those laws) may prohibit and control them. Half \ 
Hist. Coni. L.41. 1 Halids Hist. PI. Cr. 408. 







After «*iI4 is ImmUy submitted, whether there doth not 
appear to be some kind of prejudice, even in this great and good 
man, whenever he touches upon the ecclesiasticiil jurisdiction. 

And the like may be observed of two other very great men, who 
(in like manner as lord Hale) sustained the office of lord chief 
justice of England, in their respective ages, with integrity, learn- 
ing, and spirit; namely, the lord chief justice Coke, and tihe lord 
chief justice Holt. The truth is, this seeming bias in them all 
was owing, in a great measure, to the spirit of the times in which 
they were respectively educated ; wherein the contests between 
tlie two jurisdictions were violent, and carried on with obstinacy 
on both sides. It is the glory of the present age, that these 
ferments have at length subsided. Learned men can now differ 
in opinion, without bitterness and mutual reproaches ; and the 
several discordant parties have been instructed to live together in 
a mutual intercourse and communication of good offices. Per- 
secution hath departed to its native bell ; and fair benevolence 
hath conic down from heaven. The distinctions which were in- [ 53 ] 
troduced during the plenitude of papal power, have fallen away 
by degrees ; and we shall naturally recur to the state wherein 
popery took us up, in which there was no thw^arting between the 
tw^o jurisdictions, but they were amicably conjoined, affording 
mutual help and ornament to each other, (o) 

€omt0 in CBmefi oc CBuwD^parli. See CBurrO* 

(o) It may not be amiss to take notice in this place, amongst 
other means of producing the abovesaid desirable effect, of the in- 
stitution by the late Mr. Viiier of a professorship of the common 
law within one of our universities ; wdiich naturally will conduce to 
promote a more intimate connection between the students of the 
ecclesiastical and temporal laws, and (as Sir William Blackstone 
expresseth it) “ by extending the poraceria of university learning, 
and adopting (as it w'cre) a new tribe of citizens within their 
philosophical walls, will interest a very numerous and very powerful 
“ profession in the preservation of their rights and liberties.” * 

And here one cannot refrain from congratulating that learned 
body, on the choice of their professor at the first setting forward of 
this establishment : in whom are united qualities which seldom 
concur in one person, such as, application and genius, solidity and 
vivacity, attention to dates and figures, and a consummate elegance 
of composition ; who can enliven the relics of antiquity, and render 
the driest subjects of the law not onl}' useful but entertaining. 

Mr. Viner dedicated liis whole life to the service of the public, in 
compiling a digest of the common law ; which, after the labour of 
above half a century, he had the happiness to live to publish, in two- 
and-twenty volumes in folio ; and hath provided, out of the profits 
of his benefaction to tlie university, that the same shall be continued 

* Jiitroiluctory lecture, p. 27. 
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Curates. 


CO far as any churches or chapels which fall under this title arc 
^ donative, and to be considered as such ; is treated of under 
the title SDOIldtttl(> infra* (p) 

Curate is a word of ambiguous signification ; sometimes, and 
most projierly, it denoteth the incumbent in general who hath 
the cure of souls ; but more frequently it is understood to signify 
a clerk not instituted to the cure of souls, but exercising the 
spiritual office in a parish under the rector or vicar : and in this 
latter sense it is treated of in this place. 1 IL Blacks. 4?24'. 

from time to time, as occasion shall require, at proper intervals. For 
the effectual performance whereof, it may be requisite, and will best 
answer Mr. Viner’s benevolent intention, not barely to insert under 
their proper titles such cases as shall happen to be adjudged in time 
to come, but deliberately toVe-examine such whole titles respectively. 
It is astonishing, that one nian could perform what Mr. Viner hath 
done ; but it would be much more astonishing, if such work should 
at once be perfectly finished in all its parts ; and it is not to be 
supposed, but that a number of men, attending respectively to de- 
tached branches, would render the performance more complete. 
This is a task which Mr. Viner scemeth to have reserved for future 
proficients under his own institution. In order to render the book 
so sufficient, as to supersede the necessity of having recourse to the 
originals from whence it is extracted, it seemeth even 3 'et to be 
too short : If considered only as an index, directed to the original 
for further satisfaction, it needeth not to be so long. . And perhaps a 
work of a less discouraging size, extracted from the whole, might 
be of more general use to all but professed lawyers. And this 
seemeth to have been at first Mr. Vincr’s design ; intending only a 
republication of Rolfs Abridgment, together with the cases since 
adjudged, which multiplied upon him more than in theory could 
have been imagined. And this hath been an accidental hindcrance 
to the perfection of Mr. Viner’s work : By adhering scrupulously to 
Rolfs general titles and respective subdivisions, the book is rendered 
jess intelligible, than if upon a general prospect of the materials the 
author had pursued that method which his own judgment and the 
natural order of things would Jiave suggested. And the inconve- 
nience is the greater, in as yet there is wanting a general index 
to the whole. «vr 

(p) A curate stands in the place of a parson for the purpose of 
nominating one churchwarden. Held by the C. .1. in the case 
of Hubbard v. Penrice^ Hit. 19 G. 2. 124>6. Serjt. HilV& MS. 

notes, file in general has no claim to tlie tithes of a parish, os he 
can shew no title to, nor has any permanent interest in them, and 
acts under an appointment, which is in its very nature revocable at 
law, even without any cause assigned ; Price v. Pratt^ 1 Bam* 233. 
Birch V. Woody 2 tialk. Rep. 506. ; though three months' notice must 
mow be given 111 some cases ; see 57 Geo. 3. c. 99. § 68 . i^ra. But 
tliere are cases iu Wales and elsewhere, where a curate is said to be 
capable ofliulding fitlies. Bre.reton v. Tamhn'lanc^ 2 Vcs. Rrp» 425.1 
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Of such curates there ure t*o kitsds: first, temporary, who are 
employed under the spiritual rector or vicar, either as assistant 
to him in the same church, or executinsr the office in his absence 
ill his parish church, or else in a chapm of ease within the same 
parish belonging to the mother church ; the other, by way of 
distinction called perpetual, which is, where there is in a parish 
neither spiritual rector nor vicar, but a clerk is emplo}'ed to offi- 
ciate there by the imj)ropriator. 

There are many things common to these several kinds of 
curates, and other things peculiar to each ; as will appear in the 
following sections. 

1. When by long use and custom parochial bounds became [ 55 ] 
fixed and settled, many of the parishes were still so large, that Origin of 
some of the remote hamlets found it very inconvenient to be at 

so great a distance from the church ; and therefore, for the relief case! 
and ease of such inhabitants, a method obtained of building pri- 
vate chapels or oratories, in which a capellane was sometimes 
endowed by the lord of the manor, or some other benefactor, 
but generally maintained by a stipend from the parish priest. 

Acw. Jn. 587. 

But in order to aiithorize’the erecting of a chapel of ease, the 
joint consent of the diocesan, the patron, and tlie incumbent (if the 
church was full) were all required. Ken. Par. Ant. 585. (y) 

2. The origin of perpetual curacies was ihus(r): By the Origin of 
statute of the 4 H. 4. c. 12. it is enacted^ that in every church 


(y) See Cpapcf, 4, 5. 

(r) A perpetual curacy is not an ecclesiastical benefice, but is 
tenable with any other benefice, Weldon v. Greeny 1772., adjudged 
by Sir Geo. Hay in a suit by the patron against his clerk incumbent, 
who bad accepted such a curacy after his institution and induction 
into the benefice, which this suit was intended to make void : as,, by 
the ecclesiastical law, the acceptance of any ecclesiastical benefice, 
of ever so small value, without a dispensation, makes any former 
ecclesiastical benefice void. Communicated to the late Mr. Serjeant 
Hill by Dr. Scott, now Lord Stoxcell. [The grant of a rectory passes 
a perpetual curacy belonging thereto. Arthington and another v. 
Btshop ()f Chester, 1 H.BL 418.] 

If there be an impropriator and no vicar, but church hath 
always been served by a curate appointed by the impropriator, he 
is called a perpetual curate; and yet, according to the common 
law, he is removable at the pleasure of the impropriator. Koy, 15. 
Paviley v. Wiseman, 3 Keb.6l^^ And in Price v. Pratt, Bunb. 273, 

274. it was holdcn per cur., Ch. Baron PengcIIy and Baron Carter 
being only in court, that though a curate, called perpetual, be ap- 
pointed cither generally, or expressly for life, yet such appointment 
is in its own nature revocable at law, even without any cause as- 
signed, and by the ecclesiastical law upon cause shewn ; so that he'** \ 

had not such a permanent interest as to claim any tithes. S. C. St 
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appropriated there shall be a secular person ordained vicar per- 
petual, canonically instituted and inducted, and covenably eii- 
dowed by the discretion of the ordinary. 

P. 1 Bamardisi. 233. And, in all these cases, it was holden that a 
curate could not claim tithes by the common law : and the several 
statutes, 17 Car. 2. c. 3. § 7. 29 Car. 2* c. 1. §1,2., and 1 Geo. J. 
sU 2. c. 10. § 4?. shew the law was so taken by the legislature ; who 
have by those acts enabled curates to take in perpetuity, in the 
particular cases provided for by those acts. Yet, without the alii 
of those acts, the court of Chancery hath supported a devise to 
such curates ; thougli, for want of being incorporated, they could 
not take. Anonymous^ 2 Vent. 34*9. And in Bomey v. Lee^ 1 Vern. 
247. it appears where there is no vicarage endowed, the impropriator 
is bound to mairUain a priest. In Att. Gen. v. Brereton^ 2 Ves. 429. 
Lord Hardwicke is reported to have said, that it is a contradiction 
in terms to say that perpetual curacy (but that must be a mis- 
print for a curate) “ is removable at will and pleasure :* and see 

1 Sid* ^26. Co. Lit. 120. But it seems not to be a contradiction to 
say, that there must perpetually be a curate, though the impropria- 
tor may change him. In Mariyn v, Hind^ Couop. 440., Lord Mansfield 
is reported to have said, ‘‘ There is a distinction between curates 

licensed and curates not licensed. ‘ If not licensed, they are rc- 
movable at pleasure ; but, if licensed, they are only removable 
sub modoi for instance, by consent of the bishop, or where the 
rector docs the duty himself.’* 

This opinion is contrary to the above authorities, even where the 
curacy is a perpetual curacy ; and there seems to be still less reason 
for it in the case of common curates. But where a perpetual curacy 
has been augmented by the governor of Queen Anne’s bounty, there 
they, being made a corporation by the said statute, 1 Geo. 1 ., and 
having several qualities given them like presentativc benefices — 
whether they may be removed without cause ? (infra^ p. 74'. 
it is said they may not be so removed.) 15ut it seems that a custom 
or prescription for such curate to hold for life, if not removed for 
cause, would be gooii. And in a late case, The Khtfr v. Blooer, 

2 Burr. 1043., where u mandamus was granted to restore a curate, it 
seems to Inive been taken for grantetl that he was not removable 
at pleasure ; for the council against the mandamus argued, that a 
'vicar might as well come for a mandamus ; and the court treated it 
as a temporal right. T.iis indeed is not conclusive : for an officer 
may have a temporal riglit, and a mandamus until the person, who 
has a right to remove, does actually remove him. But still it would 
probably have been mentioned as an office at will, had it been taken 
to be so. In Lindxvoode, 310., cited in Gibsoji's Codex^ 898., and also ’ 
post. 74., there is a constitution admonishing rectors not to remove 
their chaplains without cause: and a notion has prevailed that a 
licensed curate cannot be removed, which Lord Mansfield adopted' as 
above observed. But qmercy on what the notion is founded? for 

^ there seems never to have been any doubt but that all, except per- 
petual curate.*?, are removable at pleasure. And in Birch v. Wtipd. 
S(dJc, 506., the court took it for granted, and from thence conehuled 



.. But if tlie beneiice was given ad memtm and so 

not appropriated in the common form, but granted by way of 
union plena jure; in that case it was served by a tei^porary 
curate belonging to their own house, and sent out as occasion 
required. The like liberty, of not appointing a perpetual vicar, 
was sometimes granted by dispensation, in benefices not annexecl 
to their tables, in consideration of the poverty of the house, or 
the nearness of the church. But when such appropriations, 
together with the charge of providing for tJtfj cure, were trans- 

that a curate could not prescribe, so that the doubt seems only to 
have been, whether an incapacity to presc/ibe be a necessary con- 
sequence of being removable at will, for that is a point that has 
been doubted. 2B.olL (A) /)/. 5, 6. Bro, Prescription^ 

28. And Gibson, in bis last edition of bis Codexy vol. i. p. 896. 
cites the above case in Salkcld, and adds ; That it is true of an 
assistant to a resident rector or vicar, but not of a curate properly 
speaking, who has the curam animarum committed to him pro tem- 
pore by the bishop in the absence of the incumbent. It is observ- 
able that, in these old cases, no distinction is made between licensed 
and unlicensed curates : but by the 36th canon of 1603, no parson 
could preach without a licence from the bishop or archbishop : and 
by the 48th canon no curate or minister shall be permitted to serve 
without examination and admission by the ordinary : and there were 
former canons to the like effect. But it was not till the stat. 12 Ann. 
St. 2. c, 12. that there was any temporal law making the licence and 
admission of the bishop or ordinary necessary for a curate to serve 
a cure in the absence of the rector : and the words of that act do 
not extend to an assistant curate, to a resident rector, or vicar ; so 
that, upon the whole, it seems ‘as if the common law had no other 
rule of determining the question between an incumbent and common 
curate, cither relating to the power of removal, or to the payment 
of his salary ; but the same as prevails in all other contracts of 
hiring, viz. that the incumbent cannot dismiss his curate, without 
just cause, before the time has expired for which he was hired, and 
can only be liable either to pay him the stipulated salary, or, if Hone 
was stipulated, to make him a reasonable satisfaction adequate to 
the service, which, if the parties disagreed, must be ascertained by 
a jury in an action on a quantum meruit : or, in the case of a curate 
within the above statute 12 Ann.y the bishop or ordinary hath by that 
statute power to determine any difference between,*the rector or 
vicar, and curate, and, in case of non-payment, to sequester the 
beneffee for the payment thereof. Serjt. HiU's MS. notes.r 

[A perpetual curacy or chapel has all sorts of parochial rights, as 
a clerk, wardens, &c., the right of performing divine service, bap- 
tism, sepulture, &c.; and the curate has small tithes and surplice 
fees : but chapels of ease arc merely ad Ubiiumy and have no paVa- 
chial, rights : therefore, on the union of the two parishes, one is 
frequently deemed the parish church, and the other a parochial 
cbapcl, but not as a chapel of ease. Alt. Gen. v. Breretony 2 FeP' 
4<25. 427.J 
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ferred (after the dissolution of the religious liouses) from spiritual 
societies to single lay persons, who w^ere not capable of serving 
them by themselves (-t), and who by consequence were obliged to 
nominate some particular person to the ordinary for his licence 
to serve the cure ; the curates by this means became so far per- 
petual, as not to be wholly at the pleasure of llie appropriator, 
nor removable but by due revocation of the licence of the 
ordinary. Gibs^ 819. (s) 

3. The appointment of a curate to officiate under an incum- 
bent in his own church, must be by such incumbent’s nomination 
of him to the bishop, in this or the like form ; 

To the right reverend father in God Charles lord bishop of 
Carlisle. These are to certify your lordship, that I B* 

rector [or, vicar] of in the county of , and in 

your lordship’s diocese of , do hereby nominate and 

appoint C* D. to perform the office of a curate in my church 

« of - aforesaid ; and do promise to allow him the yearly 

sum of for his maintenance in the same ; humbly 

** beseeching your lordship to grant him your licence to serve 
the said cure. In witness whereof I have hereunto set my 

himd and seal, the day of , in the year of our 

Lord 

The appointment also of a curate in a chapel of ease seemetli 
most properly to belong to the incumbent of the mother church, 
who is instituted to the cure of souls tliroiighout the whole parish: 
and who therefore in such case may himself serve in the chapel, 
as well as his curate or chaplain (/), (unless it be in the case of 
augmentation by the governors of queen Anne’s bounty, as will 
appear afterwards.) {u) 

But by agreement (of the bishop, patron, and incumbent) the 
inhabitants may have a right to elect and nominate a curate. 
Otherwise, the ancient custom was, that he was cither arbitrarily 
appointed by the vicar; or by him nominated to tlic rector and 
convent, whose approbation did admit him ; or was nominated 
by the inhabitants (aj founders and patrons) to tlie vicar, and 
by him presented to the ordinary ; for custom herein was dif- 
ferent: sometimes a curate was to l)e presented by the patron 
of the churebto the vicar, and by him to the archdeacon, who 
was then obliged to admit him ; at other times the lord of the 
manor did present a fit person to the appropriators, who with- 

(4) See Portland {Duke of) v. Bingham^ I Hagg, Rep. 162. lay 
rector cannot as such have cure of souls in fact or presumption of 
law, nor habitualiter. 

(s) See d^Ptopriation, IL Vol. 1. p. 78., and notes there, and infra^ 
p. H. 

(/) Aston (parish) v. Castle Dirmidge Chapel^ Hob. 67. Breretcn v. 
TamberlanCi 2 P'cs* 427. (n) Infra^ pp. 76, 77. 



out delay were to give admission to tbe perlon so presented. 

Km. Par. Ant. 589. 

In the case of Herbert and others against the dean and ebap« 
ter of Westmvtster and Xiv. Broderick^ H. 1721. Upon the 
plague which happened in the year 1625^ the church-yard of 
St. Margaret’s, Westminster, not bein;; large enough to bury the 
dead parishioners, the iniiabitants of that part cn that parish; 
which now resorts to the new chapel built there, petitioned the 
dean and chapter of Westminster (who were lords of the manor) 
to grant them a waste piece of ground to bury their dead, w'hich [ 57 ] 
accordingly the dean and chapter did under their seals ; and it 
was solemnly consecrated. Afterwards these inhabitants were 
at the charge of building a chapel there, having first obtained a 
royal licence for that purpose. The vestrymen and chapel- 
wardens had ever since the year 1653 elected the ministers who 
were to preach there ; but now the dean and chapter of West- 
minster claimed a right to name the minister who should preach 
and do divine service in this chapel. On a bill brought to 
settle the right of nominating the parson of this chapel: By 
Macclesfield lord chancellor ; When the dean and chapter gave 
this ground, they did not '’reserve any power to nominate the 
preacher ; and the inhabitants of the chapelry were at the ex- 
pence of building the chapel. Now the building and endowing 
of the church was what at the common law originally entitled 
the patron to the patronage. Here the inhabitants built the 
chaiiel, and (as appears) by the pew money have endowed it. 

It is not reasonable to say that tlie dean and chapter, as parson 
appropriate, have a right to supply every chapel built within the 
parish with a preacher. It would be an expence and hardship 
upon them to be obliged so to do : neither ought it to be at 
their election to supply it. For suppose I build a chapel in 
my house for myself or my next neighbour, can the parson 
name one to preach there ? I think not. And it will make no 
alteration, that the chapel which I build in my own ground be 
intended for the use of twenty neighbours besides my own family. 

But afterwards, on the hearing, the court decreed, that the 

right of nomination of the minister did belong to the dean and 
chapter. 1 P. Will. 773. (r) » 

(u) Per Lord Norihin^ton^ Ch. Whenever a chapel of ease is 
erected, the incumbent of the mother church is entitled to nominate 
the. minister, unless there is a special agreement to the contrary, 

;which gives a compensation to the incumbent of the mother church, 
or a prescription in which every thing is presumed to have been 
..proper. Dixon v* Kersha%o and others^ Amb. 528. And in that case, 
though the chapel was erected and endowed by a grant of lands 
from, the lord and freelmlders of a manor, and though the right 
nomination was given by the arciibishop in the deed of copsocration 
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-The form of a nomination to a. chapel of ease (as absotoa per^ 
petual curacy) may be to this effect: ** To the right reverend 

“ father in God lord bishop of — — A. B, of ' 

&c. seiideth greeting. Whereas the curacy of — — ~ in thd 

county of and diocese of — is now void by the 

death of C. D. last incumbent there, and doth of right belong 
to my nomination : These are humbly to certify your lordship, 
“ that I do nominate E.F. clerk to the curacy aforesaid; request- 
‘‘ ing your lordship to grant him your licence for serving the said 
cure. In witness whereof I have hereunto set my hand and seal, 

« the — day of in the year of onr Lord 

It is not necessary: in order to prevent a lapse, that the ap- 
pointment be within six months : for if the patron of a curacy 
do not nominate a clerk, there can be no lapse thereof (u?) (ex-* 
cept in the case of having received the augmentation, as will 


to the inliabitants, and the vicar of the mother church at the time 
declared he had no right to nominate, and though the inliabitants 
hud repaired and nominated for 90 years, his lordship decreed the 
light of nomination to belong to the vicar, as there was no agree- 
ment by deed between the bishop, patron, and incumbent, nor evi- 
dence of a prescriptive title in the inhabitants. 

[Where there was only a general allegation as to the right of 
election to a curacy, which was not examined into or proved, the 
court would not make a decree, but dismissed the infortnation with 
costs. Alt* Gen, v. Parker^ or Price v. Doughty, 3 Atk, 576. 1 Ves* 

43.; but see 14* kes, 1, The curacy of ClerkeiiwelJ, which was 
here in suit, also gave rise to the Att.Gen. w, Forster ^ 10 335. 

and Alt. Gen, y. Ncvocombct 14 Fes.l. In these latter cases several 
of the inhabitants had filed an information praying that the election of 
defendant as curate might be declared void, and that another elec- 
tion might take place, according to deed in 1656, and a decree in 
Exchequer, by which it appeared that the impropriate rectory was 
purchased for the use of the parishioners and inliabitants, and that 
the nomination of the 'uirate had been declared to be in such of 
them as paid to church and poor. The chancellor expressed an 
opinion, that assessment gave the right, though actual payment had 
not been made: but the ^’^ection on that principle was not disturbed, 
on the grountU^f common consent to that among other regulations ; 
no objection having been made to it at a general meeting, the parish 
having no representative meeting in vestry for such purpose, and a 
case of very strong probability being required for an issue or in- 
quiry. In the latter of these cases, the court declined prospective 
directions for the future, and dismissed the information with costs, 
except as to keeping up the number of trustees with reference to 
the curates* stipend, as the only proper subject of the information. 
See Att. Gen. v. Bishop (^Lichfield, vol. i. p. 14. note.~\ 

{to) Except specially provided for by the founder. Co. LiU* 344* 
Serjt. Ml^. notes. 
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appear afterwards) ; but the bishop may compd him to do it by 
spiritual censures. 1 Inst. 3^4. Qibs. 819. 

- This was declared to be law, in the case ot, Fairchild and 
Gmjr^ey with regard to donatives {w ) ; because though the church 
is^exempted fiom the power of the ordinary, yet the patron is 
not : it holds much more strongly in the case of curacies, 

where both church and (matron are subject to the ordinary's 
jurisdiction, and where therefore he may likewise sequester the 
profits, and appoint another to take care oi^ the cure, till the 
patron shall nominate a fit and proper clerk. Gibs. 1819. 

[By stat. 57 Geo. 3. c. 99. § 48. If any spiritual person holding 
any benefice (5), who does not actually reside thereon nine 
months in the year, (unless he shall do the duty of the same, or 
has a legal exemption from residence, or a licence to reside out 
of the same, or out of the usual house of residence thereof,) 
shall, for exceeding three months, absent himself therefrom, 
without leaving a curate, duly licensed, or other spiritual person 
to perform, and who shall duly perform the ecclesiastical duties 
of such benefice, or who shall for three months after the deatli 
or removal of any curate who has served bis church, neglect to 
notify the same to his bishop, or to nominate to him a proper 
curate, then the bishop may appoint and license a curate to serve 
such church, w^itli salary as by this act directed (see infi'a^ 8.) : 
Provided, that in every such case the licence shall specify 
whether the curate is to reside within the parish or place or not, 
and if he is permitted by the bishop to reside out of the parish, 
&c., the grounds of such permission shall be set forth therein, 
and the distance of his residence shall not exceed five statute 
miles from the church he is to serve, except in cases of neces- 
sity, approved by the bisliop and specified in the licences. 

By §50. it is enacted, that, Whenever it appears to the 
satisfaction of the bishop, either of his own knowledge or on 
proof by afiidavit laid before him, that by reason of the number 
of churches or chapels belonging to any benefice locally situate 
within his diocese, or of their distance from each other, or of the 
distance of the residence of the clergyman serving the same, 
from them, or any or either of them, or from the negligence of 
the incumbent, the ecclesiastical duties of such benefice are in- 
adequately performed, the bishop may, by writing under his 
hand, require the incumbent to nominate to him a fit person or 
persons, with suflicient stipend or stipends, to be licensed by 


(tf) Cro. Ja. 63. 

(5) This term when used in this act means benefice voith cure^ and 
comprehends all donatives, perpetual curacies, and parochial chi> 
polrics. Id. } 72. 
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liim to perform or assist in performing such duties, specifying 
the grounds of such proceeding ; and if tlie incumbent neglects 
to comply witli such requisition for three months after it is made, 
the bishop may appoint a curate or curates, as the case requires, 
with such stipend or stipends as he thinks fit to appoint, not 
exceeding, in any case, in the whole the stipends by this act 
allowed, nor, except in case of negligence, exceeding one half 
of the gross annual value of the benefice, though the incumbent 
may actually residp or serve tlie same ; provided that such re- 
quisition, and any affidavit made to found the same, be forthwith 
filed in the registry of the bishop’s court, and that any such 
iticumbent may appeal to the archbishop of the province, in the 
same way (see § 26.) as in case of sequestration issued by the 
bishop.] 

4. The following case was moved as of a donative, but it 
seems clearly to liave been only a chapel of ease under the 
mother church, both frotli the vicar and also the inhabitants 
claiming the right of nomination, and especially from the bishop’s 
licence being obtained (which is contrary to the nature of a 
donative), (i/) But it was moved as of a donative probably be- 
cause the case of a donative in ^at particular is somewhat 
stronger than that of a mere chapel of ease. It was thus: T* 
33 G. 2. Ko and Blooet\ A mandamus was moved for to be 
directed to one S. /i. a parishioner of M. in Staftbrdshire, and 
an inhabitant of the chapelry of C. within that parish, (whc' had 
turned Mr. W* Z/., the curate of that chapel, out of it after he 
had been eleven weeks in possession, and locked it up,) com- 
manding him to restore tlie said W. Zr., clerk, to the place and 
office of curate of the said cliapel. It appeared that this chajiel 
is endowed with lands; and that the inhabitants of four differ- 
ent parishes contribute to the repair of it. The curate of it has 
a stipend. Mr. JS., the vicar of M., swore in his affidavit, that 
lie believes he has the right of nomination to it, and that it has 
been executed, and ^.liat Mr. Z. is appointed and nominated by 
him. But there were contrary affidavits, wherein the deponents 
swear, that they believe the right of nomination to be in. the 
inhabitants. It appea ed that Mr. Z. had a licence. On shew- 
ing Cijuse against issuing the mandamus, it was urged, that this 
chapel is a donative ; luid as the [larticular nature of it was not 
stated, it must be considered as only a private chapel, and not 
as a public office ; and consequently no mandamus will lie. 
Besides, the right of nomination is nut established. The vicar 
only swears, that he believes he has the right of nomination ; 
which is contradicted by the adverse affidavits. And if it were 

' (y) Vide post, title Donattbe* And^w. whether Bunb* 274. be not 
contrary in practice. Serjt. lliirs MS. notes. 
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no4 yet a vicar has nothing to ^do with a donative. The case 
was mentioned of Prescot, chaplain of Manchester college, re- 
ported in 2 Strange^ 797. But there were letters patent : the 
college was of the foundation of the crown : the ground of the 
court’s intei 7 )osing in that case was, because there was no other 
remedy. This man may have another remedy : be may bring 
an ejectment for the farm, which he says belongs to him as 
citrate of this chapel ; or he may have his action of trespass. 

Every vicar might as well come for a mandarins to be restored, 
as this man. On the other liand, it was argued, that this was 
an office that concerned the public, and therefore a mandamus 
would lie to restore to it. A mandamus will lie to restore even 
a sexton, or a parish clerk. It doth not appear that this is a 
donative. But if it be, yet no licence is necessary in case of a 
donative, though in the case of a perpetual curacy it is necessary. 

And it is no objection to say, that he' hath another remedy, if 
he be intitlcd to this. The council on the other side (against 
the mandamus) observed, that parish clerks and sextons are 
temporal officers ; whereas this is ecclesiastical ; and a vicar or 
rector may just as well apply for a mandamus, as the chaplain [ 60 ] 

oi‘ a donative. By lord Mati^eld chief justice : niis is a 

mere temporal question. Three objections have been offered 
against making the rule absolute : the first was, That there is 
no sufficient ground for asking a mandamus. Am. But this 
chaplain hath shewn an appointment, and a licence ; and was in 
quiet possession for eleven weeks. Second objection : That he 
has not the right ; for the nomination is not in the vicar, but in 
the inhabitants. Am. We cannot try the merits upon affidavit, 
lie claims a right, though it is litigated ; and that is sufficient 
for the present purpose. Third objection : That even supposing 
him to have a title, and to have been in possession, and turned 
out of it ; yet he ought not to be assisted by way of mandamus, 
but be left to his ordinary legal remedy, by ejectment or an 
action of trespass. Ans. A mandamus to restore is the true 
specific remedy, where a person is wrongfully dispossessed of 
any office or function which draws after it temporal rights ; in 
all cases where the established course of law hath not provided a 
specific remedy by another form of proceeding, a£5«it hath pro- 
vided in the case of rectories and vicarages. Here are lands 
annexed to this chapel, which belong to the chaplain in respect 
of his function. If the bishop had refused, without cause, to 
license liim, be might have had a mandamus to compel the or- 
dinary to grant him a licence. He is now turned out of the 
chapel and every thing belonging thereto, by force. It is said. 

He may bring an ejectment, or an action of trespass. I am not 
sure tliat he could. It doth not appear that the legal propert^/^ 
is ill him. On the contrary, it is certain that it is not. It 



migl^ originally be in feoffees. Those feoffees may not have 
been regularly continued. It may be impossible to find .the 
heir of the siu*vivor. If they have been continued^ the present 
feoffees may refuse to let Mr. Z/. make use of their names. 
Neither of these actions, if he could bring them, would .be>a 
specific remedy. In the one, he might recover damages ; in the 
other, he might recover the land: but by neither would he., be 
restored to his pulpit, and quieted in the exercise of his function 
and office. — AneJ the rule was made absolute for a mandamus. 
No return was made to it : but the parties agreed to try the 
merits in a feigned issue. . , 

Note. Upon this case being afterwards mentioned, the court 
took occasion to say, that they had re-considered the point, and 
[ 61 ] weighed all tlie principles and authorities applicable to it ; and 
were fully satisfied that the properest and most effectual method 
of trying the right to officiate in such chapels, whether it 
depended upon nominatioti or election, was by mandamus. 
2 Burr. lOiS., and again, 3 Btuir. 1265. (z) 


(z) The autliority of this case has been shaken by subsequent de- 
cisions. It was observed by Mr. J. Busier in The King v. the Bishop 
of Chester^ that the grounds on which the court of King's Bench for- 
merly granted or refused a mandamus, are not explicitly stated ; but 
the court has lately granted this discretionary writ only hi cases 
xiohere there no other specific legal remedij^ or tuAere such remedy 
(as an assize) xms obsolete. In the last mentioned case, there was a 
cross-nomination to a curacy, and one of the nominees applied to" 
the court for a mandamus to the bishop to license him, which the 
court refused, because he had a specific legal remedy by (juare im- 
pedit. 1 1\ Rep* 396. ; and see 401. note, per Lord Mansfield, citing 
the authority of Dennison J. This reasoning seems also to have been 
adopted in a latter case of The King v. the Marquis of Stafford. The 
affidavits in that case stated the usage to be, that the minister of the 
chapel of VVillenhall ought to be nominated and appointed by the in- 
Jiabitants of the town /)f Willenhall, having lands of inheritance within 
the town, and being so nominated, ought to be presented and allowed 
by the lord of the manor of Stowe Heath. That on a commission of 
charitable uses, in the reign of James I., it was agreed between the lord 
of the manor and the aid inhabitants, that certain copyhold lands 
should be IcV' through the medium of trustees, for the reparation of 
the said chapel, and the maintenance of a stipendiary priest or curate, 
to be nominated by a majority of the said inhabitants, and to be 
allowed by the lord, and by him presented to the ordinary for a ^ 
licence to preach. The lord having refused to allow and present 
the nominee of a majority of the inhabitants, the latter prayed a 
mandamus^ which the court refused, saying, their right was either a 
mere trust, and then their remedy was in equity, or it was a legal 
right, in which case a qiiare impedit would lie. S T. Rep. 646^ See 
14. in the note. And post. 10. Deane ann ^tfaptetgf iii* 6. 

[A bill lies in the name of a chaplain or curate, to establish his 



S, To every of these several kinds of curates, the ordihary*s Licence, 
licence is necessary, before lie shall be admitted to of&ciate. (6) 

For by Can. 4*8. No curate or minister shall be permitted to 
serve in any place, without examination and admission of ^ 

the bishop of the diocese, or ordinary of the place having epis- 
copal jurisdiction, under his hand and seal ; having respect to 
the greatness of the cure, and meetness of the party, (a) 

^ In order to which, ^ C 62 ] 

(1) He must produce his nomination in foam aforesaid. 

(2) Then it must appear in the next place, that he is in holy 
orders ; of deacon at least, if he is to be licensed to be an assistant 
curate: and of priest, if he is to be licensed to a perpetual 
curacy ; for by the 13 & 14 C. 2. c. 4. s. 14., no person shall be 
admitted to any henejicc or ecclesiastical promotion before he shall 
be ordained priest ; and it is the more necessary in this case, 
because he is the sole incumbent in th6 parish ; and by the same 
statute until he shall be ordained priest, he may not consecrate 
the sacrament of the Lord’s supper. Which w'ords benefice or 
yroinoiion do also extend to all chapels of ease which have 
received the augmentation of queen Anne’s bounty ; for by 
one of the statutes of aiigifientation (as will appear afterwards) 
it is expressly declared that they shall from thenceforth, that is, 
from the time of such augmentation, be peypetnal cures and 
benefices. 

And this must appear to the ordinary, cither of his own know- 
ledge, or by lawful testimony. 

l^hus by a constitution of archhhhop Reynold : No person 


right, but not an information, in the name of the attorney general, 
unless for charities, as augmentations of vicarages are. Brereton v. 
Tamberlane^ 2 Ves. 426. 

A curate being removable at will of the parson cannot prescribe 
for arrears of pension payable by prescription, but must resort to a 
quantum meruit. Birch v. Woody 2 Salk. 506. See infray 10. note. 

Where a mandamus to the ordinary to license a curate only stated 
that he had been duly nominated and appointed by the inhabitants 
to be curate, without stating either the consent of the rector, or 
any custom for the inhabitants to make such nomination and appoint- 
ment, the court quashed the writ, upon the ground that it should 
have stated those facts which constituted the duty of the ordinary, 
and induced an obligation on him in point of law to do the act re- 
quired ; The King v. Oxford {Bishop of)y 7 East* Rep. 345., and the 
mandamus was lutimateiy denied, and discharged with costs. Id. 
p. 607., according to the rule in Bishop of Chester's case, 1 T. Ren. 
405., where application for a mandamus is more than once maae 
against a bishop without good foundation.] ^ 

(H) See, as to perpetual curates, infray p. 74. 

. (a) Vide Can. 36. post. p.63. (6). 







shall be admitted to officiate, until proof shall first be made of 
his lawful ordination* Lindw, 47* 

And by a constitution of archbishop Arundel: No curate 
shall be admitted to officiate in any diocese, wherein he was not 
born or ordained, unless he bring with him his letters of orders. 
Lind. 48. 

(3) By the same constitution of archbishop Reynold: No 
person shall be admitted to officiate, until proof shall firist be 
made of his goodjife and learning. Lind. 47. 

And by the aforesaid constitution of archbishop Arundel : No 
curate shall be admitted to officiate in any diocese, wherein 
he was not born or ordained, unless he bring with him letters 
commendatory of his diocesan, and also of other bishops in 
whose dioceses he hath continued for any considerable time; 
which letters shall be cautious and express with regard to his 
morals and conversation,' and whether he be defamed for any 
new opinions contrary to ‘the catholic faith or good manners. 
Lind. 48. 

And by Can. 48. If the curates remove from one diocese to 
another, they shall not be by any means admitted to serve, with- 
out testimony in writing of the bishop of the diocese, or ordinary 
of the place having episcopal jurisdiction, from whence they 
came, of their Imn^sty, ability, and conformity to the ecclesias- 
tical laws of the church of E?i^!rlaJid. 

C ] All wliich is agreeable to the rule of the ancient canon law, 
which requireth, that no clergyman shall be received in another 
diocese, without letters commendatory from the bishop of the 
diocese from whence he removed- Gibs. S96. 

(4) He must take the oaths of allegiance and supremacy : for 
by the 1 JFJliz. c. 1. and 1 W. c. 8., every person who shall be 
promoted, to any spiritual or ecclesiastical benefice, pi'oniotion, 
dignity, office, or ministry, shall, before he take upon him to 
receive, exercise, supply,' or occupy the same, tat^e the said oaths 
before such person as shall have authority to admit him. 

(5) Such of the said curates as arc admitted to a benefice. 
witJi cure (as all perpetual curacies are), shall subscribe the 
articles of religion agreed upon in convocation in the year 
1562, as iMectors and vicars upon their institution, by the 
13 Eliz. c. 12. s. S. 

(6) By Can. 86. No person shall be suffered to preach, to 
catechise, or to be a lecturer, in any parish church, chapel, or 
other place, except he be licensed either by the archbishop, or 
by the bishop of the dioce.se ; and except he. sliall first subscribe 
to the three articles specified in the said canon, concerning the 
king’s supremacy, the book of common prayer, and die tliirty- 
fiine articles of religion. 

And by Can. 37. None wlio hath boon licensed to preach, 



read, lecture, or catechise, Aiid shall aftertmrdsicome to reside in 
another diocese, shall be permitted there to preach, read, lecture, 
catechise^ or administer the sacraments, or to execute any other 
ecdesiastical function, by what authority soever he be thereunto 
admitted, unless he first consent and siibscribe to the three 
articles before mentioned, in the presence of the bishop of the 
diocese wherein he is to preach, read, lecture, catechise, or 
administer the sacraments as aforesaid. 

(7) Also every curate, lecturer, and evefy other person in 
holy orders, who shall be incumbent or have possession of any 
ecclesiastical promotion, curate’s place, or lecture, shall, at or 
before his admission, subscribe the declaration of conformity to 
the liturgy of the church of England as it is now by law estab- 
lished, before the bishop or ordinary of the diocese, or before his 
vicar general, chancellor, or commissary ; and if it is a parish 
church in which he is to officiate, he shall receive a certificate 
from them of such subscription, to bd read by him in the said 
church afterwards. 13 & 14? C. 2. r. 4*. 15 C. 2. c. 6. 1 fV, 

sess, 1. c. 8. 

By the eleventh article of archbishop Walc^^ injunctions 
(which are inserted at largfe under the title it is 

required, that in licences to be granted to serve any cure, the 
ordinary shall cause to be inserted, after the mention of the 
particular cure provided for by such licence, a clause to this 
effect, or in any other parish mthin the diocese^ to *which such 
curate shall mace mlh the consent of the bishop. 

[Every bishop to whom application shall be made for any 
licence to a curate to serve for any person not didy residing on 
his benefice, shall, before granting the same, require a statement 
of all the particulars by this act required to be stated, by any per- 
son applying for a licence for non-residence, (See IRfSltenrf,) 
and it shall not be lawful for any bishop to grant a licence to 
any curate, to serve the church or chapel of any person as afore- 
said, upon any such application as aforesaid, until a statement of 
all such particulars as aforesaid shall have been delivered to him ; 
and such sUitenient shall be kept and filed and preserved from 
public inspection, and disclosed only in like manner and in such 
cases as is before directed as to statements of persons applying 
for licences for non-residence. 57 Geo. 3. c. 99. s. 52. 

The bishop may license any curate who is actually employed 
by any incumbent, though not expressly nominated to him by 
the latter, and may summarily revoke all licences granted to any 
curate employed in his diocese, or subject to his jurisdiction 
therein, and may remove such curate for reasonable cause, sub- 
ject to appeal to the archbishop of the province, to be determined^ 
in a summary w'ay. Id, s. 69. 


[ 6 4 * ] 
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Curates 


Requisite.! 
after licence 
obtaincil. 


Every bishop who siiall grant or revoke any licence to any 
curate under this act, shall cause a copy of such licence or revo** 
cation to be entered in the registry of bis diocese, and an aipbt^' 
betical list thereof shall be made out by the registrar and kept 
for public inspection on payment of three shillings only; and .a 
copy of every such licence and revocation shall be transmitted 
by the registrar to the church or chapel w^ardens of the parish^ 
&C,, to which it relates witliin one month after the grant or revo- 
cation thereof^ ta be deposited in the parish chest ; and . the 
registrar neglecting to make such entry or transmit such copy^ 
shall forfeit for each ollence 5/., to be recovered as any other 
penalty may be recovered under this act ; provided always, that 
every such registrar shall for every such copy so transmitted be 
entitled to demand and have from such church or chapel 
wardens, a fee of 10s. and no more: and such fee shall be 
allowed in their accounts; 57 Geo. 3. c. 99. s. 70.] 

6. Also after licence obtiiined, there are several I'equisites to 
be performed ; which are as follow : 

(1) It seemeth that they shall take the oath of canonical 
obedience, if thereunto re(|uired. Thus by a constitution of 
archbishop Winchclsea: To curates*' received to officiate in any 
church, it ought to be enjoined in virtue of their obedience, that 
they duly attend on Sundays and holidays, and other days when 
divine service is to be performed ; mid thereupon we do enjouu 
that oath shall he administered and made at their admission. 
And we do enjoin, that they shall also make oath, that they will 
not injure the recten's, or vicars, and ^(jvemors rif the churches or 
chapels wherein they shall officiate ; but that they will humbly 
obey them, and give them due reverence. Lind. 70. 

And thereupon voe do enjoin that oath shall be adniinisfercd'] 
But this, not of necessity (saith Lindwood) ; but only if the 
rector or vicar shall see cause, as if the curate shall shew tokens 
of stubbornness or disobedience. Id, 

Shall be administered] By such rector, vicar, or other governor 
of the church. Id, 

And made] By the curate at his entrance or admission. Id, 
Gcrveniors of the ch^irches] That is, such as are neither rectors 
nor vicars ;«.as deans, provosts, masters, wardens, and such like. 
Id. 

Ami give them due reverence] In the common instances of 
subordination and respect; and also in performing the usual* 
services in the public worship of God. Lindw, 71. 

And by another constitution of the same archbishop : 
Stipendiary priests^ who shall celebrate the divine offices, shall 
,not receive any oblations, portions, obventions, perquisites^ 
trentals, or any part tliereof, especially oblations for the bodte,*^ 
of the dead when brought to tlie chiircli to be buried, without 
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Kcence of Ibe rectors or vicars of the churches where th^ shall 
officiate ; nor in any manner cany tliem away to the prejudice 
of the rectors or vicars of the churches aforesaid, or of thdr sub- 
stitutes ; lest they incur ' the sentence of the greater exedmmu^ 
nication in that behalf ordained. And the said priests en the 
w holiday after their admissioUj shall swear .before the 
reeidts; viearsy or their deputies^ during the solemnity of the 
public worship, (or otherwise before the ordinaries of the 
resj)ective places), looking upon the holy books there lying open, 
that they will in no wise do ^ny damage or prejudice to the 
churches or chapels parochial wherein they perform divine ser- 
vice, or to the rectors or vicars thereof, or to those who repre- 
sent them, or who have interest therein^ as to the oblations, 
portions, obventions, perquisites, trcntals, or other rights what- 
soever, or howsoever called ; but that as much as in them lieth, 
they will secure and prescKve them from damage in all and sin- 
gular the premises. And the said priests shall also specially 
swear, that they will by no means raise, sustain, or foment 
hatred, scandal, quarrels, and contentions, between the rector 
and parishioners ; but that as much as in them lieth they will 
promote and preserve concord between them. And the said 
priests shall not presume to celebrate divine service in such 
churches or chapels until they shall have taken the oath in form 
aforesaid ; provided that the rectors or vicars, or others aforesaid, 
shall require them so to be sworn : and if they shall presume to 
celel)rate divine service in the place so forbidden to them con- 
trary to this prohibition, they shall thereby incur irregularity, 
besides the other penalties which the canons inflict upon the 
breakers of lioly constitutions. And if the aforesaid curates, 
facing so sworn as aforesaid before a competent judge, shall be 
convicted by lawful proof of having broken their oath, they shall 
be entirely removed, and as perjured persons shall be interdicted 
from the celebration of divine offices, until they shall be canon- 
ically diiqiensed withal. And the said rectors or vicars, or their 
deputies, ought affably to receive the oaths aforesaid ; and keep 
ill their churches a written copy of the premises and other things 
ordained in that behalf. LindL 110. 

Stipe^idiary priests'] This constitution seeineth to* have l)een 
intended, not with respect to curates in general, but only such of 
them as had salaries appointed by particular founders, for pray- 
ing for the souls of them and their friends or posterity ; for such 
.were the stipendiary priests ; who officiated in chantries founded 
and endowed for the purposes aforesaid. 

Perquisites] Denarios pro requestis: or, as it is afterwards 
expre^ed in this constitution, denarios perquisitos: that Is, pence^ 
given for prayers for departed souls in the offices of the church.^ 
Johf^ts. Winch. 
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On the Sunday or holiday after their admissi6n\ By the rector 
or vicar or their deputies. Lind. 110. 

Shall swear before the^ rectors^ viearSy or their deputies^ By 
which deputies are meant parish priests, or others, whom, iii 
their absence, they have deputed to be their agents or proctors- 
Lind. III. 

Or *who have interest therein’] As their farmers, or persons 
who have a right to a certain portion of the obventions. Id. 

(2) By the 1&& 14? (7.2. c.^. Every person who shall be 
put into any ecclesiastical promotion shall within two months, 
(or in case of impediment to be allowed by the ordinary, then 
within one month after such impediment removed,) in the churcli 
or chapel belonging to his said promotion, read tlie morning and 
evening prayers, and declare his assent thereunto, on pain of 
deprivation ipso facto. (7) 

(3) He must also within two months, or at the time when he 

reads the morning and evening prayers as atbresaid (on the like 
pain of deprivation ipso facto\ (7) read and assent to the thirty- 
nine articles, if it be a place with cure ; because, although it is 
said in the statute of the 13 El. c. 12 . that this is to be done in 
two months after induction^ and in the case of curates there is no 
induction, yet when the having cure of souls is the foundation of 
reading and assenting, wherever there is cure of souls the induc-r 
tion may be well interpreted of any actual possession whatsoever* 
Wats. c. 15. 13EI. c. 12. 23 G. 2. c.2S. 

(4) Also by the aforesaid statute of the IS & 14 C. 2. t. 4. 
Every curate, lecturer, and every other person in holy orders, 
who is incumbent or in possession of any ecclesiastical promo- 
tion, curate’s place, or lecture, shall within three months after 
his subscription as aforesaid of the declaration of conformity, in 
the parish church where he shall officiate as aforesaid, read the 
ordinary certificate thereof and again make the same declar- 
ation, on pain of deprivation ipso facto (except tliere be some 
lawful impediment, allowed and approved by the ordinary. 
23 G. 2. €. 28.) 

And what was said concerning induction under the last head 
seemeth equally applic »ble to the words parish church in this 
place ; namely, that in cases where subscription of the declar- 
[ 67 ] ation before the ordinary was necessary, the same necessity shall 
continue for publicly reading the certificate of such subscrip- 
tion, and making again the same declaration, whether it be 


(7) But by 13 Eliz. c.\2. §8. and 13 & 14 Car.2. c.i. § 16- no 
title to present by such lapse accrues till after six months from 
/^lotice of avoidance given by the ordinary to the patron, or (if lapse 
accrues under J3 & 14 (Tar. 2. c. 4.) till sentence of deprivation is 
publicly read in the parish church. 
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strictly in the parish ^hureh; a$ is tlie case of perpetual curates, 
or in a chapel of ease auginented (which by 1 6.1. r.lCX 
hebe^er following is made a pei^ietual cure). 

(5f Finally, by the 1 G. st. 2. c. IS. and 9 G. 2. r. 26. Alb 
ecclesiastical persons shall^ within six months after their admis- 
sion to any ecclesiasticai preferment, benefice, office, or place, 
take the oaths of allegiance, supremacy, and abjuration, in one 
of the courts at Westminster, or at the general or quarter ses- 
sions; on pain of being incapacitated to hold the same, and of 
being disabled to sue in any action, or to be guardian, or ex- 
ecutor, or administrator, or capable of any legacy or deed of 
gift, or to bear any office, or to vote at an 'election for members 
of parliament, and of forfeiting 500/. 

7. [By Stat. 57 G. 3. c. 99. § 59. No spiritual person shall None to 
serve more than two churches or chapels, or one church and 

one chapel in one day, unless from their local situation, or the churciwsor 
value of the benefices or other special causes, the bishop may chapels in 
dc om it expedient to license him to serve th*’ee churches or 
chapels, in which case the bishop may grant a licence accord- Exception, 
ingly; such churches, &c. not being distant from each other 
more than four measured milfes, provided the reasons for grant* 
ing such licence shall be stated therein, and such licence shall 
not be good unless they are so stated ; and provided that such 
person’s residence is so placed that he need not travel more than 
sixteen measured miles in one day to do the duties of such 
churches or chapels.] 

By Can. 48. No curate or minister shall serve more than one 
<‘hurch or chapel in one day ; except that chapel be a member 
of the parish church, or united thereunto : and unless the said 
church or chapel where such a minister shall serve in two 
places, be not able in the judgment of the bishop (or ordinary 
of the place having episcopal jurisdiction) to maintain a curate. 

8. By a constitution of archbishop Islip, cm^aies setting a cure Salary. 
shall he cmlent •mlA six marks a year : but by a constitution of 
archbishop Sudbury, this is enlarged to eight marksj or their 
Ixyntd and four marks^ by reason of the diffei'encc of the times. 

Lind. 240. 

Which constitutions, although become obsolete by the de- 
crease in the value of money, yet do inform us in general of the 
proportion thereby intended, which is, that the curate shall re- 
ceive double of what would reasonably pay for his board. From 
whence also we may collect in some degree the value of money 
at the time of the latter constitution, which was in the year 
1378, being the second year of king Richard the Second; for- 
asmuch as the ordinary price of a man’s board by the year at ^ 
that time was estimated at four marks. 

In the«;c days, with respect to assistant curates, who are to be 
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paid by the incumbents that employ them. In ordei^ to pre^^efit 
disputes, it is usual for the ordinary tcf require that a certain 
sum be appointed in the nomination, according to the form 
above expressed. 

. And by the tenth article of archbishop W.ake’s directions 
before mentioned, it is required, that in tho instrument of li- 
cence granted to any curate, the ordinary do ap))oint him a sul- 
ficieiit salary, according to the power vested in him by the laws 
of the church, and the particular direction of the late act of 
parliament for tlie better maintenance of cui*ates, v/;;. : \2An. 
sf. 2. c. 1 2. [which was for the curates of non-residents only, and 
is now repealed by 57 Geo. 3. c. 99. § 1 as is tlie 36 Geo. 3. 
c. 83. 

[ 67 a ] liy stat. 57 Geo. 3. c. 99. § 53. The bishop shall appoint to 
every curate such salary as is specified by this act, and every 
licence to be granted to a stipendiary curate under Uiis act shall 
contain the amount thereof ; and such licence, or a copy of the 
registry thereof, signed by the registrar, shall be evidence of its 
amount in all courts. In case of disputes between persons 
holding benefices and their curates, touching such salary, the 
bishop may, on complaint, suinmafily determine the same; and 
in case of wilful neglect or refusal to pay the same, may proceed 
by monition to sequester the profits of the benefice, until pay- 
ment of the stipend and its arrears is made ; the curate obtaining 
such licence shall pay bishop’s secretary or officer 1/., exclusive 
of at/ty stamp duly chargeable tha'cmi (see infra), which fee shall 
go in lieu of all fees now demandabic by such secretary, &c. 
for obtaining such licence or for signature of any declaration by 
the curate in consequence of such licence, or of any certificate 
that such curate signed such declaration: provided, that as 
ofti^n as any person shall be licensed to two or more curacies 
within the same diocese at one time, one declaration only need 
be signed as appointed by an ‘ Act of Uniformity’ (8), and it shall 
be sufficient to produce • one certificate only of his having so 
signed such declaration before the bishop of the diocese. 

By f 54. The bishop may appoint for the curate any stipend 
not exceeding 75/. per annumj and also the use of the house of 
resideiico^ith its gard^^ns and stables, or a further sum of 15/. 
in lieu of the use of such house, in case there is no house, or 
it shall appear inconvenient to assign the same to the curate, 
in respect of any benefice to which the incumbent was instituted 
before 20th July, 1813 ; but the bishops shall not appoint any 
greater stipend in respect of such benefices during the incum- 
bency of such spiritual person, unless with his consent; or in 
^ case of n^lect, to nominate a proper curate to the bishop. 

(8) There docs not appear to Be any act thus intituled. The enact- 
nscnt above referred to is taken^^o be IS & 14 Car.2. c. 4. f 3. 
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By 57 Geb.S. c.99. ^5B. it is provided^ That when any person 
shalf, after SOth July 1815, become incumbent of any benefice, and 
shall not duly reside thereon, (unless he shall do die duty of the 
same, having a legal exemption from residence, or a licence to re- 
side out of the same, or out of the usual house of residence,) the 
bishop shall appoint the salary of the licensed curate as follows : 
no such salary shall be less than SOL per annutn^ or the annual 
value of the benefice, if its gross value does not amount to that 
sum; nor less than 100/. per anmmy or the whole value as above, 
if the value shall not amount to 100/. per anniini^ in any parish or 
place where, according to the last parliamentary returns, the popu- 
lation amounts to or exceeds 300 persons, •and not less than 120/. 
per annum^ or the whole value as above, if it does not amount 
to 120L per annum^ in any parish or place where the population, 
ascertained as above, amounts to or exceeds 500 persons ; and 
not less than 150L per annuniy or ther whole value as above, if 
it does not amount to \B0Lper annum^ in any parish or place 
where the population, ascertained as above, amounts to or ex- 
ceeds 1000 persons ; provided that the annual value of all 
benefices, of which the value, estimated as herein, does not 
amount to \50L per annum,* shall be estimated from the returns 
made by the bishops of the several dioceses to the governors of 
queen Anne’s bounty, or from any future like returns, respecting 
places omitted in former returns, or in the actual income 
whereof it shall be made appear to the bishops that any con- 
siderable variation has taken place, either by augmentation by 
queen Anne’s bounty or otherwise. 

By 5 56. Wliere it appears to the bishop that the actual xiri- 
iiual value of the benefice, clear of all deductions, exceeds 400/. 
per annum, he may assign to the curate resident within the 
parish, and serving no other cure, a salary of 1 00/. per annum, 
tliough the population doq^ not appear, as aforesaid, to amount 
to 300 persons ; or where the actual income exceeds 400/. ptr 
ammm, and the population shall also amount to or exceed 500 
persons, he may assign him any larger salary, not exceeding by 
more than 50/. per anntm those in § 55. required to be assigned 
to any such curette. 

By § 57. Smaller salaries fixed at discretion of *4lie bishops 
may be assigned to curates, in cases where by reason of sick- 
ness, age, or other unavoidable cause, any incumbent has be- 
come non-resident or incapable to perform the duties therool'; 
all licences granted in such case shall specify that ibr special 
reasons tlie bishop hath not thouglit proper to assign to the 
curate the full salary allowed or requii’ed to be assigned by this 
act; which special reasons shall be entered at large in a book 
and deposited in the registry, which book shall not be inspectecl, 
except by leave of the bishop, or other proper authority, as in 



cases of application for lieehces for non-residence (see^ 

And by 57 Geo. 3. c. 99. § 58. If Any incumbent of twO or more 
benefices, io?ia fide residing on one of them in different proportions 
of every year, shall employ a curate to perform the duties thereof 
interchangeably from time to time, on the benefice from which he 
is absent, whilst he resides on the other; the salary to be assigned 
to such curate shall not exceed that allowed under this act for 
the largest of such benefices, nor less than would be allowed for 
the smallest, as to the bishop shall appear reasonable ; but if any 
incumbent shall employ a curate or curates for the whole year, 
on each or any of such benefices, the bishop may assign a salary 
to either or each of such curates, less than the amount above 
fixed as he shall think fit 

By § 60. Where the bishop finds it expedient for proper per- 
formance of ecclesiastical duties, he may license any person 
liolding a benefice to serve as curate of an adjoining or other 
parish, with a salary less, by a sum not exceeding SO/. 
animnij than that in the several cases herein specified, {viz. in 
§ 55, 56.) ; and where he finds it expedient to license any such 
person to serve as curate for more than one parish or place, he 
may direct his salary for serving each, to be less by a sum not 
exceeding 30/. per annunij than those in § 55. 

By 5 61. All contracts between incumbents and tlieir cm*ates, 
in fraud or derogation of this act, and all contracts whereby any 
curate shall in any manner undertake or bind himself to accept 
or be content with any salary less than that stated in his licence, 
as allowed him, shall be void at law, and not pleaded or given 
in evidence in any court of law or equity ; and notwithstanding 
the payment and acceptance in pursuance of any such contract, 
of any sum less than that specified in tlie licence of sudi curate, 
or any receipt given in cases of such {payment, &c., the curate, or 
his ])ersonal representatives shall be entitled to the full amount 
oi what remains unpaid^ of the salary specified in his licence ; 
and payment thereof, with treble costs of recovering the same, 
shall be enforced by monition on proof of what r^iains so un- 
paid to the satisfaction of the bishop, and by sequestration of 
profits of the benefici.. ; provided the application of the curate 
shall, in every such case, be made to the bishop twelve months 
after quitting his curacy, or by representatives, within twelve 
months after his death ; and provided that no sequestration shall, ^ 
by virtue hereof, affect the profits of any benefice beyond the 
time during which it is held by the persons liable to make the 
payment, in respect of which such profits shall be sequestered. 

i3y$62. In every case in which any bishop shall api>aint 
for a curate a salary equal to the whole annual value of the 
benefice, the same shall be subject to deduction, in respect of 
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all ciiaj^ and oplqgoi^ga legally nff^ctiag s^ value, and to 
any loss or diminution which may lessen shch vidu^ without 
wilful default of the incumbent. 

By 37 Geo. $0 c. 99* §61^. The bishop, on a{>plication of any 
spiritual person holding any benefice, the whole profit of which lias 
been allotted to tlie curate, may allow such incumbent to deduct 
.therefrom, in each year, any sum not exceeding one-fourth of such 
profit as has been actually laid out, during tlie year, in repair of tlic 
chancel or house of residence, and its appurtenances, in respect 
of wliich such incumbent, or his executors^ &c. would be liable 
for dilapidations to the successors; and may allow the incumbent 
of any benefice, the profits of which dcp not exceed 1301. 
arnmniy to deduct from the curate’s salary, in each year, so much 
money as shall have been actually laid out in such repairs, above 
the surplus remaining of such profits, afier paying such salary, 
so as it does not exceed one-fourth of. the latter. 

So much of 36 Geo. 3. c. 83. as relates to the maintenance of 
curates within the church of England, and making provision for 
appointing stipends for such curates, {viz. § 1, 2. part of § 3. and 
§ 5.) is repealed by 57 Geo. 3. c.99. § 1. (and see § 3, 4. title 

piuraittp).] 

By 36 Geo. 3* c.3S.§ 6. Whereas it is expedient that the authority Licence. 
of ordinaries to license curates should be furtlicr explained, en- 
larged, and confirmed, it is enacted, that it shall be lawful for the 
ordinary to license any curate, who is or shall be actually em- 
ployed by the rector, vicar, or other incumbent of any parish 
^dnirch or chapel, although no express nomination of such curate 
shall have been made either in words or in writing to the ordinary 
by the said rector, vic4ir, or other incumbent; and that the 
ordinary shall have power to revoke summarily and without pro- 
cess any licence granted to any curate within bis jurisdiction, and 
to remove such curate for such good and reasonable cause as he 
shall approve; subject nevertheless to an appeal, as well in the 
case of a grant of a licence to a curate who has not been no- 
minated, as in the revocation of a licence granted to a curate ; 
such appeal to be made in either case to the archbishop of 
the province, and to be determined in a summary manner. 

By the several .stamp acts a duty of 15s. was imjmsed on all [ GS 1 
licences, which having been found burdensome to stipendiary 
curates appointed by licence to perform the office of curate in a 
parish church upon the nomination of the rector or yicar there- 
of, was repealed by 28 G. 3. c. 28. [38 GL 3. c. 56. and 55 G. S. 
c. 184. Sched. Part I. title 

And in the faculty of dispensation of plurality, order is taken, Salary, 
that there shall be a residing curate, if the revenues of the 
.church will conveniently bear it, and that such curate shall 



have ^ eonipetent^^aadi suffident. i«Eilaiy» to assigned' bf’ th« 
prop^ ordinary at' his discretion or if he shall not take, due 
care therein, then by the archbishop granting the dispCnsatipRi 
or bis snccessors. ‘ . 

As to the salaries of perpetual curates, whilst the impropri* 
[ ] ations were in the hands of monks and other ecclesiastical pet^ 

sons and bodies, the bishop had power to ascertains increase^ 
or lessen the salaries of these as well as other curates, as he had 
also of augmenting vicarages endowed, if he saw occasion ; but 
since these impropriations are fallen into the hands of laymen, 
this hath not been allowed. So that now, in effect, (Mh John- 
son says) the impropriators have these cures' served by whom, 
and at what rates they please. Johm» 89. 

If the bishop assign the salary, the curate’s most effectual 
remedy for his pay, is to apply to the ecclesiastical court; for 
there, in default of payment, a sequestration may be served on 
the benefice : but if the curate have no licence, be cannot sue 
in that court. Johns* 87. 

If he sue for his salary at the common law, he must prove 
an agreement betwixt himself and the incumbent (9) ; but ia 
such case he may be called upon to prove, that he made (ho 
subscriptions and declarations before mentioned, and otherwise 
qualified himself as the law directs. Johns* 87* 

E* 19 G. 3. Mariyn and Hind* This was a case reserved for 
the opinion of the court. The cause had been tried at the sit- 
tings in London after last Hilary term. The declaration stated, 
that the defendant, on the 13th of February 1769, by an in- 
strument in writing, undertook and promised to retain and 
continue the plaintiff to officiate as curate in the {)arish church 
of St. Ann, Westminster, until otherwise provided of some 
ecclesiastical preferment, unless by Vault by him committed he 
[ 70 ] should be lawfully removed, and to pay him 50 guineas a year 
during that time; that the plaintiff had not been provided of any 
ocher ecclesiastical preferment, nor lawfully removed, and tliat 
the defendant had not, frenn the said 13th of February 1769, 
retained and continued him curate of the said church, and per- 
mitted him to officiate therein, and had not paid the said 50 
guineas a year. The case stated tlie instrument or title on 
which the action was brought, which was in these words : “ To 
the right reverend father in God Richard lord bisliop of 
London. ^Jliese are to certify your lordship, that 1 Richard 
Hind, rector of St. Ami’s, Westminster, in the county of 

(9) H* 1672. Pierson v. Atkinson^ Freem, 70. Prohibition was 
granted where suit was for an addition ordered by the bishop to a 
s'dXwty agreed on by an incumbcmt and curate ; but see now 57 Gca, 9. 
c*.99. §61* supra, 67 {c}* 
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^^'MiddteBeXf md your lordship’s diocese of Loodop^ do heteliy 
** hoittiiiate mid appoint the reverend Thdmu^Masrtgn tjb perform 
Office of a curate iu my chuitA of St. Atm moresM, and 
do promise to allow him the yearly sum of 50 guineas for his 
^'fnaiotenauce in the same, and to continue him to officiate in 
^ lUy said church until he shall be otherwise provided with 
some ecclesiastical preferment, unless, by foult by him com- 
mitted, he shall be lawfully removed from the same ; and 
^ I hereby solemnly declare, that I do not fraudulently give 
this certificate to entitle the said Thomas Martjpi to receive 
holy orders, but with a real intention to employ him in my 
said church, according to what is before express^. Witness 
my hand, this 13th day of February, 1769. i 2 . Hind'^ The 
case then stated, that on the 6 th of July, 1778, the church of 
St. Ann had become vacant, on the defendant’s having taken 
otiier preferments, namely, the living of Rochdale, and that he 
had paid the plaintiff his salary as curate, up to that time. 

And here it is necessary to go back to a former trial be- 
tween the said two parties, which was as follows. About the 
year 1776, upon a disagreement between Hind and Martyn^ 

Hind^ after giving him siH months notice to quit the curacy, 
had refused to permit Martyn to officiate, and had discontinue 
the payment of his salary. Upon which, Martyn brought an 
action on the written instrument above set forth, and obtained 
a verdict for the arrears then due. But the question, whether 
he could maintain the action, being brought before the court 
in Easter term 16 G. 3. on a motion for a new trial, it was looked 
upon as a matter of importance, and entirely new ; and, after 
it had been fully argued at the bar, the court took time to 
consider. The principal objections made to the actions on [ 71 ] 
that occasion were, 1 . That the instrument did not contain any 
contract betw'een the rector and curate, nor any promise from 
the curate to the rector. That it was merely an engagement 
and indemnity by the rector to the bishop, founded on the 
statute of 12^^71. and on the canons, by which the bishop, if 
he ordains a man who has no curacy or preferment, is himself 
liable to maintain him. That if any person was entitled to sue 
the defendant, it was the bishop. That Martyn^wes not a 
party to the instrument, and that the undertaking contained in 
it was, as to him, without consideration. That there was no 
mutuality of obligLtion between Hind and him, for that he 
might cease to act as curate whenever he pleased. 2 . It was 
said, that Martyn had never obtained a regular licence (which 
ought to be under seal) to officiate as a curate, which it was in- 
cumbent on him to have done in order to intitle himself to the 
benefit of HiinTs uiulerUiking, supposing it could be considered 
as an engagement to him. lliat a licence was in the tmture of 
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an investiture to a curate ; and ibat^ not being licensed^ he was 
ceartainlv removable at the pleasure of the rector. In answer 
to which objections, it was aigued, 1. That the title was in sub- 
stance and effect on engagement with the plaintiff. That Xlie 
words ai-e, / do promise io alimv him^ not I promise to indemn^j 
you (the bishop.) That, if the instrument had bera a de^ 
under seal, none but i)ersons strictly parties to the deed could 
have maintained an action upon it; but the case is different 
witli regard to a common undertaking in writing like the pie- 
sent. That it has been determined in the case of Dutton and 
Poole^ 1 Ventr. that'on a promise made to one person 

for the benefit of another, an action may be maintained by the 
person for whose benefit the promise was made. That SO 
guineas was more than is required by any canon or act of par- 
liament, and therefore if an allowance to the extent required by 
law should be considered as an indemnity to the bishop, yet 
a salary exceeding that aliowance could only arise from a con- 
tract between the rector and curate. That the consideration of 
the salary is the performance of the duty. 2. It was answered 
as to the other objection, that no part of the canon law makes 
a licence necessary. That the act uniformity requires it for 
lecturers and preachers, but for no other persons. And as to the 
cases mentioned to shew that all curates are removable at plea- 
C ] sure, none of them hath established that doctrine* — Afterwards, 
in the same term, lord Man^eld delivered the opinion of the 
court: At the trial, the defendant attempted to shew, that the 
plaintiff was lawfully removed f(yt' fault by him committed^ and 
offered evidence to prove the irregularity of the plaintiif^s life 
and behaviour ; but I would not suffer that evidence to be given ; 
being of opinion, either that the rector ought to have repre- 
sented his conduct to the bishop, and applied to him to remove 
him, or if he himself could remove liim on that account, that he 
ought to have notified to him the cause of his removal to be his 
immoral behaviour, which he had not done. 1 am still of the 
same opinion as to that part of the case, as at the trial, and no 
objection hath been made to it in the argument. But 1 desire 
.it to be understood, timt this doth not imply an opinion that tlie 
bishop may not remo\ j a curate, nor even that the rector may 
not, for just cause properly notified to the curate. Those points 
still remain open. (2) As to the 1st objection, it appears from 

(1) See 3 B. & P. 149. nole^ and IJB. & P. 101. noik. 

(2) In S. C. Cowp. Rep. 440. Lord M* said, there is a distinction 
between curates licensed and curates not licensed. If not licensed, 
they are removable at pleasure ; but if licensed, they are only re- 
movable mb modoy for instance, by consent of the bishop, or where 
the rector does the duty himself : and irregularity in the curate's 
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the duiODf that a pecuBOary prowioa is not the 
a titie^ bat that one puipose of it is to assiufe the bishop that 
the person to be ordained hath some church where he may ex- 
ercise bis function. And if after being certified of the fact, the 
bishop ordains him, and he is afterwards removed, the bishop is 
not liable to maintain him. And therefiire the bishop in this 
case can have no claim of indemnity against the defendant. 

The title is only a certificate to the bisbop of the fact, that the 
rector has undertaken to employ him, to pay him, and to con- 
tinue him in the curacy till provided of somh other ecclesiastical 
preferment. It is difficult to conceive, how any question could 
be made on this point, or how a doubt oould have been enter- 
tained in the case of Dutton and Poole^ which, however, was 
not near so strong as the present. As to the 2d objection, the 
bishop having ordained the plaintiff on this very title, there 
surely cannot be a stronger licencei^ Whether it is such as 
would satisfy some penal statutes, iP^iay be a critical question, 
but we are of opinion that it doth not lie in the defendant’s 
mouth to say that Martyn has no licence, wiien he himself hath 
admitted him to act as his curate, and has never before objected 
to him on this account, or given him notice and an opportunity 
of obtaining one in form. — And the rule for a new trial was 
discharged, and judgment entered for the plaintiff. 

The question now upon the c.ase reserved in the second action, [ 73 ] 
was, whether the plaintiff could recover the arrears of his salary 
of 50 guineas, from the time of the defendant’s quitting the 
rectory of St. Ann. For the plaintiff ’it was contended, that the 
undertaking by Hind did not determine by his ceasing to be 
rector of St. Ann. It was a permanent agreement to provide for 
the plaintiff till he should obtain some other church preferment. 

It could not be voided by the voluntary act of the defendant, but 
if he had put it out of his own power to continue him in the 
exercise of his function of curate of St. Ann, he was still bound 
to pay him the salary. The nature of a title to the bishop is not 
a precarious provision, dependent on the will of the person who 
gives it, but certain mid only detemiinable by the misconduct, or 
preferment of the person to whom it is given. To prove tliis, 
several cases were referred to in the register of Archl^ishop Win- 
chelsea, which are mentioned in Gibson’s Codex; particularly, 
an order from the archbishop to the bishop of St. Asaph, to 
compel John, rector of Goldfield, to pay the annual sum of five 
marks to Amianus de Goldfield, to whom the said John had 
given a title for that sum, until he should be provided for; and 
two orders from the archbishop, one to a bishop to provide for a 


%conduct must he represented to the bishop, and not set up us a lawful 
ground of removal hy the rector. H 



ctergyman whom he had ordained without a title, and another of 
the Tike purport to a bishop^s executors to oblige them to pro- 
vide for one whom the bishop had ordained without a title. Fot 
the defendant it was insisted, that every sentence in the instru- 
ment confined the undertaking to the time of continuance in the 
rectory of St. Ann. It could not bind his successor, and cer- 
tainly did not bind him to continue all his life-time rector of the 
parish. The consideration for which the 50 guineas were to be 
paid, was the performance of the duty of a curate. The contract 
would want a mutuality, if it extended beyond Hind's continu- 
ance in tlie rectory of St. Ann, for he could not compel the 
plaintiff to officiate as his curate at Rochdale, his present living. 
An engagement to pay 50 guineas independent of any clerical 
function, would not have been a title upon which the bishop 
could have ordained the plaintiff. By Lord Man^eld : There 
does not seem to me to be any colour whatever for the present 
demand. The question is, what Hind has undertaken to do. 
He could not turn the plaintiff out at pleasure ; but there is no 
pretence to say, that he has undertaken for himself, or bis 
executors, to maintain him for life, or to continue all his own 

[ 74f ] lifetime rector of St. Ann. The question here is not, whether 
this is a good title or not ; although it should seem that it is. 
They commonly run in this form, and the curate takes the 
risk of the rector’s quitting the living. A man may give 
a more permanent title, but the wortls of this instrument 
clearly confine the undertaking to the time of Hind's continu- 
ing rector of St. Ann. And the defendant had judgment. 
Douglas^ 137,(6) 

Hesidcncc. 9. By the last article of .archbishop Wake’s directions, before 
mentioned, it is ordered, that the bishop do take care as much as 
is possible, that whosoever is admitted to serve any cure, do 
reside in the parish where be is to serve ; especially in livings 
that are able to support a resident curate ; and where that can- 
not be done, that they do at least reside so near to the place, 
that they may conveniently perform all their duties both in the 
church and parisli. ' • 

^ And if the curate do not comply, the ordinary may withdraw 
his liceiice.c 

[And now by 57 Geo, 3, c. 99. § 4*9. it is enacted, that where 

(4) This case is also reported in Cowp, +37., where it appears that 
on the first trial it was objected that WTartyn was appointea reader of 
prayers in the same parish, for which he had a salary of 30L per 
' annum^ which the counsel for the defendant contended to be an 
ecclesiastical preferment within the meaning of the agreement between 
him and Ilindw But the court ovcr*ruied the objection. See title 
i&eatier« 



ft oumte is appointed to. serve the benei]^ ,of any imiumbent 
who is non-resident, for more than three months tin ^ the year^ 
from exemption, licence^ or otherwise^ etoch cerate shall reside 
within the parish, provided the gross annual value of tlie 
benefice amounts to or exceeds 300L and the peculation SOO; 
oi\ provided the population amounts to 1000 persons or more, 
whatever may be the value of the benefice ; provided tbs^ where 
it is made out to the bishop’s satisfaction, that from peculiar cir- 
cumstances, great inconvenience would arise from such curate 
being compelled to reside in the parish, he may allow him to 
reside in some convenient place near, but such circumstances 
shall be specified in the licence, and entered and filed in the 
registry of the diocese. 

And by 57 Geo. 3. r«99. §04. The bishop who shall grant any 
licence to any curate, to serve the church of an incumbent non- 
resident for four mondis during each »year, may allot for his re- 
sidence the house of residence, with the offices, gardens, and 
appurtenances, during tlie time he shall serve the cure, or during 
the incumbent’s non-residence, and may sequester the profits of 
such benefice in any case in which possession shall not be given 
up to the curate, and till such possession is given, and may apply, 
or remit the profits of such sequestration as he thinks fit. 

By § 65. Where a curate is assigned a salary of not less than 
the gross annual value of the benefice he serves, and in addition 
thereto is directed by the bishop to reside in the house of resi- 
dence thereof, he shall during such residence pay the same taxes 
and parish assessments in respect of such house, and the 
appendages thereof of which he may so be in occupation, as if he 
had been appointed to the benefice. 

^ By § 66. I'he bishop at any time on three months’ notice in 
writing, may direct any such curate to give up possession of such 
house of residence with the appurtenances, who shall accordingly 
do so, and in case of refusal shall forfeit to the incumbent of the 
benefice 40^. for each day of such wrongful possession, to be 
recovered by such rector, &c. in action of debt, in any court of 
record at Westminster, as any penalties for non-residence under 
this act may be recovered. 

By § 67. The incumbent of any benefice, the hqiise of resi- 
dence wherein has been assigned to the curate as a residence, shall 
not dispossess him of such house, until the permission of the 
bishop is given in w riting, with three months’ notice to the curate 
of such his intention, who shall thereupon quit the same according 
to notiibe; and every curate residing in such house of any benefice 
which becomes vacant, shall quit the same within three months 
after appointment of any spiritual person thereto, on being re- 
quired so to do by the new incumbent, and on having one 
month’s notice to quit. 
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And by § 68* No cumte shall quit any benefice to which be is 
so Iteensed, until after three months’ notice of his intei^ti to 
quit, given to the person holding such benefice, and to the 
bishop of the diocese, unless with ccmsent of the latter, upon 
pain of forfeiting to such incumbent a sum not exceeding she 
months’ stipend, which may be retained thereout when paid, or 
if it cannot be so I'etained, it may be recovered as * other 
« penalties under this act may be recovered. 

A perpetual curacy with cure is a benefice, within 5? Qeo. 3* 
r.99. $ 72.; but a parsonage having a perpetual curate without 
cure is not. A/. $ 81. 

By 13 & 14 Car. 2. <r.4. § 7. it is provided, that when the 
proper incumbent of any benefice with cure, resides and keeps a 
curate, the former (not having any lawful impediment allowed by 
the oniinary) shall once, at least monthly, publicly read the 
common prayers and service, and if there be occasion administer 
each of the sacraments and other rites of the church in the parish 
church or chapel, as in the said book appointed ; on pain to for- 
feit 5l. to the use of the poor of the parish, on conviction by 
confession, or proof of two witnesses on oath before two justices 
of peace, and in de&ult of payment within ten days, to be levied 
by distress and sale of goods by their warrant, by the church- 
wardens and overseers of the poor.] 

How re- 10. By a constitution of Edmund, archbishop of Canterbury : 

moved. ( admonish the rectors of churches, that they do not endea- 
vour to remove their annual curates, without reasonable cause s 
especially if they be of honest conversation, and have Liudable 
testimony thereof.’ Lind. 310. 

Without reasonable cause'] Of which it seemeth that the ordinary 
shall be judge, who granted the licence ; who may, at his discre- 
tion, displace such curate, by withdrawing his licence, without 
formal process of law. Johns. 88. (c) 

And as to perpetual curates ; these also are licensed by tlie 
bishop as well as others (3) ; and Mr. Johnson says. He is 
assured, that their licences do run in the same form, at least 
in many places, with the licences of other curates, and particu- 


(c) The following opinion has recently been given by two eminent 
advocates of the court of arches upon an important question re- 
specting curates’ licences; wlitcb, though the point has not been 
judicially determined^ is of too great moment to be omitted here : •— 
That every licence, granted to a curate, terminates on the death 
of the incumbent who gave the nomination ; that the succeeding 
<< rector may nominate any other clergyman to the cure, and claim a 
fresh licence from the bishop of the diocese.” 

(3) Powell y. Milbank, 1 T. Bq?. 401. note : but semb. not insti- 
tilted. Duke of Portland v. Bingham^ 1 Hagg. 16^. , supra, vol. i. 
(i5. note, and vol. ii. 55 (b). note. 
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lavly. Id continue only daring the bishops gteasiue.: and yet 
tor distinetion sake, they are called perpeibial curates; and, 
itnleed, whatever power the bishops have in removing such 
curates at pleasure, yet it is seldom or never made use of. 

Joiffis* 89. 

In the case of the curate of Orpington^ H. 27 Sc 28 (7. 2. who [ 75 ] 
was appointed by the impropriator, and licensed by the arch- 
bishop as ordinary, the court held, that being but a curate at 
will, and not instituted and inducted, he was not an incumbent 
within the statute of the ISjE/. c. 10. nor liable to dilapidations. 

3/&5.614. (rf) 

So in the case of Wood and Birchy //. 10. W. Wood pretend- 
ing to be curate in a chapel of ease in the j^arish of Preston, sued 
the vicar of the parish in the spiritual court, for the arrears of a 
pension claimed by prescription ; and a prohibition was granted, 
unless cause shewed : for that the curate was removable at the 
will of die parson, and so cannot presScribe, but his remedy must 
lie by quantum meruit. 2 Salk. 306. 

And in the case of Price against Pratt and othersy M. 1729. 

Tlie plaintiff Price preferred his bill as perpetual curate of 
Bovington, being a chajieP annexed to the church of Hemel- 
Plemsted in the county of Hertford, against the defendants, 
inhabitants and occupiers of lands within the said chapelry. He 
made his title under a nomination to his curacy in the year 1718, 
by the then vicar of Herael-Hemsted, who also gave him by the 
same instrument, the small tithes in Bovington, with power to 
sue for them in his (the vicar’s) name. He also set forth a 
licence to preach from the then bishop of Lincoln ; and also 
that upon the said vicar’s death, his successor, the present vicar, 
in the year 1722, granted him a new nomination to this curacy 
expressly for life, with like power to sue for the small tithes in 
both their names : but though he took a second nomination, yet 
that by the first, and the bishop’s licence, he was sufficiently 
entitled to the tithes ; because by such nomination he became 
perpetual curate. But by the court: The bill must be dis- 
missed, for no title appears in the plaintiff; for though a curate 
is appointed by a vicar, either generally, or expressly for life, 
yet such appointment is in its own nature revoc;:^ble at the 
common law, even without any cause assigned, and by the 
ecclesiastical law upon cause shewn; so that the plaiiitiffi 
bad not such a permanent interest, as to claim any tithes. 

Bunb. 273. 

But notwithstanding these adjudications, the principal point, 
whether the appointments of these curates are revocable at 
pleasure, seenjeth not to have been fully considered upon 

{d) See per lord AIa 7 isfield, Cotvp, 44 in page 72. note. 
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solemn argument; but that they are so, seemeth to have b^n 
taken for granted, and that upon a principle which perhaps will 
[ 76 ] be admitted, namely, that at the common law they are re- 
vocable without any cause assigned, for after they are nominated 
by the impropriator, and licensed by the ^ordinary, it seemeth 
that they are not to be removed but for such cause as would 
deprive a rector or vicar. 

With regard to such of the perpetual curacies as have been 
augmented (e) by the governors of queen Anne's bounty, there 
is no doubt, but by the act of parliament here next following, 
the curates thereof are not removable at pleasure; and there- 
fore the form of the licence in that case at least, ought to be 
altered. 

And as to the rest* it should seem, that such curacies are 
henejicia ecclesiastica. Lord Coke says, Ben^ium is a large 
word, and is taken for any ecclesiastical promotion or spiritual 
living whatever. 2 Inst. 29. And in the case of Moseley and 
JVarburton^ M. 9. W. it was said by the court, that a prebend is 
an ecclesiastical ben^e. I Salk. 321. And Dr. Gibson, ob- 
serving upon the aforesaid case of Wood and Birchj where it was 
held that the curate was removable at the will of the parson, 
and consequently could not prescribe, says, this is true of an 
assistant curate to a resident rector or vicar, but not of a curate 
properly speaking, who has the curam aniummm committed to 
nim pi'o tempore by the bishop, in the absence of the incumbent. 
Gibs. 896. And in the case of perpetual curacies in particular, 
the court of king’s bench will grant a mandamus to the bishop 
to admit and license a curate ; which implies (g) a right in the 
person nominated to such office or promotion : as was done by 
the couit ill the case of the dean and chapter of Carlisle^ with 
respect to the curacy of St. Cuthhet'ts ; which case is set forth at 
large, under the title 3)ean0 Allll Cgaptersi. (*) 


(e) By 1 Geo.l. sesu2. c. 10. §15. No donative shall be aug- 
** mented without the consent of the patron.” And his consent is 
implied to every augmentation, as seems by the conclusion of sect. 4. 
and any other construction would be unjust. Scrj./////’s MS. notes. 

It only implies a right until the will is determined : for another 
at will may have a mandamus. Salk. 438, 429. Ibid. 

(h) The reasons which have induced the court of King’s Bench of 
late to refuse a mandamus in this case have arisen from the nature of 
that writ. (See an/r, Division 4. in the note.) But that a perpetual " 
curacy is to be considered as a benefice with cure of souls, and that 
the curate must therefore obtain the bishop’s licence, and subscribe 
the thirty-nine articles and declaration of conformity, before he can 
be admitted to his benefice, and maintain an action of money had and 
received for the profits of it, was the opinion of the court of King’s 
Bench in Potuely. Milbank, \ T.Rep. 399. Sec SUhotoson, 14. in the 
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11. By the 1 O.st.i. c. 10. Whereas the^lete queen Anne’s Ch»peisof 
bounty to the poor cleq^ was intended to Stench not only to 
parsons and vicars who^iaine in by presentation or collation, curacies 
institution and induction, but likewise to such ministers who augmented, 
came in by donation, or are only stipendiary preachers. or 
curates ; most of which are not coiporations, nor have a legal 
succession, and therefore are incapable of taking a gi'ant or con* 
veyaiice of such perpetual augmentation as is intended by the 
said bounty ; and in many places it would be in the power of 
the donor, impropriator, parson, or vicat, to withdraw the 
allowance which was before paid to the curate or minister 
serving the cure ; or in case of a chapelrj, the incumbent of the 
mother church might refuse to employ a cuifite, and officiate 
there himself^ and take the benefit of the augmentation, whereby 
the maintenance of the curate would be sunk instead of being 
augmented : it is enacted, that all such churches, curacie.s, or 
chapels, which shall be augmented by the governors of tlie said 
bounty, shall be from thenceforth perpetual cures and benefices, 
and the ministers duly nominated and licensed thereunto .shall be 
in law bodies politic and corporate,^ and have perpetual succes- 
sion, and be capable to take in perpetuity ; and the impropriators 
or patrons of any augmented churches or donatives, and the 
rectors and vicars of the mother churches whereunto such aug* 
inented curacy or chapel doth appertain, shall be excluded from 
receiving any profit by such augmentation, and shall pay to the 
ministers officiating such annual and other pensions and salaries, 
which by ancient custom or otherwise, of right, and not of bounty, 
they were before obligctl to pay. 

And for continuing the succession in such augmented cures, 
hereby made perpetual cures and benefices, and that the same 
may be duly and constantly served; if they shall be suffered to 
remain void for six months, they shall lapse in like manner as 
presentative livings. 

And by this statute, the augmented chapels being expressly 
made perpetual cures, and benefices ; if tha incumbents of such 
cha^iels have not before such augmentation been qualified, or 
qualified themselves, according to the requisites above specified 
for perpetual curates, it may be advisable, upon such augment- 
ation made, that they be nominated de and then perform 

the several particulars within the times required: Which nomin- 
ation may be in this or the like form : 

“ To the right reverend father in God C. lord bishop of 

A. B. of — ' gentleman, sendeth greeting. Whereas 

the curacy of the chapel of in the county of 

nolc^ This case was afterwards litigated in the court of C. P., for 
which see Donatibr, 7, 8. 

voi.. II. a 
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“ and in your lordship's diocese of ' is augmented, or 

“ shortly intended to be augmented, by the governors ot the 
“ l)ounty of the late queen Anne, for tlie augmentation of the 
“ maintenance of the poor clergy; by reason whereof it is 
“ requisite, that a cunile should be duly nominated and licensed 
“ to serve the said cure, pursuant to the statute in that case 
“ made; 1, the said A. B., do hereby nominate C. D. clerk, (the 
“ person employed by me in serving the said cure,) to be 

“ curate of the said chapel of ; and do humbly pray 

“ your lordship to grant him your licence to serve the said 
“ cure, and to perform all divine offices therein accordingly, 
“ In witness whereof*! have hereunto set my hand and seal, 

« the . ... . .. day of- in the year of our Lord——.” 

Ecton, 460. 


I>almatica. 

T^ALMATICA, was one»of the sacerdotal vestments; so 
^ called from its having been \\oven at first in Dalmatia, 
Liiul. 252. 


Darrein presentment. 

A N assize of darrein ’presentment, or last presentation, lies, when 
a man or his ancestors, under whom he claims, have pre- 
sented a clerk to a benefice, who is instituted ; and afterwards 
upon the next avoidance a stranger presents a clerk, and thereby 
disturbs him that is the real patron. In which case, the patron 
shall have this writ, directed to the sheriff’ to summon an assize 
or jury, to inquire who was the last patron that presented to the 
church now vacant, of which the plaintiff complains that he is 
deforced by the defetfdant : and, according as the assize deter- 
mines that question, a writ slmll issue to the bishop, to institute 
the clerk of tlint patron in whose favour the determination is 
made, and 'also to give djmiages. 3 lilackst. 245. 

[■ 79 ] But this course of proceeding is now become obsolete, 
and superseded by the writ of qmre imjmUt; and the learn- 
ing concerning them both is comprehended under the title 
^bhoto0oii. 


SOeacott. See £«vti}ttattQti. 
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17011 the leases of deans and chapters, and of every member of 
the chapter, in their sole or aggregate capacity; see title 


I. Qf deans. 

11. Of chapters. 

III. Of the several members if the chapter in their 

sole capacity ; as canons an^l prebendaries. 

IV. Of dean and chapter y as one body a{j^p;regate. 

V. Of dea7is (f jjccidiars. 

VI. Of rural dea7hs. 


I. Cf deans. 

1 . There arc four sorts of deans and dennrics, of which and 
of whom the law of this realm taketh knowledge. The,yf>vs/ is a 
dean •ivho hath a chapter consisting of prebendaries or canons, 
subordinate to the bishop, as a council assistant to him in 
matters spiritual relating to religion, and in matters temporal 
relating to the temporalties of his bishopric : for seeing that it 
was impossible but that sects, schisms, and heresies should arise 
in the church, it was in Christian policy tlioiight fit and neces- 
sary, that the burden of the whole church, and the goveriiineiit 
thereof, should not lie upon the person of the bislio]) only ; and 
therefore it was thought necessary, tluit every bishop witliin his 
diocese should be assisted with a council, to consult with him in 
matters of difficulty concerning religion, and deciding of the 
controversies thereof; and also for tlie better ordering and dis- 
posing of tlie things of the church, and to give their assent to 
such estates as the bishop should make of the temporalties of his 
bishopric ; for it w'as not convenient that the whole powder and 
charge thereof should remain in any one sole j)erson onl3\ The 
second is a dean xoho hath no chapter^ and yet he is preseniativcy 
and hath cure (f souls ; he hath a peculiar, and a court wherein 
he holdeth ecclesiastical jurisdiction ; but he is not sifl^ject to the 
visitation of the bishop or ordinary ; such is the dean of Battel, 
in Sussex, which deanry was founded by king William the 
Conqueror in memory of his conquest ; and the dean there hath 
cure of souls, and hath spiritual jurisdiction within the liberty of 
Battel. The third dean is ecclesiastical also, but the deanry is 
not presentativey but donativcy nor hath any cure qf souhy but he 
is only by covenant or condition ; and h<i also hath a court and 
a peculiar, in wide!) he holdeth plea aifitl jurisdiction ol all such 
inaUers and things as .are ecclesiastical, and whicii (lo arise 


Several 

kinds of 
deans. 


[ 80 ] 
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within his peculiar, which oftentimes extends over many j>arishes: 
such a dean, constituted by commission from the metropolitan 
of the province, is the dean of the Arches, and the dean ot 
Bocking, in Essex; and of such deanries there are many more. 
The fourth sort of dean, is he who is usually called the 
rural deuii ; having no absolute judicial power in himself, 
but he is to order the ecclesiastical affairs within liirf deanry 
and precinct, by the direction of the bishop, or of the arch* 
deacon ; and is a substitute of the bisliop in many cases. 
Hughes, c. 2. (//) 

2. The dean which hath a chapter, such as the dean of Can* 
terbiiry, St. Paul’s, and the like, is set forth to be an ecclesiastical 
governor secular over the prebendaries and canons in the cathe- 
dral church. Hughes, i\ 2. 

3. The institution of deanries, as also of the other ecclesiasti- 
cal offices of dignity and 'power, seems to bear a resemblance 
and relation to the methods and forms of civil government, which 
obtained Jn those early ages of the church throughout the 
western empire. Accordingly, as in this kingdom, for the better 
preservation of the peace, and more easy administration of jus- 
tice, every hundred consisted of ten districts called tithings, 
every tithing often friborgs or free pledges, and every free (or 
frank) pledge of ten families ; and in every such tithing there 
was a constable or civil dean appointed, for the subordinate ad- 
ministration of justice: so in conformity to this secular method, 
the spiritual governors the bisliops divided each diocese into 
deanries (decennaries, or tithings), each of which was the dis- 
trict of ten parishes or churches ; and over every such district 
they appointed a dean, which in cities or large towns was called 
the dean of the city or town, and in the country had the ap- 
pellation of rural dean. Ken, Paroc, Ant. 633 , 634 . 

The like office of deans began very early in the greater wo- 
nasteries, especially in those of the liencdictine order; where 
the whole convent \v'as divided into decuries, in \N'hicli the dean 
or tenth person did preside over the other nine ; took an ac- 
count of all their manual operations; suffered none to leave 
their stations, or to omit their particular duty, without express 
leave ; visited their cells or dormitories every night ; attended 
them at table to keep order and decorum at their meals ; guided 
their conscience ; directed their studies ; and observed their 
conversation : and for this purpose held frequent chapters, < 
wherein they took public cognizance of all irregular practices ; and 
imposed some lesser penances ; but submitted all their proceed- 


(A) As to the nature and division of deanries, and the mode of 
appointing to them, see a learned note of Mr. Hargrave to Co, 
JsH, 95. y 
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ings to the abbat or prolate, to whom they v^ere accountable for 
their power, and tor the abuse of it. And in the larger houses, 
where the numl)ers amounted to several decuries, the senior 
dean had a special pre-eminence, and had sometimes the cai^e 
of all .the other devolved upon him alone. Ke^u Pm\ Antiq. 

6S4i 635 . . ‘ 

And the office of dean in several colleges in the universities 
seemeth to have arisen from the same foundation. 

And the institution of cathedral deans seemeth evidently to be 
owing to this practice. When in episcopal sees, the bishops 
dispersed the body of their clergy by affixing them to parochial 
cures, they reserved a college of priests -or secular canons for 
their c<?unsel and assistance, and for the constant celebration of 
<livine offices in the mother or cathedral church, where the 
tenth person had an inspecting and presiding power, till the 
senior or principal dean swallowed ujr the office of all the in- 
terior, and in subordination to the bishop was head or governor 
of the whole society. His office was, to have authority over all 
the canons, presbyters, and vicars ; and to give possession to 
them when instituted by the bishop; to inspect their discharge 
of the cure of souls : to coilvene chapters, and preside in them, 
there to hear and determine proper causes; and to visit all 
churches once in three years within the limits of their jurisdic- 
tion. l"he men of this dignity were called archipreshyters^ be- [ 82 ] 
cause they had a superintcndance or primacy over all their 
college of canonical priests ; and were likewise called decani 
chrhfia7iilatis^ because llieir chapters were courts of cliristianity, 
or ecclesiastical judicatures, wherein they censured their offend- 
ing brethren, and maintained the disci])linc of the church within 
their own precincts. Ken, Par, Ant, 634-, 635. 

4. Deans of the old foundation come in by election of the 
chapter upon the king’s cojige d^eslire^ with the royal assent, and 
confirmation of the bishop, much in the same way as the bishops 
themselves do : but (generally) the deans of the new foundation 
come in by the king’s letters patents ; upon which, they are in- 
stituted by their respective bishops (4) : and then installed upon 
a mandate, pursuant to such institution, and directed to the 
chapters. Gibs, 173. • 

Which distinction between the old and new foundations came 
in after the dissolution of moiiiisteries, when king Henry the 
Eighth having ejected the monks out of\ the cathedrals, placed 
secular canons instead of them: those whom he thus regulated, 
are called the deans and chapters of the new foundation ; such 


(3) See Com, Dig, tit. Ecclesiastical Persons^ (C. 3. ) 

(4) A dean is not instituted, except when the deanry is jirc- 
sentative. Lindxv, i25. 

f; 3 
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are Canterbury, Winchester, Worcester, Ely, Carlisle, Dur- 
ham, Rochester, and Norwich. And besides these, he erected 
five cathedrals Jr fiovoy and endowed them out of the estates of 
dissolved monasteries, v/z. Chester, Peterborough, Oxford, 
Gloucester, and JBristoI ; which were by him made episcopal 
sees, as also Westminster, but the bishoprick of this last place 
was altered again, and the monastery turned into a collegiate 
church by queen Elizabeth. Johns, 54. 

5. Dr. Godolphin says, where a dean is made a bishop, with 
a dispensation from the king to hold the deanry notwithstanding 
the bishoprick, such dispensation continues him dean as before, 
by force and virtue of his former title, to all intents and pur- 
poses; so as that he may confirm, or make leases, or do any 
other act as dean, as if he had not been made a bishop at all. 
God. 1 12. 

6. Dcanries are sinc-cures, that is, they have not the cure of 
souls. God. 200. Wals. c. 2. (/) 

Therefore persons admitted to deanries need not by 13/i/. 
c. 12. to subscribe the thirty-nine articles before the ordinary; 
nor to read and declare their assent to the same, as persons ad- 
mitted to benefices with cure are lecjuired to do by the said 
statute. Gibs. 808. 817. 

Hut otherwise, the same oaths, subscriptions, and declarations 
are required to be taken and made by them, as by other persons 
qnalilying for ecclesiastical offices. 

7. Dr. Godol})hin saitli, the dean may be a layman ; as was 
the dean of Diirliam, by special licence and dispensation from 
the king ; but that is rare and a special case, and is not common 
and general, and tliercfore not to be brought as an example. 
God. 367. 

And Dr. Watson says, although in former time a layman 
might have taken a title to a deanry ; yet now' by the sUituto 
of the 13 & 11 C. 2. r. 4. a person must have })riest’s orders to 
qualily him for the ‘^amc. IPafs. c. 14. (5) 

Hut Dr. Gibson st^ilh, a deanry is a promotion merely spiritual ; 
and might never Ixj possessed, regularly, by any person but who 
was of tile order of priesthood. This is plain from the ancient 
name aichijn’esbytcr, or head presbyter of the college of pres- 
byteij, ami from the, several rules of the canon law, expressly 
requiring, that none be constituted arch ipresby levs, or deans, 
but presbyters only : — jio bishop in his church shall presume 
ordain an archipresbijter or dean unless they be presbyters, {k) 
Which tlioiigh the gloss qualifies, by saying, it is sufficient if he 

(/) And as such are exempted from the operalion of the stat. 2L 
//. 8. c. 13. againsJ: pluralities, by the proviso in § 31. 

(."») See A. 29. in fray ]l!)ubUc QUoneiiitp, (Division II.) 9. 

(h) Dkt.m. 
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he s^h that in a short time he may he promoted to that ordeir^ as 
being already of inferior orders ; yet it was never understood, 
that deanries might be held, as temporal promotions, by mere 
laymen ; which is a notion entertained by some, against all law, 
reason, and antiquity, upon an irregular instance or two since 
the reformation; and urged, that so it would still have been, 
had not the last act of uniformity made the order of priesthood 
a necessary qualification of being admitted to any ecclesiastical 
promotion or dignity. That it was ever made a question, whe- 
ther a deanry was a mere temporal or spiritual promotion, could 
be owing to nothing but the instances just now referred to, and 
the not knowing or not considering the onigiiial nature and de- 
sign of the office ; in conformity to which, in the case of Good^ 
man and Tumor in the tenth year of queen Elizabeth {Dt/er^ 273. 

A.) where the point in issue was the validi}:y of a lease, the jus- 
tices unanimously agreed, that it w’as a spiritual promotion, and 
accordingly the legality or illegality of the deprivation of Good- 
man had been tried (without any exception of either party so [ 84 ] 
far as appears) in the spiritual courts, before the bishop, arch- 
bishop, and delegates successively. Gibs. 173. (/) 

8, The title of dean is h title of dignity, which belongs to Dmirya 
this station as having ecclesiastical adminisf ration mth jurisdiction (^) 

or 2 >owet' annexed^ as the civilians defined a dignity in the case 
of Houghton and Gousley^ E. 43 EL (m), and more especially as 
coming within all the three qualifications of a dignity as laid 
down by Lindmjody — a dignity, he says, is known, 1. From the 


(1) Mr. Hargrave in the note above referred to, says that deans of 
peculiars •without cure of souls, may be, and frequently are, persons 
not in holy orders. Co, Lit. 9.5. Ed. Harg. 

(6) But a dean is not qwi dean, a great many or nobleman whose 
residence, viz. the dcanry-house, is within the exemptions from 
tithes in London contained in 37 H.S. c.l2. J 16. ^Price's Rep. 
71. Warden and Canons w. Dean of Si. PauLs. The civilians in 
Boughtoji V. Goudei/y Cro.EL 663. divided spiritual functions into 
three degrees ; 1st. A function which hath a jurisdiction ; as bishop, 
dean, &c. 2d. A spiritual administration with a cure ; as parson of 

a church, &c. 3d. They who have neither cure or jurisdiction ; as 

prebends, chaplains, Sic. And they defined a dignity to be admi- 
nistratio ecclesiastica cum jurisdictione vel potest ate conjuncta ; and 
thereby excluded the two last degrees from being any dignity : a J'or^ 
tiori at common law, 27//. 6. 5. 25/»W. 3. 41, 2^ Ed. 3. See 
Ur. Nostn. 25. that an archdeacon, 1 1 II. if. 40, 17 Ed. 3. 31. 14 II. 6. 
14. 27//. 6. 3., that a parson, provost, precentor, or chaplain, arc 
not names of dignity. 27 II. 8. 10. is, that if a vicar of St. Paul’s 
has a benefice with cure, he ought to reside on it. Wherefore the 
court inclined to hold that gospeller of St. Paul’s was not a dignity 
within 21 //. 8. so as to justify no{i>residence. 

(w) Cro. El. 663. 


Cw 4 




anD cljapteril 

administration of ecclesiastical affairs with jurisdiction. F^om 
the name and preference which he hath in the choir and chapter. 
S. From the custom of the place. By which rule, no stations in 
the cathedral church, under the degree of a bishop, are dig- 
nities strictly speaking, besides those of the dean and arch- 
deacon; unless where jurisdiction is annexed to any of the rest, 
as in some cases it is to prebends and others, (iihs. 175. 

This title of dignity, as annexed to deanries, may perhaps be 
one reason of what the law books affirm, that if lands be given 
by licence to a dean and chapter of such a })lace, or a lease be 
made by them, or a writ be brought against the dean; such 
grant, lease, and writ shall be good, though the dean is men- 
tioned only by his title of dignity, and not by his j)roper name. 
Gihs. 175. {n) 

9. If a dean take an obligation to him and liis successors, it 
goes to his executors; which holds true also as to a bislu)p, par- 
son, vicar, and the like. God. 55. («) 

10. '^riie bishoj), dean, and chapter (that is, prebendaries or 
canons), and all other persons belonging unto, or having any 
thing to do iti any cathedral churches, at the first, and in ancient 
times, lield their possessions together in gross ; but afterwards 
for the avoiding of confusion and for better order, and for some 
other special causes known to the king and state of this realm, 

[ 85 ] the same were al’terwards by them severed and divided: and 
part of the lands and possessions belonging to the same church 
were assigned to the bishop and his successors to hold by them- 
selves, and other parts thereof were assigned unto the dean 
and chapter to hold by themselves, of which lands they have 
ever since continued severally seised in their several capacities. 
tlnghes^ c. 2. 

Concerning the possessions of deans and others of the new 
foundation, it is enacted by the 34* & 35 //. 8. r. 21., that the 
king’s grant to the new foundation should be good; nolvvith- 
staiuling any misrc’ ital'of name, place, or date. 

And by the stat. 35/i/. c, 3. Forasmuch as divers tloubts have 

(h) Co. Lit. fJ. a. Hut in pleading he niiist shew his proper name. 
It). [And 'in ; n action for use and occupation by a dean and 
chafUer, if the name of the pro^ient dean was mentioned at the be- 
ginn.ing of the declaration, in which it was afterwards laid that the 
occupation was •* by permission of said dean and chapter,’’ and 
it appeared in evidence that the defendant occupied only in the 
linn* and by the permission of sl fanner dea)i ; semi/, a fatal variance, 
Dean and Chapter cf Rochester v. Fierce^ 1 Campb. 466.] 

(o) A bond is a chattel, and regularly no chattel can go in suc- 
cession in a case of a sole corporation, Co. Lit. 16. b. ; but may by 
custom, as in the case of the chamberlain of London. FuhvocuVs 
cdbCj I Rrp. 6i. 
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arisen touching the surrenders of religious hpuses, and tiie valU 
dity of the erections of deans and chapters made by king Henry 8. 
notwithstanding the aforesaid statute ; it is enacted, that all 
estates of religious houses surrendered to king Henry 8., shall be 
adjudged to have been lawiully in the possession of the said king, 
notwithstanding any defect in the surrender; and all letters 
patents made by the said king, for the erection, foundation, in- 
corporation, or endowment of any dean and chapter, shall be 
reputed, taken, and adjudged, to have been good, perfect, and 
eiFectual in the law, Ibr all things therein contained, according 
to the true intent and iiicnning of the same, any thing, matter, or 
cause to the contrary thereof in any wise Hotwithstanding. 

Many years before this, in the eighth year of the queen, we 
find a bill in the house of lords (Ibr the confirmation of late 
erected cleanries and prebends) read a second time and com- 
mitted ; but it proceeded no further. • Whereupon great dis- 
iJirbance having been given to the dcifns and cha}>ters of the new 
foundation, under pretence that the possessions thereof were 
jwssed by lettei’s patents of concealment ; they did this year 
unanimously apply themselves to the lord treasurer Burleigh, 
for a confirmation of theiti by parliament: as appears from 
a letter sent by them from the convocation house, bearing 
date, March 16. 1592, in which they beseech him, that by 
his honourable mediation and countenance, a remedy may 
at this parliament (by confirmation of the said grants) be ob- 
tained. 

This application produced the present act, iji favour of the 
new foundations ; notwithstanding which, five years after, divers 
])ersons, labouring a dissc)luUon of the cathedral church of 
Norwich, under the old pretence of concealments, brought this 
matter to a solemn hearing ; and it was declared, that if any 
iniperfection were in the translation made by king Henry 8. from 
prior and convent to dean and chapter, this act had made it [ 86 3 
cU;ar and without question. To wdiich lord Coke subjoins, that 
all defects are remedied by this most excellent act of parliament, 
the fatal plea to all concealment as to those possessions ; adding, 
that though the case under consideration did only concern the 
church of Norwich, it would serve as well for many tjther cathe- 
dral churches. Gids. 184. 6 li(;p. 76. 

1 1. The (lean ought to visit his chapter. GorL 55. to 

And of ancient time, the canons made their confesoions to the 

dean ; and Lindwood says, that the canons are under the dean as ^ 
to the cure of souls. God. 55. {j)) 

12. Tile dean may make a deputy or subdean, to exercise the ocanmay 
spiritual jurisdiction ; yet such deputy cannot charge the posses- makeaac- 


(Z?) jA}id,S21. 
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sions of the church, so as to confirm leases, unless it be otherwise 
provided by the local stitutes. God. 55. IVals. c. 4«4. (y) 

13. Every dean shall be resident in his cathedral church 
fourscore and ten days, conjunctini or divisim, in every year 
at the least, and then shall continue there in preaching the 
word of God, and keeping good hospitality, except he shall be 
otherwi.se let with weighty and urgent causes to be approved 
by the bishop, or in any other lawful sort dispensed with. 
Can. 42. (8) 

14. Deans in cathedral and collegiate churches, shall not only 
preach there in their own persons, so often as they are bound by 
law, .statute, ordinance^ or custom, but shall likewise preach in 
other churches of the .same diocese where they are resident, and 
especially in those places whence tliey or their church receive 
any yearly rents or profits. And in case they themselves be 
.sick, or lawfully absent,, they shall substitute such licensed 
preachers to siii)ply their turns, as by the bishop shall be 
thought meet to preach in cathedral churches. And if any 
otherwise neglect or omit to supply his course as is aforesaid, the 
oflender shall be })unished by the bi.shop, or by him or them to 
whom the jurisdiction of that church appertaineth, according to 
the (luality of the offence. Can. 43. 

14. By the 28 H.S. r. 1 1. $. 3. The j)rofits of a deanry during 
the vacation shall go to the successor, towards the payment of 
his first fruits. 

II. Of chapters. (9) 

1. A chapter of a cathedral church consisteth of persons 
ecclesiastical, canons, and prebendaries, whereof the dean is 

(7) A subdean is cither 'pro h<ic u/cc, substituted by the dean, or 
perpetual, chosen by the dean and chapter. Lindxo. 327. 

{q) Evans v. Jscmifrhy Noy, 93. Palm. 460. Latch. 237. 250. 

(8) Further regulated, 57 (?. 3. c.99. §10—13. tit. Residence. 

(9) Every archbi.^iiop and bishop has a dean and chaj)ter, 3 Rep. 
'75. a., or a chapter v\ithout a dean, 2/^o/.453. The office of the 
dean and chapter is to advise and assist the bishop in matters of 
religion, to ccm.scnt to his grants, leases, &c. and to elect the bishop 
on a vacancy. ;? Rep. ,.i. They arc a corporation, and may take and 
aliene as such ; yet the dean and every prebendary of the chapter 
may be a corporation by himself, iORep.^l.b. F.N.B.\95.y and 
may subsist without any lands or property. 3 Rep. 75. b. 2 And. 167^ 
They are a spiritual and not a lay body. Dean, of Christ Church 
case, Bunb. licp. 209. A dean of a cathedral or collegiate church 
is perpetual, viz. for life. He may have belonging to hi* deanry a 
church, prebend, or other possessions, Dyer, 273. a., but has not 
a freehold till his instalment. 2 RoL 451. He may surrender Ids 
deanry to the king, by which it shall be dissolved. Dyer, 273. 

3 Rep. 75. 5. 
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chief, all subordinate to the bishop, to whom they are as assist- 
ants in matters relatinf^ to the church, for the better ordcrinfr 
and disposing the things thereof, and for confirniation of 
such leases of the teinporalties and offices relating to the 
bishopric, as the bishop from time to time shall happen to make* 

(.io(L 58. 

And they are termed by the canonists capituhm, being a kind 
of head^ instituted not only to assist the bisliop in manner afore- 
said, but also anciently to rule and govern the diocese in the 
time of vacation. God. 56. 

Of these chapters, some are ancient, some new : the new are 
those which are founded or translated by icing Henry 8. in the 
places of abbats and covents, or priors and covents, which were 
chapters whilst they stood, and these are new chapters to old 
bishoprics ; or they arc those which are annexed unto the new 
bishoprics, founded by king Henry 8., and are therefore new 
chapters to new bishoprics. 1 l7ist. iYB. 

The chapter in a collegiate church is more properly called a 
college; as at Westminster and Windsor, where there is no 
episcopal see. Wood, b. 1 . c. 3. 

2. iliere may be a chapitjr without any dean ; as the chapter Cjiapier 
of the collegiate church ol' Southwell: and grants by or to 
them are as effectual as other grants by dean and chapter. 

Wofs. C.3S. (r) 

111 the cathedral churches of St. Davitfs and Landallj there 
never bath been any <lcan, but the bishop in cither is head of the 
chapter; and at the former the chantor, at the latter the arch- 
deacon presides, in the absence of the bishop or vacancy of the 
see. Johns. GO. 

8. One bishop may possibly have tw^o chapters, and that by In some 
nnioii or consolidation ; aiul it seemeth that if a bishop hath two 
chapters, both must confirm his leases. God. 58. ( 5 ) ^ wpters, 

4. A chapter of itself is not capable to take by purchase, or Capacity to 
gift, without the dean, wffio is the head of it. I'his was agreed in ^ 
Eyre^s case (Mo. 51.); but whereas, in the lease there mentioned ] 

(made by the archbishop of York) of a field in Ilattcrsea, one ^ 
article w^as, that during the vacancy of the archbisliopric, the 
rent should be paid to the chapter of York, ers in ^ their o\m 
proper right ; upon a (|ue.slion raised, whether a chapter could 
receive the rent, it was agreed that they could ; because they 
are persons of which the law takes notice, and to whom 
therefore such payment might be made; and though it sliould 
appear afterwards, that they could not receive it in their rywn proptr 
Tight, that defect would not hinder the payment. Gibs. 174. (/) 

(r) Southivell (chapter) v. Lincoln (bishop) and another, 1 Mod. 204. 

2Rol. 453. 

(V) Dyer, 282. b. 


(l) Mnotc,5\. 
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III. Of the several members of the chapter in their sole 
capacity ; as canons^ and prebendaries. 

1. The books do generally confound the two words prebend 
and prebendm-y ; whereas the former signifieth the office, or the 
stipend annexed to that office; and the latter signifieth the 
officer, or person who executeth the office and eiijoyeth such 
stipend. 

2. Lord Coke saith, a prebendary was so called a pr^iebendv^ 
from the assistance he affordeth to the bishop ; whereas lie had 
his name, on the contrary, from the assistance which the 
church aiibrdeth him in meat, drink, and other necessuries. 
(Jibs. 172 . (u) 

3. A prebend is an endowment in land, or pension in money, 
given to a cathedral or conventual church in pr<xbendum .* that 
is, for a maintenance of a secular priest or regular canon ; who 
was a prebciidarv, as supported by the said prebend. Ken. Par. 
Ant. Gloss. ( 1 ) 

4. A canonry also is a name of office ; and a canon is the- 
officer in like manner as a prebendary ; and a prebend is the 
maintenance or stipend both of the one and of the other. Gibs. 
172 .( 2 ) 

5. Prebendaries are distinguished into those which are called 
simple and dignitary. A simple prebendary is such who hath 
no cure, and who hath no more but his revenue for his support; 
and a dignitary prebendary hath always a jurisdiction annexed, 
and for this reason lie is called a dignitary, and liis jurisdiction 
is gained by prescription. Cotmlrif Pars. Com. 136. (v.) 


(ii) 3 llcp. 75. b. 

(1) A prebend is jus spirituale pcrcipiendi proventus in evclesid 

competentes perevpien^i ex divino cui insislil. Lindvo, 144. verb. 

Prebendas, and is derived out of a carsonry, lU Jilia ex maire : &ed 
.nne redditu non polesi eonstitui. lb. But if a prebendary aliene his 
whole possession, he continues prebendary, for he has a stall in the 
choir and his voice in the chapter. 3 Rep. 75. b. If he demises his 
prebend, he shall do the things proper to his function, and not the 
lessee : thins he, and not the lessee, shall make a commissary. See 
Com. Dig. tit. Ecclesiastical Persons. (C. 4.) 

(2) A canon is he qui est electus tn Jratrem^ has a stall in choro 

el locum in capitulo. Lindxjo. 144'. 294. 5. There is no lapse* 

to a bishop in the case of a canonry. Bishop Chichester v. Har^ 
xjrnrd and another^ 1 T. It. 652. 

(v) See Bland v. Maddox^ Cro- El. 79. A prebendary has two 
capacities, sole and aggregate : for he is a member of a corporation 
aggregate, and has a sole capacity in respect of his fellowship* Ap* 
liffes State of the University of Ooford^ vol. ii. p, 23. 'Serj. Hiitu 
JVIS. notes. 

13 



6, Of common right the bishop is patron of all the pirebends, **rel>endr 
because the possessions were derived from him. God. 52. {w) appoim^ 

And in such case he doth prefer to them by collation, which is 
the same thing with institution, saving that no presentation is 
made; but if a prebend be in the gift of a layman, the patron 
doth present to the bishop, who doth institute in like manner as 
to another benefice (a:) ; and then the dean and chapter do induct 
them, that is, after some ceremonies, place them in a stall in the 
cathedral church to which they belong; whereby they are said 
to have a place in the clioir. Wats. c. 1 5. 

In the case of Clarke against the Bishop of Sarum^ M. 11 G. 2. 

A mandamus was granted to admit the plaintiff’ to a canonry or 
prebend of Sarum, and to institute, induct, and invest him 
therein ; though it was strongly opposed on the rule to show 
cause, us turning the common law remedy by quare impedit into- 
another channel. Hut the court said, that though formerly 
mandarnusses were not so frecjuent, e*specially wliere the party 
had another renietly ; yet they being found to be more expedi- 
tious and less cxfiensive, had been given into cf late. And as to 
there being another remedy ; it might be said exjually in cases 
where an UvSsize or an action* upon the case would try the right, 
and yet that was never thought a ground to deny a mandamus ; 
so that the writ was ordered, but never issued, the parties agree- 
ing to refer the dispute. Stranpef 1082. ( q) 


(w) 8 Jlep. 75. h. 3 Bac, Ab, 376. 

{x) Sal(f w. Bishop of Coventry, 1 Anders. 241. 

{y) This case has been denied to be law, by lord Mansfield, citing 
the opinion of Dennison 3. 1 2\Rep. ‘\!Oi. note. See on this sub- 

ject, ®urare0, 4.<Sr 10., and 3libotO0on, 14. in the notes. [For no case 
is proper for a mandamus when there is another specific legal re- 
medy, unless such remedy (e. g. an assize for office ) is obsolete. Per 
Buller J. in The King v. Bishop of Chester, 1 T. Rep. 396. This 
principle seems adhered to in I'he King v. Marquis of Stafford, 
3 7\ Rep. 646.9 where a mandamus was refused, on the ground that a 
remedy either at law or equity existed. A remedy by appeal, or 
duplex querela, in the ecclesiastical court has never been allowed as 
a sufficient reason for refusing a mandamus. 1 T. Rep. 400. and 401. 
arguendo (note). • 

Mandamus lies to compel a dean and chapter to fill up a vacancy 
among the canons residentiary, and the court will compel an election 
thereon at the peril of those who resist. The Bishop of Chichester 
V. Harvoard and another, 1 T. Rep. 652. So a peremptory mandamus 
lies to admit a prebendary to his stall and voice. The King v. Dean 
and Chapter of Norwich, 1 Stra. 159.; and no writ of error lies on the 
award thereof. The King v. Dean and Chapter (f Dublin, Id. 536. 
See ii^a, 1 17. note: but no mandamus lies to a visitor to restore to 
a prebend a person deprived by him for incontinency. The King v. 
the Bishop of Chester, 1 Wils. 206.] 
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Prebends are some of them donative. At Westminster^ the 
king collates by patent ; and by virtue thereof, the prebendary 
takes possession without institution or induction. Johns. 55. 
Wats. c,l5. 

And the king at this day is patron of most of the great pre- 
bends. Johns. 28, 29. 

7. No person may hold more than one prebend in the same 
church : and this is agreeable to the rule of the ancient canon 
law. Gibs. 174.(2;) 

So if a prebendary accepteth of a deamy^ his prebend is void 
by cession ; so if he is made a bishop^ the king presents to his 
prebend. Nets. Preb. 

But the acceptance of a deanry must be understood to be in 
the same church : therefore 1 1 Pd. 3., the bishop of Durham 
having presented a clerk to a prebend of the church of St. 
Andrew, and afterwards the same person being presented to a 
deanry in that church, it w^as held that the king should recover 
the j)resentatic)n to this prebend, because one and the same per- 
son cannot possess two prebends in one and the same church («) ; 
but then it must be understood of a prebendary who is a com- 
plete member of the chapter, that 'is, one who hath a place in 
the choir and a vote in the chapter; for an archdeacon may 
be either a dean or prebend of that church where he is arch- 
deacon, because as such he hath no vote in the chapter. 
Nels. Preb, 

8. Formerly, a layman (Dr. Watson says) might have taken a 
title to a prebend {b) ; but now by the act of uniformity of the 
13 & 14 C. 2. 6\4. no person is capable of being admitted 
to any ecclesiastical promotion, who is not in priest’s orders. 
Wats. c. 14. (3) 

9. The possessions of the dean and chapter are for the most 
part divided ; the dean having one part alone in right of his 
deanry, and each particular prebendary a certain part in right 
of their prebends; the residue, the dean and chapter have alike; 
and each of them is to this purpose incorporate by himself. 
God, 52. (r) 

For a pi'cbendary, who hath a distinct estate, and hath also a 
vote ill tlie chapter, is a corporation sole in respect of the one, 
and at the same time is a member of a corporation aggregate in 
respect ol' the other. Johns, 6 1 . 

(2) Clem. 3. 2. 6. X. 3. 8, 9. (.i) Dy. 273. a. Ed. Vaill 

(b) For non hahet curam animarum. 80 ruled in Eland v. Maddox^ 
Cro. Eliz. 79. anicy 1. 7. 

(3) But see the proviso for the prebend of Shiptony attached to 
the llt'gius Law Professorship at Oxford in § 29. BDu^Uc ffiHloralnp, 
{Division II.) 9., and see anic^ page 83. 

(r) F. N, n, 195. [10 Uep. 31, /^] 
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10. If the cathedral church be in one county, and the cat^ps 
(body or estate) of die prebend be in another county ; a writ of 
gtMre impedit shall be brought in the county of the cathedral, 
where the office, or the foundation of the right to the corps is, 
and not in that where the corps lies. Gibs. 1 74. (rf) 

11. By [stat. 38 6f. 3. c. 5. § 102.] Whereas the rents and 
revenues l^longing to the residentiaries of the cathedral churches 
ai’e chargeable to the land-tax, and in some cases the overplus 
of the said rents and revenues, above such tax, repairs and other 
charges, is to go in shares lor the maintenance of the said resi- 
detiliaries, which shares are diminished by the said land«>tax; 
in such cases the said residentiaries shall not be further 
chiirgeable, as enjoying offices of profit out of the said rents and 
revenues. 

12. It doth not appear that canons or prebendaries have 
cure of souls in any respect; they are indeed for the most 
part instituted, but not to the cure of souls. Johns. 86. 
ICro. EL 79. acc.~\ 

So that a prebend and a parochial benefice are not incom- 
ptitiblc; but both may be holden together, without any dispen- 
sation. Johns, dl. {(f) • 

And for the same reason, he who takes a title to a prebehd, is 
not thereby obliged by tlie 13 RL c. 12. to subscribe or retul the 
thirty-nine articles ; but otherwise, he must take the same oaths, 
and make and subscribe the same declarations, as other persons 
qualifying for ecclesiastical offices. 

13. No prebendaries nor canons in cathedral or collegiate 
churches, having one or more benefices with cure (and not being 
residentiaries in the same cathedral or collegiate churches), 
shall, under colour of their said prebends, absent themselves 
from their benefices with cure, above the space of one mouth in 
tlie year ; unless it be for some urgent cause, and certain time, 
to be allowed by the bishop. And such of the said canons and 
prebendaries, as by the ordinances of the cathedral or collegiate 
churches, do stand bound to be resident in the same, shall so 
among themselves sort and proportion the times of tlie year, as 
dial some of them always shall be personally resident there ; 
and all such residentiaries shall, after the days of their, residency 
appointed by their local statutes or customs expired, presently 
re})air to their benefices, or some one of them, or to some other 
charge where the law requireth their presence, there to discharge 
tlieir duties according to the laws in that case providetl. And 

{d) Ey. 194?. a. 

(e) A prebend is excepted from the operation of the stat. 21 JF/ew. 8. 

13. against pluralities, by the proviso of 31. See ©lurafitp. 
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tlie bishop of the diocese shall see the same to be duly performed 
and put in execution. Can, 4*4*. ( 4 ) 

14. Prebendaries and canons in every cathedral and collegiate 

church, shall not only preach there in their own persons, so 
often as they are bound by law, statute, ordinance, or custom, 
but shall likewise preach in other churches of the same diocese 
where they are resident, and especially in those places where 
they or their church receive any yearly rents or profits. And in 
case they themselves be sick, or lawfully absent, they shall sub- 
stitute such licensed preachers to supply their turns, as by 
the bishop shall be thought meet to preach in the cathedral 
churches. And if cny otherwise neglect or omit to supply 
his course, as is aforesaid, the offender shall be punished hy the 
bishop, or by him or them to whom the jurisdiction of that 
church appertaineth, according to the quality of the offence. 
Can, 43. - 

15. Dr. Cfodolphin saith, that after the death of a prebendary, 
the dean and chapter shall have the profits. God, 52. 

But by the statute of the 2SH, 8, t\ 11. § 3. the profits of a 
prebend, during the vacation, shall go to the successor, towards 
the payment of his first-fruits. 

In order to reconcile which, perhaps the distinction may be 
this : that the issues of those possessions wl)ich he hath in com- 
mon with the rest of the chapter, shall after his death be divided 
amongst the surviving members of the chapter ; but the profits 
of those possessions which he hath in his separate capacity, 
ns a sole corporation of hiraselli shall be and inure to his suc- 
cessor. (g) 

16. A prebendary leaving a house, by death or cession, out 
of repair, he or his executors shall be liable to a suit of dila- 
pidation, though it was not annexed to the prehendal stall. 
This was declared in tlie court of King's Bench, T. 35 C. 2. in 
the case of Dr. Safids against the executors of* his predecessor, 
the residentiary prebendaiy in the church of Wells, where the 
bishop appoints to each prebendary what house he thinks fit. 
For although the lioiise is not parcel of any particular prebend, 
it must be assigned to some particular prebend, and w^heii it is 
so assigned it is of the prebend, and shall be liable to a 

(4) Further regulated, 57 Oeo.S, c, 99. § 10—13. tit. IReaiHence. 

(g) No part of the revenue of the c hurch of Canterbury is allowed 
to any prebend in particular, except tin; annual stipend of 17/. 6s. 
which, by the 16th chapter of the siatiites, is to be paid to every 
prebendary pro corpore proihendee sues. The residue of the revenue 
is the joint property of the dean and chapter, as being an aggregate 
body ; and no member has a right to any part thereof. Young v. 
Lynch, Sayers Rep, 86. 
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s\\h tor dilapidations. Wherefore in diis case the court refused 
to grant a prohibition. Oihs, ITt*. Skin. 121. {h) 

rV. Ofdem and chapter^ as one hodi/ aggregate (5) [ 93 ] 

1. DeaR and chapter is a body corporate sniritual, consisting Dean mid 
of many able persons in law, namely, the dean who is chief, 

and his prebendaries ; and they togetncr make the corporation.^, " 

God. 51. 

2. They were originally selected by the bishop from amongst liowincor- 
his clergy, as counsel and assistants to him; but they derive their P®™**^^* 
corporate capacity from the crown. God. 52. 

3. By degrees the dependence of the dean and chapter on Tiieir de- 
Uie bishop, and their relation to him, grew less and less; till at 

last the bishop hath little more left to him than the power of shop. { 5 ) 
visiting them, and that very much limited; and he is iiow^ 
scarcefy allowed to nominate half of .those to their {)rebends, 
who all were originally of his family. Johm. 54?. 2 RoL 

Abr. 229. 

Nevertheless, the dean and chapter may not alter the ancient 
and approved usages of thejr church, without consent of the 


(Z^) In a late case from the church of Ely, it was decided that an 
action on the case for dilapidations of a prebcndal house, may be 
maintained at common law by a succeeding prebendary against his 
predecessor who had resigned. But, as it appeared by the statute 
that the receiver of the chapter ought to require the prebendaries 
to repair their houses, furnishing the necessary materials from the 
funds of the church, and he had neglected to do this, the plaintiff 
recovered from liis predecessor only the ex pence of workmanship, 
the court being of opinion that the materials ought to be furnished 
him by the church. Radcliff' v. Do^hjy 2 T. Kep. 630. 

(5) There is no lapse to the bishop in the case of a canonry : it was 
therefore doubted whether if the dean and chapter refuse to appoint 
a canon residentiary in proper time, the bishop by virtue of his 
general visitatorial power may appoint pro icmporcy till such election 
he had. Bishop of Chester v, Hanuard and another^ 1 T. Rep, 650. 
The bishop in such case is not bound to apply to this court for a 
mandamus to fill up the vacant prebend, but if he does, it will bo 
granted. Id. A rule for a mandamus against a bishop will be dis- 
charged with costs, if made without good foundation. 1 T. Rep. 405., 
and was so discharged in The King v. Bishop Qj^rd, 7 Bast, 
606, 7. Again recognised, 15 Easty 159. Whether a bishoj), as 
visitor, has jurisdiction in matters of property in his cathedral (as 
the intermediate profits of a vacant prebend divided among the other 
prebendaries during the vacancy); or whether they can be deter- 
mined otherwise than by course of law, is a great question ; hut if 
executors and administrators of deceased prebendaries intervene, 
he certainly has no jurisdiction. 2'hc King v. Bishop of DurhnAy 
1 Burr. Rep. 56*1. 

VOL, 11. H 
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bishop ; and if they do, such innovations are declared void by 
the canon law. Gibs. 174. 

4. In the Saxon times, there was no delegation of the bishop’s 
jurisdiction to the several officers of the bishop’s courts; for the 
bishops did sit in person in the coiuity courts, and there heard 
ecclesiastical causes. 1 Still. EccL Cases, 242. 

But now the exercise of the bishop’s power is sometimes re- 
strained by ancient compositions ; as is seen in the two ancient 
ecclesiastical bodies of St. Paul’s and Litchfield. And where 
the compositions are extant, both parties are equally bound to 
observe the conditions and limitations thereof. By the remiss- 
ness and absence of the bishops of Litchfield from their see, in 
going to Chester, and then to Coventry, the deans had great 
power lodged in them, as to ecclesiastical jurisdiction there ; and 
after long contests, the matter came to a composition in the 
year 1428; by which the bishops were to visit them but once 
in seven years, and the chapter had Jurisdiction over their own 
peculiars. So in the church of Sarum, the dean hath very 
large jurisdiction ; which makes it probable to have been very 
ancient ; but upon contest it was settled by composition between 
the bishop, dean, and chapter in the year 1391. And where 
there are no compositions, it depends upon custom, which limits 
the exercise, although it cannot deprive the bishop of his dio- 
cesan right. 1 Still, EccL Cas, 241, 242. 

And besides that authority which deans and chapters have 
within their own bodies, they have sometimes an ecclesiastical 
jurisdiction in several neighbouring parishes, and deanries ; and 
this ecclesiastical jurisdiction is executed by their officials. And 
they have also temporal jurisdiction in several manors belonging 
to them, as well as bishops, where their stewards keep courts. 
Johns. 56. Wood, 6. 1. c, 3. 

5. A statute made by a dean and chapter to bind their succes- 
sors, and not th*5mselvcs, is void, and so declared by the canon 
law ; forasmuch as it'is not ecjuitabic that a man should lay that 
burden upon another, which ho will not bear himself. (6) 


(6) A statute made in 1663 by the bishop, with the consent of 
the chapter of Exu r, conferring ou every canon residentiary, who 
should cease to be such, promotion to a higher degree and dignity 
in the church of England, (unless it be by vmmtary resignation^ &c«) 
the right of reserving to his own use the whole profits and advan- 
tages of the canonry for the following year, supposing such a statute 
to be valid, is at all events contrary to the policy of the ecclesiastical 
establishment ; and to be construed strictly, therefore, when the de- 
fendant, who was dean and canon of that chapter, resigned the 
same in order to obtain promotion to another deaury, to which he 
was shortly afterw^ards promoted : held that he was not within the 
statute, not having ceased to be a member of the former church by 
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6. It seemetli that at the common law, by the gift ov grant of 
lands to the dean and chapter, as a corpon^on aggregate, the ' 
inheritance or fee simple may pass to them without the word 
successors; because, in construction of law, such body poIitidE»is 

said never to die. God. 58. (7) 

7. The dean and chapter of common right are guardians of How far 
the spiritualties of the bishoprick during the vacation, although guardians 
the archbishop now usually hath that right by prescription ot of the spi' 
composition : but when the archbishoprick js vacant, the dean rituaitios. 
and chapter of the archiepiscopal see are guaixliana of th# 
spiritualties throughout the province. God. 55. 

8. Dr. Watson says, if a corporation dt> present their head, iVesciu- 
as if the dean and chapter do present the dean to a benefice, it 

IS void ; but ir they present one ot their prebendaries, it is good, body to a 
Wats. C. 20. benefice. 

9. The surrender of the lands and jtossessions of a dean and Wlictiicr 
chapter, doth not dissolve the corporation. This was declared oyiiieVr 
in the case of the dean and chapter of Norwichy who having lands doth 
conveyed their lands to king Edward the Sixth, and being in- dissolve the 
corporated anew, and their lands regranted, made a lease by corporation, 
their old name ; and if was adjudged to be a good lease, because, 
notwithstanding the said conveyance of the lands, the old corpor- [ 95 ] 
ation of king Henry the Eighth remained* The reason of which 

was, that the two principal ends, for which deans and chapters 
were instituted (the first to advise the bishop in spiritualties, the 
second to restrain him in temporalties) might well be answ^ered 
by them, though they had no temporal possessions. Gfhs. 173, 4 . 

H Co. 73. 

In like manner, if the corps of a prebend is a manor, and no 
more, if the manor is recovered from him by title paramount, 
notwithstanding such recovery the person remains a prebendary 
of the church, because be hath a stall in the choir, and a voice in 
the chapter. 3 Co. 75. 

10. There liave been many disputes concerning the deans and 

chapters of the new foundation ; which although agitated some- ^ 

— foiindatioii. 

promotion to the latter, but having ceased to be so before his pro- 
motion ; besides his resignation having been voluntary, was ex- 
pressly excluded by the terms of the exception ; and a promotion 
from one deanry to another seems no promotion to a liigher degree. 

The admission of plaindiF as canon into •plenum jusy thougli not made 
till a year after his first admission, related back to the time wdicn 
his title to the profits accrued, so as to enable him to maintain an 
action for them. Garnett v. Gordon^ 1 M. Sf S. Hep. 205. 

(7) A gift or alienation to the chapter, the deanry being void, 
is not good. Aj/re v. Ormey Moorcy 52. For it is no perfect cor- 
poration without the dean, as it is without the chapter. Lyn v. 

Wyuy Sh' O. Brid^. Hep. 148 . 
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times in the courts at Westminster, <lo not appear as yet to have 
received a full and'^ final determination, particularly with regard 
to (he validity of their local statutes; and then (supposing their 
va!idity]f,‘tfith regard also to the construction of those statutes 
themselves in divers instances. 

In. order to obtain a distinct knowledge whereofi it will he ne- 
cessary to investigate the history of this matter, tliroughout the 
following ])eriods of time ; namely, from the first erection of the 
said deanries and cliaptei’s, in pursuance t>f the act of the 
51//- 8- to the first year of the reign ofcjueeii Mary; from the 
first year of queen Mary, to the first year of queen Elizabeth : 
from the first year of'queen Elizabeth to the sixth year of queen 
Aniic, and from the sixth year of (jiieen Anne to the present 
time. 

, (1) IV ^1 jiower of foundation and erection is 

given to the king as fbll(5\veth : Forasmuch as it is not unknown, 
the slothful and ungodly life which hath been used among ail 
those sorts which have borne the name oi* religious folk, and to 
the intent that from henceforth many of them might be turned 
to better use, as hereaftej* shall follow, whereby God^s word 
might be the better set forth, children brought up in learning, 
clerks nourished in the universities, old servants decayed to 
have livings, alms’ honses of poor folk to be sustained in, rea- 
ders of Greek, I-I(‘brcw, and Latin to have good sti))end, daily 
aims to be mniistred, mending of highways, exhibition for 
ministers of the cliurcli ; it is thought therelbro unto the king’s 
highness most expedient and necessary, that more bislu)j)ucks, 
collegial and catliodral churches shall be established instead of 
these aforesaid religious houses, within the foundation whereof 
these other titles before rehearsed shall bo established; it is 
f or 1 enacted, that the king shall liave })ower to declare and 

L ^ J nominate by his letters patents, or other writings to be made 
under his great '-eal, such number of bishops, such number of 
cities (secs tor bishops), cathedral churches and dioceses, by metes 
and bounds, for exercise and ministration of their episcopal 
offices ami administration, as shall appertain; and to endow them 
with such possessions after such manner, form, and condition, as 
to him shall be thought necessary and convenient; and also 
shall have power to make and devise translations, ordinances, 
rules, and statutes, couceriiing tliem all and every of them, and 
further totio every other thing which he shall think requisite for 
the good perfection and accomplishment of his said most godiv 
and gracious purposes touching the j)remises, or any otheV 
charitable or godly deeds to be dcviseil by him concerning the 
same; and that all such translations, nominations of bishops, 
cities, sees, and limitations of ilioccses for bishops, erections, 
establishments, foundalions, ordinances, statutes, rules, and all 
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uther things which shall l»e devised and expressed by hia sunih-v 
and several letters patent, or other writing»j|mder hi^ great seal, 
touching the premises, or any of them, or any,«iJ*cuin&J|an^ or 
ilependeiicies thereof^ necessary an«l requisite fin* tl^e perfec^n 
of the premises, shall be as efleccual to all intents- and purposes^ 
as if done by tlie authority of parliament. : ^ 

In pursuance of this })ower, the king did erect the several sees,^ 
deanries, and churches before mentioned; and in the charters ot 
their foundation, witli respect to the matters before us, did 
ordain as Iblloweth : omnibus ad r/uos^ 4'^. mluiem. Cutfft 

Nuprr renobinm quoddam sru domns refiidarium caftomcoi^itHy qaody 
fUtm exiitity prioruiusy sou domus canonicovuni regulariiiw bcatcc 
MarifV vh'^inis Carliolrnsis vtdgo ix)cubatury alque omnia et 
i>itv^ula rjns mnneruty dominiay mnmaguty terraSy Icncmcniay hare- 
ditamentay doiationes et possessioncs ccrlis de causis speciahhits et 
nrgentibus per Ijancelolnm ijmus nnper eenobii sixw domus canoni- 
i'orum regidarium priorem et ejusdem loci convcnlumy nobis et 
h fired i bus nostris imprrpcfunm jam dataj'twrunt ct concessuy pront 
per ipsonim prioris et conventm carlam sigillr sno communi stvr 
conx)en(ns sigillaiamy et in cancellaria nostra irrotululam manifestc 

liquet : S’os quahdam ccclesiam eafhcdralemy de uno 

deeano presbqt croy el qualuor prcsbnteris prcvbendariis ibideniy 
fimni potent i Deo nmnino el imperpefuum seivilnris creariy eii^iy 
fundari et sfabiliri decrevimus ; ct enndem ccclesiam cat/icdralcrny 
de uno deeano pi esbifteroy et quatiun' prebendariis prcsbptcnsy emit 
aliis niinistiis ad dhinnm cultum neccssariiSy tenore prascnliumy 

realilcr et ad pUninn ercamuSy erigimnSy 4'^^ I' olumiis eliam et 

ordinamuSy quod prccdicti deeanus et quatuor prebendariiy ^ sc 
gcTcnl, i xhibebunt, et occiipabiinl, jiixta ct wsecmidum ordina- I 
tiones, regulas, et slatiita eis per uos in quadain. Indkntura 
ill })osteriiin lieiula, specificanda, ct dcclarandfi. quod 

prafali dccanm ct prebendarii ccclcsia calked ralts prcvdicta: ct 
successores sui sinty ct imperpetunm eiiinty capilulum episcopatus 
Carliolensisy sitqnc idem cnpiinliim lloberto mine Carliolcnsi 
episcopoy ct successeribm suis episcopis CarUoUmsihm 
Jut nr is tcmporihiis avnexiiMy incorporaiuniy et umtunu Tolu- 

mus ctianiy et per jn'fvsentes concedimnsy prajato deeano et capiiido 
flicltc eceJesia cathedralis sanctee ct indixndufC rrinitatis iMrlicilen- 
sisy et meccssoi'ibus siiisy quod deeanus eedesite cathedralis illius 
j)ro tempore cxistens, omiies et singiilos ejusdem ecclesim cathe- 
dralis iiiferiores officiarios ct ministros, ac alias pnedictae ecclesiae 
cathedralis sancta? et individuae Trinitatis Carliolensis quascun- 
<|nc ])crsonas, prout casus sen causa exiget, faciet, constituet, 

admittet, et acceptabit, de tempore in tern pus irnperpetuum ; ct 

cos et eoriiin (juemlibet sic admissos, vel adniissinn, ob causam 
legitiinam, eorrigire, ile})oiiere, et ctiain ab eadem ecclesia 
ealhcdrali aniovere et expellerc* possit et valeat. Salvis nobiSy^ 
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haredibus et successoribiis yiostris, tiiulo^ jure, et auctoritafe, 
decanum, prebendario^^ et omnez yauperes, ex liberalitate nostra 
ibidem viventes, dc tempoi'e in tempus fuminandi, assigfiandi et 
prafieiendi, qiuilitcrcunque et quotiescunqtic ecclesia cathedralis 
preedicta decano^ prehcndarits vet pauperibus prcedictis, x>cl 

eorum aliquo, per mortem, vel alito* vacare contigei'it. Teste 

rege, S^c. 

Note, all the other foundation charters are of the like form ; 
but that of Carlisle in particular is here recited, because upon this 
’charter did arise the contests which occasioned the act of the 
6 Ann. (hereafter following) to be made. 

In the mean time, what is to be observed at present is, that by 
the above-recited act of the 31 H. 8. the ordinances, rules, and 
statutes to be given by the king to the new foundations, were to 
bo under the great seal ; and by the above-recited charter of 
foundation, they were also to be specified in a certain indenture 
by the king then after to be made. 

Now the king did, by his commissioners appointed for that 
purpose, institute ordinances, rules, and statutes, ft>r the said 
new foundations ; which were delivered to them signed by the 
said commissioners, but not under the great seal, nor indented. 
And it is recited in the commission, afterwards issued by king 
Philip and queen Mary for revising the said statutes, that they 
W'cre only* given to the several churches by way of trial or pro- 
" 98 ] bation, as being intended afterwards to be perfected and delivered 
in form, under the great seal and indented, if the same had not 
been prevented by the king^s death. 

And there seemeth to be some foundation for this surmise; 
for the statutes do not conclude in the usual form of letters 
patents under the great seal, but end with the subscription of the 
commissioners ; and in fact, some of the statutes were not given 
tmtil a little before the king’s death ; as particularly the statutes 
of the church of Carlisle, which bear date the sixth day of June 
in the thirty-seventh year of his reign, when the king was very 
infirm, and ho died in the January following. 

(2) Hut, whatever might be the cause, upon this foundation 
only did these statutes subsist, at the end of the reign of king 
Henry the Eighth, and during the reign of king Edward the 
Sixth. 

In the beginning of the next reign, by the act of the 1 Mar. 
sess. 3. c. 9- it is enacted as fblloweth : Whereas the late noble 
prince of famous memory, king Henry the Eighth, father unto our 
most gracious sovereign lady the queen, amongst other his godly 
acts and doings, did erect, make, and establish, divers and sundiy 
churches, as well cathedral as collegiate, and endowed every of 
the same with divers manors, hinds, tenements, and possessions, 
for the maintenance of the deans, prebendaries, and ministers 
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within the same, and (or other charitable acts to be done by the 
same deans, prebendaries, and ministers ; and also did incorpor- 
ate the same deans, prebendaries, and ministers, and made them 
bodies politic in perpetual succession, according to the laws of 
tliis realm of England ; and whereas also the said late king, for 
the better maintenance and preservation of tlie said churches in 
a godly unity and good order and governance, granted unto the 
several corporations and bodies corporate of every of the said 
churches, that tliey should be ruled and governed for ever ac- 
cording to certain ordinances, rules, and statutes to be specified 
in certiiin indentures then after to be made by his highness, and 
lo be delivered and declared to every of the bodies corporate of 
the said churches, as by the several erections and foundations of 
the said churches more plainly it doth and may appear: since 
which said erections and foundations, the said lute king did cause 
to be delivered to every of the said churches, by certain commis- 
sioners by his highness appointed, divfers and sundry statutes and 
orditiances, made and declared by the same commissioners, for 
the order, rule, and governance of the said several churches, and 
of the deans, prebeiularies, and ministers of the same; which said 
statutes and ordinances werc^made by the said commissioners, and 
delivered to every of the said corporations of the said several 
churches in writing, but not indented according to the form of 
the said foundations and erections ; by reason whei^eof the said 
churches and uic several deans, prebendaries, and ministers of the [ ] 

same, have no statutes or ordinances of any force or authority, 
whereby they shall be ruled and governed, and therefore remain 
as yet not fully established in such sort, as the godly intent of the 
said late king was ; to the great imperfection of the churches, 
and the liindraiice of Clod’s service, and good order and goverii- 
ineiit to be had and continued amongst the ministers of the same ; 
and foriismuch as the authority of making the said statutes, ordi- 
nances, and orders was reserved only to the said king, and no 
mention made of any like authority to be reserved unto his heirs 
and successors, the same orders and statutes cannot now be made 
iiiul provided without authority of parliament. — It is therefore 
enacted, that the queen shall, during her natural life, have 
power to make and prescribe to every of the said chiyrchcs, and 
tile deans, [)rebendarics, and ministers of the same, and to their 
successors, such statutes, ordinances, and orders, for the good 
government, rule, and ovder of every of the same cliurches, deans, 
prebendaries, and ministers of the same, and of the lands, 
manors, tenements, and possessions of every of the same 
churches, as shall seem good to her highness, the same statutes 
and ordinances to be made by Iier highness in writing, sealed 
with the great seal of England, and to be delivered to the deans, 
prelx ndaries, and ministers of every of the said churches for the 

ji i- 
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time l>eifig; and also shall have power by writing, sealed with 
the ^eat fteal 'of England, to alter, transpose, change, augment, 
or diminish the said orders, statutes, and ordinances of every of 
the said churches, as to her shall seem good; and also shall have 
power to establish statutes, ordinances, and foundations, for the 
godd order and government of such grammar schools, as have 
been erected, founded, or established by king Henry the Eighth, 
or king Edward the Sixth, and of the masters and scholars of 
the said schools, and to alter and transpose such other statutes 
and ordinances there made heretofore, from time to time, as to 
her shall seem most convenient. 

In pursuance of this act, king Philip and (|iiecii Mary issued 
their commission to the effect following : Philippus rt Maria, 
reverendis in Christ! imtribus^ salutem* Cum illustrissimus 
•princeps et pafet' fioster Henricus octarm coUe^imi sive ecclesiam 
cathedralem Christi et heettee Mariie vh'ginis Huneliiiensis erescit 
et instituit^ ac candcni ad ministrorwn ejus sustcnlationem j^nedlh 
aliisque proveyititms Tininificc dotavit ; ncc potnit^ rx hue vita 
di$cedc7iSy eandem legilms ac statutis conricnientihm magnoque 
sigillo sun Anglim signatis^ frmitei- stahilirc : ideirco nos ct 
institutione ac voluntate patris nostril et devreio senatus nostri 
[ 100 3 {quern pmiiamentum vocamtis) authofitateni habetdes impeifcrta 
absoloendi^ et operi ah eodem inchonto fastigium imponendiy X)obis 
pntestatem J'acimus statuta ad eandem ecclesiam cathjjib'alein Dunel- 
mensem preclarc regendanu et ministris ejusdem pro tempore 
experi€7ida ct exercenda ante aliquot annos patris fiosfri nomine 
Iradita, j}erx)idcndiy examinandiy mutandiy ct pro arhili io coiri- 
gcudiy approhaiuHy si opus fuerit addendiy et (si quid 

ambigui aid obscuri in cisdein invcTiiatur) cxplanandi atquc 
expediendiy ct tandem y in earn foi'mam I'edigendiy qiur ad illms 
ecclesiee cathcdralis Duneimensis ministrorumque ejus I'ccUim ct 
quiet am vioderationeniy et ad virtulis et pictatis nssiduum vxerciliwny 
vcsti'tc jmideniifv naxime neccssaria xndehitur. 

By virtue of v/hich commission, the present statutes of the 
church of Durham were drawn up and signed ; after whicli 
Philip and Mary annexed to them this form of confirmation : 
Statuta pratdicia in Iuk mlumine conJtentay nostra Jacimm ; eisque 
robttr et aiithoritatcm 7wstramy tpum cx dea-eto parliameiili anno 
primo regni nostri edito habemusy impertimur ; et magni ■ sigUli 
7iostri arpemione cotifirmamm ; ac jn'O verts ct indztbitatis eosUsiw 
cathedralis Christ! et Marim vhginis Duneimensis statutis habe^i 
xjolwnusy 8fc. Which statutes are the same with the Ibrn^ei* 
statutes of king Henry the Eighth ; save only that the oath ^of 
the king's supremacy is left out; so that what the queen intended 
seems only to have been, to undo what hath been done against 
fbe papal supremacy. 

-\oie, in the said act of queen Mary it if. only recited, that 
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king Henry the Eighth’s statutes were not inflented (/)> but in 
this commission it is elsp B{>ecified» that they...wereii^t.mHier the 
great seal, ^ * 

And it is observable, in order still the more to iiivalid^e the 
said statutes 'of king Henry the Eigtith, that the very^ict of St 
//. 8. c, 9, which is the foundation of the whole, was after this 
statute of the I Mar. expressly and by name repealed, by the. 
act of 1 & 2 P. <§• M. c. 8. s, 1 8. only with a {iroviso -at § 26, 
that the foundations nevertheless should continue. But as to 
the ordinances, rules, and statutes by which tliey should be 
governed, this entirely then rested upon the power given to the 
(|ucen by the aforesaid act of the 1 Mtn\mscss, 3. e.9. But it 
<loth not appear that she gave statutes to any but the church of 
Durham aforesaid. lu the last year of her reign, we find this 
tlircctioii given by cardinal Pole, archbislio}), at the opening ol’ 
the convocation, Deinde voluit reverendisshmis statuta ccclesiamm 
mrciter 'erect anim ant mutatarum a re*gvlarilnis ad sectdarcs^ ex^ r ^Qj ] 
pemli per episcopos Lincolnienseni, Cicestriensein, ^c. et quee 
iomUieranda sunt^ rej'erri rcvcrcmVmtmo quam primtwi cmnmode 
pnterunt. But the queen died, and nothing liirthcr was done. 

(3) Upon queen Flizabefh’s accession, the like power was 
given to her during her natural life, by the act of 1 Eliz. c, 22. 

(which act was not printed until the year 1707, when the dis- 
putes happened that caused tlie act of 6 An, c. 21. to be made.) 

By which act of 1 Eliz, c, 22. it is enacted as follow'cth : Foras- 
much as certain cathedral and collegiate churches, and other 
ecclesiastical corporations, and some schools have been ercctetl, 
ibunded, or ordaino<l by king Henry the Eighth, king Edward 
the Sixth, r|ueen Mary, anti by Uie late cardinal l\de, not 
Mining as yet established such good orders, rules, and coustl- 
tutions, as should be meet aiul convenient for the good order, 
safety, and continuance of the same: it is enacted, that the 
queen, during her life, shall have power to make and prescribe 
to every of the said churches, incorporations, and schools, anil to 
all and every the officers, ministers, and scholars therein, and to 
their successors for ever, such statutes, ordinances, and orders, 
as well for the good use and governance of themselves being 
officers, ministers, or scholars, and for the order of thejr service, 
ministry, functions, and duties, as also for their houses, lands, 
tenements, revenues, and hereditaments, with the appurtenances ; 
and to alter or change, augment or diminish the same, from 
time" to time as to her shall seem expedient : and the smd 
churches, incorporations, and schools, and every person therein, 
for which the queen shall make any statutes, ordinances, or 
orders, or alter, change, diminish, or augment the same, ami set 
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forth the same under the great seal of Kngland, shall keep and 
observe all the same statutes, orders, fwnier 

rules, laws, or constitutions in any wise notwithstanding; and 
the same so made, ordained, and set forth under the great seal, 
shall be and remain good and effectual to all intents and 
purposes. 

Pursuant to the power vested in the queen by this act, there 
seems to have been some sort of confirmation 'presently made of 
the statutes of king Henry the Eighth, for a rule to the several 
churches, until they could be reviewed and reformed ; for so it 
plainly was in the church of Peterborough, as appears by 
bishop ScamblePs letter to the cpieen concerning those statutes : 
“ Alter this house was erected (says he), there came to the 
same certain statutes for the government thereof, under his 
majesty’s name, and so have continued, not without regard ; the 
rather through a confirniation made of them by your majesty’s 
visitors, appointed for that place and countries adjacent, in the 
first year of your most happy reign.” , 

Afterwards, special power for that end having been inserted 
ill tlie body of the ecclesiastical commission, new statutes were 
prepared by the archbishop and ‘ others, and finished in the 
month of July, 1572; and the several bodies were ready for the 
royal confirmation ; but this (for what reason, or by what acci- 
dent, appears not) was never obtained. 

lliree years after that, the like power was inserted in the 
ecclesiastical commission granted to archbishop Grindal and 
others ; which was thus : Whereas there were divers cathedral 
and collegiate churches, grammar scliools, and other ecclesiasti- 
cal corporations, erected, founded, or ordained by king Henry 
. the Eighth, king Edward the Sixth, queen Mary, and the Igte 
lord cardinal Pole, the ordinances, rules, and statutes whereof 
be either none at all, or altogether imperfect; or, being made at 
such a time as the crown of this realm w as subject to the foreign 
usurped authority of the see of Home, they be in some points 
contrary, diverse, and re|)ugnant to the dignity and prerogative 
of our crown, the laws of this our realm, and the present state 
of religion within the same ; w’e therefore do give full power and 
autliority^to you, U. cause and ordain in our name, all and sin- 
gular the ordinances, rules, and statutes of all and every the 
said cathedral and collegiate churches, grammar schools, and 
other ecclesiastical corporations, together with their severjal 
letters patents and other writings touching and in any thing 
concerning their several erections and foundations, to be brought 
and exhibited before you ; willing and commanding you, upon 
the exhibiting, and upon diligent and deliberate view, searcli, 
and examination of the said statute, rules, and ordinances, Ictiers 
patents, and writings, not only to make speedy anil undeiayed 
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certificates of the enormities, disorders, defects, surplusage, or 
wants, of all and singfilar the statutes, rules, and ordinances, 
but also with the same, to advertise us of such good orders and 
statutes as you shall think meet and convenient to lie by us made 
and set forth, for the better order and rule of the said several 
churches, erections, and foundations, and the possessions aiul 
revenues of the same ; and as may best tend to the honour of 
Almighty God, the increase of virtue and unity ifl the said places, 
and the public w^eal and tranquillity of this our realm ; to the 
intent we may thereupon further proceed, to the altering, mak- [ 103 ] 
itig, and establishing of the same and other statutes, rules, and 
ordinances, according to an act of parliament thereof made in 
the first year of our reign.” 

13ut !H>thing appears to have been done in pursuance of those 
powers : although the inconvenieiicies and mischiefs of wanting 
a certain rule appear evidently by the tenor of the afbresaicl 
letter, which was written to the queen by bishop Scambler. 

4^10 bishop, after a complaint of non-residence and want of dis- 
cipline, with his own fruitless endeavours to reform what was 
amiss, adds, ‘‘ One chief and sole cause, in a manner, of all tliis 
matter, besides the per verse^l less of meifs natures, being the im- 
ccrtiiinty of the authority of the statutes of’ the said church ; the 
IVoward and disobedient pretending for their defence, that the 
same were and are of no force, and that they stand at liberty to 
do or not to do the premises at their pleasure ; because they are 
not extant under the great seal and indentecir Whereupon his 
prayer to the queen is, “ Let not then, I most iiunibly beseech 
you, the matter of government of these houses (for they, all that 
are of your father’s foundation, be in like uncertainty of the 
authority of their statutes, and especially this church where I 
arn) stand any longer doubtful ; but let it be by your most sa- 
cred majesty decided and determined, under what rules and 
orders they shall live.” 

But nothing further was done in that queen’s reign. Wlie- 
ther it was, that slie did not like the power by which she acted 
(for she was alwa 3 ^s averse from the parliament’s interfering in 
ecclesiastical affairs, and tliat might be one reason perhaps why 
the act was not then printed) ; or whether she had a mind (as 
appears in divers other instances) to retain the church at that 
time in a state of dependence upon the crown ; or whatever else 
might be the cause, so it was, that duriflrg her long and jictive 
reign nothing was effected to render these foundations more 
established and secure. 

However, thus much is certain, that notwithstanding the re- 
cital ill the act of the 1 Mar. ubovementioned, that such ordi- 
nances, rules, and orders could not he made •mdlhmt authority of’ 
parliament; the f>rinces of this realm in those days did not 
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think themselves under that restraint; and accordingly king 
Charles the First, and king Charles the Second, of their own 
royal authority, did give statutes to several of those churches 
without any parliamentary sanction to support them. 

[ i 0 If J But still the doubt remained, for the reasons abovementioned, 
how liir any of these statutes were in force. 

(4) And particularly, about the year 1706, Dr. Atterbury 
then dean of Carlisle, resting solely upon the foundation charter, 
which (as bclbre expressed) gives unto the dean a power of ap- 
pointing, ordering, and removing all and every the interior 
officers aud ministers of the clinrch, and other iiet'sons ^vchaUof’vrt 
of the said cliurc]i, efctended this clause so far, as to take upon 
liimsclf the sole appointment, ordering, and removing of all 
persons whatsoever any way concerned in the goveriiniciit and 
revenue of the said church; rejecting at the same time the au- 
thority of the local statutes, which limit that general power, and 
expressly define what officers and ministers only in the said 
charter arc intended. 

About the same time, Dr. Todd, one of the prebendaries ol 
t lie said church, strenuously oj)}>osed the visitation ofthecha}i- 
ter b}' Dr, Nicholson then bishop; fnsisiing, that the statutes of 
king ITenry the Eighth, by which only the bishop is ajijiointed 
local visitor, were of no force ; and consequently, that this being 
a ro 5 ^al foundation, the power of visitation was in the crown. 
Upon which Dr. Todd was excomimuiicatcil by the bishop ; and 
the proceedings were removed into the court of King’s Bench. 
In the mean time this dispute involving in it most of iluc 
churches of the new foundation, not only upon the aforesaid ac- 
count of the uncertain authority of their respective local statutes, 
but also in regard that the originals of the said statutes in some 
places were perisheil by length of time, or lost or destroyed in 
the great rebellion ; therefore that this matter might finally be 
at rest, the act of the (> Ann. c. 21. was made; by which it was 
thus enacted : Whereas several doubts and questions have 
arisen, and may hereafter arise, in relation to the validity and 
force of the statutes of clivers cathedral and collegiate churches, 
foimdcdPby king Henry the Eighth; which doubts and ((uestions 
have been occasioned, pa<*ly by a temporary of parliament 
made in tlie first }'^ear of the reign of cjucen Mary in relation to 
the said statutes, and in order to defeat the true and pious ends 
and designs of the said foundations, and partly by reason of the 
known loss of many records and evidences during the late re- 
bellion in this kingdom ; and whereas the said doubts and dis- 
putes may in time not only turn to the great disquiet and 
prejudice of the said foundations, but may prove a manifest 
obstruction to the peace, order, good goveniiiienl, and dis- 
cipline of the church, unless some speedy and efleeUial remedy 
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be provided ; it is therefore enacted, that in alj cathedral and 
collegiate churches, folded by the said king Henry the Eighth, 
such statutes as have been usually received and practised in the 
government of the same respectively, since the late happy re- 
storation of king Charles tlie Second, and to the observance 
whereof the deans and prebendaries, and other members of tlic 
said cimrehes, from the said time have used to be sworn at their 
instalments or admissions, shall be, and shall be taken and ad- 
judged to be good and valid in law, and shall be, and be taken 
and adjudged to be the statutes of the said churches respectively; 
nevertheless, so far forth only, as the same or any of them are 
in no manner repugnant to, or inconsistentwith, the constitution 
of the church of England as the same is now by law established, 
or the laws of the land : provided, that it shall be lawful for 
her majesty, during her life, from time to time to alter, amend, 
correct, revoke, diiiunish, or enlarge the said statutes, or any of 
them ; and to make new statutes and ordinances for the said 
<*athcdral and collegiate churches, and for resuming or settling 
the local visitation of them, or any of them ; in such manner, 
ji'om time to time, as to her majesty shall seem meet. 

By this act the former disputes were at an end ; the local 
statutes being hereby generally established and confirmed. Tint 
hereupon divers questions have arisen: as, first of all, Under 
what restrictions this act is to be understood ; or, what those* 
statutes are which are hereby confirmed, and what statutes arc^ 
not hereby confirmed ? Anil the restrictions are three : 1. Such 
statutes only arc confirmed, as were usually received and prac- 
tised in the respective churches, from the lime of the restoration 
to tlie time of making tlie act. 2. And such only, to the ob- 
servance wliereol’ the deans and prebendaries and other members 
of the said churches from the said time had useil to be sworn 
at their instalments or admissions. And, 3. So far forth only, 
as the same statutes or .any of them are in no manner repugnant 
u), or inconsistent with, the constitution of the church of England, 
or the laws of the land. 

Now one great doubt hath been. Whether by the words [such 
statutes] in the first restriction, are meant bodies of statutes 
generally received and practised since the restoration; or only, 
pa7'iicular statutes within such bodies, as had been received. In 
tlie Ibrmer case, if tlie whole bodies of statutes are intended, then 
the several particulars therein are confirmed, although perhaps 
some of those particulars had imt been practised since the re- 
storation ; provided such particulars are not contrary to the 
constitution of the church or law's of the realm. ^ In the latter [ 106 ] 
case, if particular statutes arc only intended, then to know whe- 
ther any such particular statute is in force, it will be necessary 
to be informed whether it was generally received and practised 
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(luring the aiorc-said time. I'he former opinion seemeth gene- 
rally to prevail. An instance will render this plain. The char- 
ters of foundation do recjuire, that the deaiiries shall be dona- 
tive, and conferred by the king’s letters patent: but the local 
statutes (for it is to be observed, that the statutes of the several 
churches are in many respects the same) do require that the 
dean shall be presented by the crown, and instituted by the 
bishop ; and the particular statute which enjoins this, had not in 
several of the churches been usually practised since the restor- 
ation. And particularly with regard to the church of Gloucester, 
in the year 1720, the case was stated by the crown to the then 
attorney and solicitor* general, who delivered their opinion ac- 
cording to the following w’eighty and very judicious report: 

Gentlemen, Whitehall^ 2S(l May, 1 720. 

The deanry of Gloucester being become vacant, the bishop ol' 
that see apprehends, that "by an act of parliament in the sixth 
year of the late queen Anne, a new sanction is given to the 
body of statutes of that cathedral ; and that those statutes re- 
quire, that, contrary to the practice of above a hundred years, 
the dean thereof ouglit to come in by presenUition, and receive 
institution from him, 1 herewith send you several copies of re- 
cords and other papers ; whicli will more fully apprize you of 
this matter. And I am to signify to you his majesty’s pleasure, 
that you consider of it, and report your opinion, whether the 
ancient method should take place or a new one be introduced ; 
and that if you think the practice ought to be altered, you do 
in that case prepare, a form of such an instrument as you shall 
think proper to pass under the great seal for that purpose. 

I am, &c. 

To his majesty^ s attorney Stanhove. 

and solicitot' generaL 

To their ej: 'ellehcics the lords justices. 

May it please your excellencies ; 

In humble obedience to his majesty’s commands, signified to 
[ 107 ] us by letter from the rig! t honourable the earl Stanhope, &c. 

whereby .ve are informed, that the deanry, &c. (as above) 

We have considered of the matters thereby to us referred, and 
do most humVjly certify your excellencies, That the deanry of 
Gloucester was erected by letters patents hearing date 7th Sept. 
23 H. 8. whereby the king appoints the first dean and preben- 
daries, and in ordering the precedence of the dean, directs, 
quod ipse dccanus, et quilibet ejus succcssorum, per iws 7 iominandi, 
shall be next in dignity to the bishop. Then the charter aji- 
points, that the dean and prebendaries shall be a body corporate, 
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and have perpetual succession ; et se ger€7if^ exhii^ebunt^ et occu» 
pahunty secundum ordinationes regulas et sfatutay eis per nos hi 
quadam indentura impostei'um ^fiendoy spccificmida, et declaranda. 

The king further grants them divers privileges: after which 
follows a saving clause in these words : Salvisy nobis han'cdihus et 
s!uccess<mbus 7iostrisy titido jm'c et authofintate dccanos prcbendarios 
el omn€s pauperes ex liberalitate nostra ibidem viventis de tempoi'e 
in tempus nominandiy assig^iandiy et prceficiendiy qualiiercunque et 
quotiesamqne ecclcsia catkedralis prccdicta dc decano pi'erbeiidariis 
vel paupet'ibus preediciis vel cnruniy aliquo per mm tem tW alifer 
vacare contigei it per liferas nostras patenies de tempore in tempus 
ordi flare pieeficn e et preesentare. • 

These are all the clauses in the letters patents of foundation, 
which concern the manner in which future deans were to come 
in ; and we humbly apprehend, that if the (juestion had rested 
singly upon the charter, this deanry must have been taken to be 
donative in the crown : for though the word pnesentare is used 
in the last clause, yet we apprehend, that it is not to be under- 
stood of a i)roper presentation to the bishop^ because it is 
brought in only in a saving clause, and that sense seems incon- 
sistent with the other words Vith which it stands coupled, which 
import a complete appointment by the crown. 

The case standing thus upon the charter of foundation, we 
further humbly certify your excellencies, that as there is a clause 
ill the charter referring to future statutes to be given by the 
king, so it appears to us, that king Henry the Eighth, in the 
3(5th year of his reign, did give a body of statutes for the better 
rule and government of the cathedral church of Crloucester; 
which, however invalid in the original, have in general been 
esteemed and observed as tlie statutes of that church ever since. 

The second chapter of those statutes, intituled, “ Of the quali- 
fication of the dean,” of which an English translation only hath 
been laid before us, has these words: Whensoever the office of [ 108 ] 
dean shall hereafter become void, by death, resignation* depriv- 
ation or cession, or by any other mejtns ; we will that such per- 
son shall be dean, and be so accepted, and enjoy the office of 
dean in all respects, whom we or our successors shall nominate, 
elect, and prefer by our letters patents to be sealed .under the 
great seal of us or our successors, and shall think fit to present 
to the bishop of Gloucester; which said dean so nominated, 
elected, and presented, and having been instituted by the bishop, 
the canons for the time being shall accept and admit for dean 
of the cathedral church of Gloucester ; and the dean upon such 
bis admission, before he shall take upon him any ^vcrnnient in 
the church, or concern himself in any affairs thereunto belong- 
ing, shall take an oath in this form, viz, I, N. who am elected 
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and instituted dean of this cathedral church, do call God to 
‘‘ witness,” &c. 

The expressions in this statute are somewhat particular and 
uncommon ; but upon the whole, we apprehend, that in case the 
said statute had been regularly given, pursuant to the power 
reserved by the charter, it would have made a presentatiafi to the 
bishop necessary in this case, and the dean ought to have 
received institution from him. But it appears, that the body of 
statutes, of which this is one, was not given by indenture, which 
is the only form the charter prescribes ; and we find that by an 
act of parliament, made in the 1 Mar. the statutes given by king 
Henry the Eighth to, the cathedral churches founded by him are 
recited to be void, {k) 

For these reasons we arc humbly of opinion, that this statute 
was not valid in its original, had no operation to alter the charter, 
and consequently that the dean ought then to have come in by 
donation, notwithstanding the statutes. 

We farther humbly certify your excellencies, that several 
copies of instruments under the great seal, for constituting deans 
of Gloucester from time to time, have been transmitted to us ; 
which we have perused and hereto' annexed, and find none oi' 
them to be in the strict form of a presentation. 

The only precedent which looks that way, is that of dean 
Cooper in tiie 11 liliz. which is directed to the bishop of 
Gloucester, and has in it the vfovd prccsentamiis^ and requires the 
bishop to institute him. But it contains also an express grant 
of the deanry to Cooper ; and we beg leave to observe to your 
excellencies upon this precedent, that it seems framed in coii- 
f 109 ] forinity to the statute beforementioned, about the qualifica- 
tion of tlie dean, having pursued it in the very words and 
expressions. 

All the other precedents transmitted to us besides that of 
Cooper, as well before as since the restoration, we conceive to be 
mere grrfhts from the vrown. 

This was the state of the case at the time the statute 6 Ami. 
intituled, An act for avoiding doubts and questions tmeking the 
statutes of divers cathedral and collegiate churches^ was made. 
And the body of statute given by king Henry the Eiglith being 
(as hath, been already observed) originally void, and this deanry 
(as appears by the precedents) having passed by grant from time 
to time ; we apprehend the single question to be. Whether this 
act of parliament has given such a sanction to the statute about 
the qualification of the dean, as to alter the practice of granting 
which has Mtherto prevailed, and make a presentation to the 
bishop necessary ? 


(k) Vide Co. Lift. 229. a. 
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We beg leave to observe to your excellencies, that aS far as 
vfe can be infornried, this is the first question that haA arisen, 
upon this act ; atid that, upon consideration of the act,, it appears^ 
to be drawn in a loose and doubtfiil manner, and may admit of 
various constructions. 

The f^N'eamble takes notice, that several* doubts bad arisen, 
concerning 4fie validity of the statutes of divers cathedral and 
colie^ate churches, founded by king Henry the Eighth; which 
had wen occasioned partly by an act of the 1 Mar.^ and partly 
by reason' of the loss of records during the rebellion, which 
might prove an obstruction to the good government and dis- 
cipline of the church : and then it enacts, ‘tliat in all cathedral 
and collegiate churches founded by the said king Henry the 
Eighth, such statutes as have been usually received and prac- 
tised in the government of the same respectively since the resto- 
ration, and to the observance whereof .the deans and prebenda- 
ries and other members of the said churches from the said time 
have used to be sworn at their instalments or admissions, shall 
be and be taken and adjudged to be the statutes of the said 
churches respectively; nevertheless, so far forth only as the 
same or any of them are in no manner repugnant to or inconsistent 
with the constitution of the church of England as it is now by 
law established, or the laws of the land. 

The question arising upon this act, material to the point re- 
ferred to us, is whether by the words Sucfi statutes as have 

been usiialhj received and j^^'^ctised since the rcstoratio7i be 

intended, boflies of the statutes, particular statutes, within which [ HO 3 
bodies have been generally acted under, as occasion required ; 
or only, such particular iuclividiial statutes as have been actually 
put in practice ? for if this act only confirmed such particular 
statutes as have been actually practised ; then it is clear, that this 
statute about the qualification of the dean is not confirmed, nor 
has any greater jbree than it had originally ; there being no pre- 
tence of any practice under it since the restoration. But if the 
act has confirmed bodies of statutes, q^articular statutes witlun 
which bodies have been generally acted under ; then this statute 
wi\] be in consequence confirmed, notwithstanding it has not been 
in fact specially observed. • 

We apprehend this to be a question of great doubt and 
difficulty: but upon consideration of the several parts of the act, 
we are humbly of opinion, that bodies of statutes, particular 
statutes in which have been generally acted under, as occasion 
has required since the restoration, are thereby confirmed ; for 
these reasons : 

In the first })lace, the doubts and questions, which are recited 
in the preamble to have arisen, w’ere not concerning any particular 
individual statutes, but concerning the bodies of statutes giv^ by 

VOL. IT. I 
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king Henry tlie Eighth, whether they were given in a proper 
manner ; and the reason for which they were declared void by 
the act of 1 Mat\ went to the wliole body of statutes, and not to 
particular branches; and it seems rc^asonable, that the same 
expression sliould have the same signification in the enacting 
clause as in the preamble. 

Besides, the act does not only confirm such statutes as have 
been usually received and practised since the restoration, but 
makes a further description, inz* And to the ohaervance isdiereof 
the deans ayid jyrehcndarics from the said time have used to be 
sworn at their instalments : and it is well known, that tiie 
members of cathedral churches are never sworn to the 
observance of particular statutes, but of bodies of statutes in 
general. 

The restrictive clause at the end is likewise observable to this 
pur)iose ; Nevertheless^ so far forth onlif^ as the samc^ or any of 
them^ itt'C in no manner reim^inant to^ or inamsislcnt with^ the 
constilution of the church (fThufand as it is noxo by law es^abtished^ 
or the taxes of the land. Hereupon wo humbly conceive, that 
the legislators could not apprelicnd, that any particular statutes, 
inconsistent with the constilution of the church, or the laws of 
the land, had been usually received and practised wsince the 
11 j 2 restoration; but that restriction seems aimed at some parts of 
the bodies of those statutes, which might possibly relate to po})ish 
superstition, and therelbrc were not fit to be confirmed with the 
rest. 

Upon the whole, we are humbly of opinion, that the abore* 
mentioned statute about the qualification of the dean has 
received a confirmation by this act of parliament, as part of the 
body of statutes of this church; and consequently, that in the 
case of this particular deaiiry a presentation to the bishop, 
according to the terms of that statute, is now become necessary. 
And we have, in humble obedience to his maji^ty’s commands, 
prepared the form of an instrument (liereto annexed), which we 
humbly submit to y<Mr excellencies, as proper to pass the great 
seal for that purpose ; wherein we have also inserted a clause of 
grant, and exactly followed the precedent of dean Cooper, that 
seeming lo us to have i.een settled with great care in pursuance 
of this statute. All which, &c. 

R. Raymond. 

llJulij, 1720. P. Yourc. 

Again : supposing the whole bodies of statutes to be confirmed, 
so far as the same statutes or any of them are not contrajy lo 
the constitution of the church or laws of the land ; questions 
have arisen concerning the construction of those statutes ihein-^ 
selves* As particularly, how far the clause in those local 
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statutes, which gives power to the dean, or in his absence to the 
viccdean and chapter, to chuse the minor canons, lay clerks, and 
other officers therein particularly specified, shall be understood 
to qnalifv the general power given by the charter of foundation 
to the dean, to appoint all and every the inferior officers and 
ministers. 

Thus in the church of Bristol, in the year 1751, a dispute of 
this kind arising, the same was referred to the then bishops of 
London, St. David’s, and St. Asaph; whose •determination was 
as follows : — Whereas differences and disputes having arisen, 
belwcen tlie reverend Dr. Chaniberlaync, dean of the cathedral 
church of Bristol, and the chapter of the said church, touching 
the right of naming the precentor, minor canons, grammar 
schoolmaster, lay-clerks, or sinking-men, choristers, subsacrist, 
or sextou of tlic said church, 1 hey the said dean and chapter 
did, by an act of chapter, dated the lOiirof August, 1751, submit 
the said dispute to the arbitration and determination of the lords [ 112 ] 
bishops of London, 8t. David’s, and Norwich, in case he should 
be able to attend; if not, the lord bishop of St. Asaph: and 
whereas the lord bishop of Jjjorwich has, by reason of his con- 
stant attendance on the prince of Wales and prince Edward, 
declined the said arbitration, We the said bishops o(* London, 

St. David’s, and St. Asaph, have accepted and do hereby 
accept of the said refen*nce and arbitration, in virtue of the 
aforesaid act of chapter, and also of two subsequent acts of 
chapter, bearing date the 5()th of NovcMiiber, 1751, and the 2d 
of March, 1752, as by tlie saitl acts (relation being thereunto 
had) may more fully appear. And we tlie said arbitrators, 
having considered tlie case laid before us, by the dean of Bristol 
of llic one j)art, and the prebendaries on the other, and also 
the papers and documents delivered on each side, in support of 
their respective claims, particularly and especially the charter of 
foundation ol’ ILm, 8. bearing date June 4, in the 81*lh year of 
his reign, and also the body of statutes given by his commis- 
sioners to the said dean and chapter/ bearing date the 5lh of 
July, in tlic 36th year of his reign, are of opinion, and do deter- 
mine, that the right of naming the precentor, minor-canons, 
grammar sclioolmastcr, lay-cierks or singing-men, choristers, 
subsacrist, or sexton of the cathedral church of Bristol, is in 
the dean and chapter, and the dean being absent, in the vice- 
dean and chapter of the said church. In witness wheroofi 
we have hereunto set our hands and seals, this 23d day of 
March, 1752. 

Tho. London (Sherlock). 

Ri. St. David’s (Trevor). 

R. St. Asaph (Drummond). 
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Tims also in the year 1764?, a like dispute arising in the 
cathedral church of Gloucester, the same was determined upon 
reference as follows : — Whereas disputes and differences have 
arisen, between the reverend Dan. Newcoinc, D. 1). dean of the 
cathedral church of Gloucester, and Joseph Atwell, D- D., aiul 
Sam. Wolley, M. A. two of the prebendaries of the said church, 
concerning tlie right of electing and removing the precentor, 
minor canons, sacrist, subsacrist, schoolmaster, usher, organist, 
lay-clerks, and choristers of the said church, they the said deans 
and prebendaries did enter mutually into bonds, dated (^ct. 14?. 
1754, to abide by tlie arbitration and award of such person or 
persons, as should be in that behalf nominated and apjiointed 
[ 113 ] arbitrators, by the right reverend the lord bishop of Gloucester, 
on or before the 30th of* November then next, so as the award of 
such arbitrators be made in writing, ready to be delivered on or 
before November 30. 17*55. And whereas the said bishop did, 
in pursuance thereot^ by writing, dated the third day of November, 
1754, nominate and appoint ns the underwritten to award and 
determine the said disputes and differences. Now wo the said 
arbitrators, having duly considered the cases laid before us by 
the dean of Gloucester of the one part, and the said prebendaries 
on the other, and also the pajiers delivered in support of their 
several claims, particularly the charter of I'oundation of Men. 8. 
bearing date 8ept. 4. in the 33d year of his reign, and also the 
hotly of statutes given by his commissioners to the said dean and 
prebendaries, bearing date July 5. in the 361 h year of his reign, 
are’ of opinion and do determine, that the right of electing and 
removing of the precentors, minor canons, sacrists, subsacrists, 
schoolmasters, ushers, organists. Jay-clerks, and choristers of the 
church of Gloucester, is in the dean aiul chapter, and the dean 
being absent, in the vicedean and chapter of the said church. In 
witness whereof we do hereunto set our hands and seals, this ICth 
day of Oct. 1755- 

’ Tno. C"ant. (Herring). 

' Tno. Clerk (Master of the Rolls). 

Geo. I.ee (Dean of the Arclies). 

Ill like manner, the; have been several disputes betwixt the 
deans on the one hand, and the prebendaries on the other, con- 
cerning a negative power which the deans have claimed, by 
virtue of the said statutes, in divers in -Jlaiices. As in the afore- 
said church of Gloucester, about the year 1752, the dean refused 
to affix the chapter seal to a lease, agreed u})on by the majority 
of the chapter; insisting, that by the local statutes, his consent 
w^as absolutely necessary to the validity of such lease, which con- 
sent he would not give. But the dean submitted before it came 
to a judicial determination. 
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In the years 1752 and 1753, a like dispute^happened in the 
cathedral church of Carlisle, about the dean’s negative power in 
conferring of benefices. — i^he four prebendaries of which the 
chapter consisteth, one of whom is always vicedean, unanimously 
elected and nominated under the chapter seal Mr. Henry Ri- 
chardson, to the perpetual curacy of St. Cuthbert’s, Carlisle. The 
dean entered a caveat against his admission ; and the bishop 
refused to admit and license him. Whereupon it was moved in [ Hi ] 
the court of king’s bench, for a mandamus to the bishop to admit 
and license the curatcj. 

On shewing cause, it was insisted on behalf of the dean, that 
by the local statutes the dean’s consent is necessary, and conse- 
quently, that without tills the nomination is not good. The 
clauses in the statutes respecting this point are these four: 

In clia|>. 5. l)e officio decani. Stahnmus etiam et 

7vlumuSy in omnibus causis fj^ravioribm^.ieluti in feodi concessioner 
fej'rmnm ct Jinnarum di missioned ac hencjiciorum collationcr 
aliisque id ^remisrchus^ decani (si projsens sit) constmsus obiineaturr 
sin absens Jiierit (modo inlra rrgni nostri Anglue liviitcs degat) 
consensus ejus requirafur. , 

In chap. (>. I)e visirationc terrarum. Pono^ quoniam 

crehra capiinli mentio in iis stafidis liabetur ; mb capitidi nomine 
nbiqve intclligimus medium ad minus partejn fotius numcri omnium 
canon i cor inn : Ea cnim sola tanquam per capitulnm recta hahad 
volumns^ quihus media ad minus pars lofius numcri omnium canonic 
corum simul pm esc ns adestr ct e.rpresse eidem consent iat : Nani 
absent iam canon icoruni sujfraglum (si quid ferre volucrint) nuLlo 
modo valcrc sinimus^ ncc alicujus loboi'is cssc. 

In cliaj). 7. l)c dimissione terrarum ad firniain. Pree^ 

icrca volumus ct ncc dccanus ncc canomcorum ullus teiTas aut 
tenement a uUi locct nut ad^firmam dimitt at ^ sine consilio et consensu 

capitidi. Sneer dot i a x^crOr id est^ rectorianir xncaviamr aut alia 

ejus generis ecclcsiaslica beneficia, ad collationem ecriesue nostree 
spectantia^ dccanus cum capitulor aut (ahsente decano) xnecdecanus 
cum capiltdo conferendi aut episcopo prd^sentandi jus ct potest atem 
habeant. 

In chap. 18. De officio vicedccani. Statxdmns et xhiIu- 

musr lit vicedccanus qui pro tempore fucrit canonicis c? omnibus 
ministris ecclcsice nostuv (decano ahsentCr vel dccanatu vacantc) 
pra*sit et prospiciatr eosque in ordine coniineat ; et quacunque 
Jieri deberunt per dccanum prccsentenir quod ad ecclesirc negotia et 
regimen pertinetr ipso ahsente aut ipsius officio vacantCr bene et 
ffiJcliterfaciat ct ministret. 

For the dean it w'as urged, that by the 5tli statute above- 
mentioned, his consent, if he is present, must personally be 
obtained; and if he is absent, provided he be within the king- 
dom, his consent nevertheless is required. 

1 S 
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To which it was answered, that the 7ih statute explains this 
fully ; whereby it aj>penreth, that the dean and chapter, if the 
dean is present, and if he is absent, the vicedean and chapter, 
shall nominate and present. 

It w^as further insisted on behalf of the dean, thixt the bishop 
is visitor by the local statutes, and thereby is appointed the 
expounder and interpreter of the said statutes, when any doubt 
shall arise. But this objection was overruled : }jartly, as it 
scemeth, because Mr. Ricliardson was no member of the 
chapter or body corporate, subject to the bishop’s local visitation, 
and havin^r by his nomination obtained a temporal right, was 
therefore properly before the court, to have that right asserted ; 
and partly, perhaps, because this matter of visitation was not 
then before the court, but would come in regularly upon the 
bishop’s return to the mandamus, if he should so think fit there- 
upon to return himself visitor; and perhaps partly because this 
negative power, if given to the dean by the local statutes, might 
be deemed by the court to be contrary to the law of the land. 
And the rule for a mandamus was madt' absolute : setting forth, 
that whereas Henry llicliardson, clerk, had been nominated to 
the said curacy, and had applied to the bisliop to admit and 
license him, and that the bishop had refused so to do, in con- 
tempt of the king, and to the tlamage tind grievance of the said 
Henry Richardson, and to the manifest prrjndkr of his estate; 
therefore the bishop is commanded (in the UMial form) to admit 
and license him, or shew cause to the contrary. (/) 

TJie bishop u})oii the inaiidainus admitted and licensed the 
curate; so Unit tlie whole cause uf)on the merits came not to be 
determined. If the dean liad appealed to the bishop as visitor, 
and the bishop had determined for the ilean’s negative power ; 
or if the bishop had returned himself visitor upon the mandamus, 
and thereupon had proceeded to visit and determine as aforseaid ; 
then upon a prohibition it w'onUl have come to be considered, 
how far these local st » lutes in this particular are consistent with 
the laws of the land, according to the third restriction iu the 
statute of the 6 Ann, before recited, 

(.'5) And this iiitroduees the act of the S3 Hen. 8 . c. 27. which 
is as follo\>s; Albeit tii.it by the comnioji laws of this realm of 
Englaj,,!, all assents, elections, -grants, and leases, had, made, and 
granted, by the dean, w-arden, [)rovost, master, president, or 
other governor of any cathedral chrrch, hospital, college, or 
other corporation, with the assent and consent ol’ the more or 
greater part of iheir chapiter, fellcnvs, or brethren of such 
corporation having voices of assent ihereunto, be as good and 
eflectual in the law, to the grantees and lessees of the same, as if 


(/) See Curates, i and 10, hi the notes. 
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the residue or the whole number of such chapiter, fellows, and 
brethren of such corporation, having voices of assent, had there- 
unto assented and agreed; yet the said common laws notwith- 
standing, divers founders of such deanries, hospitals, colleges, 
and corporations, within the said realm, have upon the found- 
ation and establishment of the same deanries, liospitals, colleges, 
and other corporations, established and made (amongst other 
their peculiar acts) local statutes and ordinances, that ii any one 
of such corporation, having power or authority to assent or dis- 
assent, should and would deny any such grant or grants, that 
then no such lease, election, or grant, should be had, granted, or. 
leased; and for the ])erformaiice of the same, every person 
having })o\ver ol’ assent to the same, have been and be daily 
thereunto sworn, and so the residue may not proceed to the per- 
fection of such elections, grants, and leases, according to the 
course of the common laws ol this^i'ealm, unless they should 
incur the danger of perjury: tor the avoiding whereof, and for 
the due execution of the common law universally within this 
realm, and every place in one conformity of rear.on to be used, it 
is enacted, that all and every peculiar act, order, rule, and 
cstatute, lieretolbre made, * or lierealtcr to be made, by any 
founder of any iiospital, college, deanry, or other corporation, at 
or upon the foundation of any such hospital, college, deanry, or 
corporation, whereby the grant, lease, gift, or election ot'the 
governor, or ruler of such hospital, college, deanry, or other 
corporation, with the assent of the more part ol such ot the same 
hos[)ital, college, deanry, or cor})oralioii, as have or sliall have 
voice or assent to the same at the time of such grant, lease, gift, 
or election hereafter to be made, should be in any wise hindered 
or let by any one or more, being the lesser number of such cor- 
poration, contrary to the form, order, and course ol the common 
law of this realm of Kii^land^ shall be from henceforth cleai’ly 
iViislratc, v'oid, and of none effect; and that all oaths heretofore 
taken by any person of such hospital, college, deanry, and other 
corporation, shall be, for and concerning llie observance ot any 
such order, estatute, or rule, deemed void and of none effect; 
and that from thenceforth no manner of person or persons ol any 
such hospital, college, deanry, or other corporation, sliall be in 
any wise compelled to lake an oath for the observing ot any such 
order, cstatute, or rule ; on pain of every person giving such 
oath, to forfeit for every time so offending the sum of 5/., hall to 
the king, and half to him that wifi sue for the same in any of the 
king’s courts of record. 

The act scenieth to be expressed in terms somewhat inac- [ 117 ] 
curate and confused ; but the inaiiifest intention is, to establish 
the rule of the common law, that a majority ot the body cor- 
porate should bind the rest. In some parts ol the act the dean 

I 4 



m 3Dean0 0 m e!)apt0r0. 

seemcth to be contradistinguished from the chapter ; so as that 
the negative of the inferior number of the chapter only, exclusive 
of the dean 5 was hereby intended to be taken away ; but the other 
parts of the act seem to explain this ; expressing, that all local 
statutes^ *mhei'eby the grants lease^ or election of s%ich corporation 
should be any wise hindered by any one or more^ being the lesser 
member of such corporation^ contrary to the cmrse of the common 
law^ shall he xmd. And it is certain, the dean is one and but one 
member of the body corporate. 

(//?) In the case of the Khig against Dr. Bland^ provost of 
Eaton, M, l^Geo. 2. Mr. Parsons having been elected by a 
majority of the provost and fellows to the vicarage of Newington, 
•the }irovost refused to put the college seal to the presentation. 
Whereupon a mandamus was moved for to compel him. For 
the provost it was insisted, that he had a negative by the local 
statutes, and that the act of the 33 //. 8. doth not take away the 
negative; for that statute only provides for cases, where all the 
body are obliged to concur: And that in this case a mandamus 
was* not j)roper, because it is a private estate, and private pro- 
perty only that is concerned; and if no presentation is made, 
lapse will go to the bishop as in cfll other cases : And there 
never was a mandamus to a patron to present : IJesides, here 
the party injured has a visitor to apply to. On the other hand 
it was argued, that a mandamus goes for a schoolmaster, usher, 
parish clerk, sexton. Af. 1 Geo. 2. There was a mandamus for 
Dryden, to admit him de})uty register of York. This is not to 
nominate him, but only to put the seal to the })resciitalion ; ho 
has been nominated already. M. 9 Geo. Mandamus to restore 
Dr. Bentley to his degrees in the university. And this is barely 
a ministerial act, U'he provost l)ns no negative : or if he has, 

it is taken away by the act of the 33 //en. 8. And the court 

granted a mandamus, that all these things might be determined 
on the return. But the matter went no further. 

f’iiially, in the year 1761, a like doubt arose in the cathedral 
church of Chester, uj -on Uie vacancy of two chapter livings, the 
dean apprehending that lie had a negative in the case of pre- 
sentation by virtue of the local statutes. But upon the opinions 
of a v^ery j^Jile advocate and two eminent counsel against such 
negativ t: powei', the dean acquiesced in affixing the chapter seal 
to presentations agreed upon by a majority of the body cor- 
porate. And the substance of what was observed by the said 

(m) This and the following paragraph, which were inserted in the 
first edition, having been omitted in the second and subsequent im- 
pressions, they are now restored to the text ; no reason whatever 
appearing for that omission. 
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learned gentleman was this: — That by the ganeral rule of law, 
in all corporations aggregate, the act of the major part shall 
bind the whole ; for it is said, nhi major pars^ ihi tofum. And 
this rule of law seems to be recognized, not only in the pream- 
ble, blit also in the body of the act of the 33 Hen. S. 'Hut, 
though the law was so in the case of corporations aggregate; 
yet, as in those corporations there is generally a chief member 
of the corporation, as dean and chapter, master and fellows, 
mayor and commonalty, — the consent of the head member has 
by many local statutes been made necessary to corporate acts. 

Hence it was found requisite, in order to })revent confusion, by 
an act of })arliament to abrogate all private local statutes, in 
every such corporate hotly, which were contrary to the said rule 
of the common law. And therefore this act declares, that 
every rule or statute, inatle or to be made, whereby any grant, 
lease, gift, or election by the majority of a corporation should 
“ be let or hindered, shall be absolutely void and of no effect.*^ 

And therefore it soeirieth, as a presentation to a living is in the 
nature of a gift or grant, tluit in tlie gift of it by a corporate ag- 
gregate body, the major number must bind the lesser by this act ; 
otherwise, dilferences in the body could never be determined; 
nor coultl any corporate acts be done, but what were approved 
of by the d(‘an ; noi* could any presentations be made effectual 
but by his concurrence; but every living must laj)se, if he does 
not approve of the presentee. And it seems to have been de- 
termiiK'd, that this act did extend to presentations to livings, in 
the case of the dean and canons of Windsor in the year 1693. 
llascard v. Somam/. Freon. 501*. It is true, the word present atimi 
is not inserted in the act; but the reason and intent of the law 
coinprehenils it, and tlie word grant may I)c argued to include 
it. A presentation to a living, completed by iiislitution and in- 
duction, is the grant of an avoidance, and makes a legal title to 
the incumbent in the church. So that the above statute of this 
cathedral church seemeth to be abrogated and annulled by the 
act of the legislature; and conseijiKintly, it seemeth that the 
presentation of a clerk by a majority of the dean and chapter 
taken collectively will bind the minority, and that the dean 
cannot set up any negative or necessary voice to lefror hinder 
the act of j)resentation by the major part from having its full 
effect. 

Unto all which may be added, that the rule for the necessity 
of a majority of llie whole body to be consenting, is not only 
agreeable to the common law, and (as it seemedi j to the declar- 
ation of the said statute of the 33 Hen, 8. but also to the ancient 
canon law, wliich clearly tlelermiiicth, that elections shall be 
made by the et senior pars^ that is, by a majority of 
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legal votes, (as is before set fortli at large under the tide 

eCtit&eiJraljs) (w). 

V. Of deans of jyccuUars. 

1. The word dean is also apjdied to divers that are the chief 
of certain peculiar churches or chapels ; as the dean of his ma- 
jesty’s cliaj)el royal, and the dean of the chapel of St. George at 
Windsor; not being the heads of any collegiate body, nor en- 
dowed with any jurisdiction, but only dignified and honoured 
with tlic name and title. GofL ,0*2. 54. 

2. And as there are some deans without jurisdiction, so there 
arc also some deans with jurisdiction, but without any chapter ; 
as the dean of Croydon in Surrey, the dean of liattle in Sussex, 
the dean of Booking in Essex, and many others. Go(L 52. 

3. Although the bishoj^ of Chichester doth admit the dean of 
the exempt jurisdiction of Battle within tlmt diocese, and doth 
commit to him the cure and jurisdiction of that church *. yet the 
patron thereof is to imtilutc and induct him ; and the ])atrons 
accordingly have given the deans institution and induction Ibr 
some hundreds of years, and willioiit qm^stion such institution 
and induction is good: but this deanry was originally given to 
the incumbents as a donative only by the patron, and the bishop 
admits or approves of the patron’s presentee, and commits to 
him the cure and jurisdiction, by coinpo.'yition only. IFats. 
c. 15. 

4. The dean oftlic is the judge of the court of Arches, 

so called of Boxc-church in London, by reason oi‘ the steeple 
thereof raised at the top with stone pillars in fashion like a btm 


(n) A majority of the chapter is necessary to constitute a valid 
election, but the court of King’s Bench will grant a mandamus to 
the bishop to compel in election at the i)cril of those who resist, 
and perhaps the bishop by ecclesiastical censures may also compel 
them to do their duty, !»nt lie cannot by bis ordinary or visitatorial 
power fill up a vacancy wliicli the chajiter has not filled up in due 
time. Unrxmrd and IVcbber the Bishop of Chichester in prohibi- 
tion, 1 T. tftep. G50, Ai. 1 the court doubted whether the bishop 
could i'^ the case of such a vacancy make a temporary appointment. 
Per Butter J. Many points have been d(»cided by this court on great 
deliberation. It has been resolved, 1, 'fliat a mandamus will lie to 
compel the dean and chapter to fill up a vacancy among the canons 
residentiary ; and on such a mandamus the court will compel an 
election at the peril of those who resist. 2. That the election is in 
the dean and canons. 3. That the dean has no casting voice. 4. TIuit 
the canons have a right to vote by proxy. 5. That there is no lapse 
to the bishop in the case of a canonry. Ib, Sec more on elections, 
€'atl 7 eliral 0 , 6. and {bo0pitaf0t 4. 
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bent archwise s in which church this court was»,ever wont to be 
held, being the chief and most ancient court and consistory of 
the jurisdiction of the archbishop of Canterbury; which parish 
of Bow', together with twelve others in London, whereof Bow is 
the chief, are within the jieculiar jurisdiction of the said arch- 
bishop in spiritual causes, and exempted out of the bishop of 
London’s jurisdiction. GocL 100. 

And it is supposed that l)e was originally styled dean of this 
court, by reason of his substitution to the arcli bishop's oOicial, 
when he was employed abroad in foreign embassies ; whereby 
both these names or styles became at last in common under- 
standing, as it were synonymous. God, U)2. 

5. There is also a deanry of St. Martin le grand in London, [ 119 ] 
concerning which Lindwood puts the question, whether it be Dean of St- 
such an ecclesiastical bonelice as that the incumbent thereof may Marun’s. 
incur such penalties, as other persons beneficed may incur. 

And after deep inquiries into the laws, precedents, and antiqui- 
ties, foreign and domestic, with delectable variety of great learn- 
ing on both siiles argumeiilativciy and imf)artialiy, at last doth 
conclude it in the allirmativc. God, [o) 

6, It is said, that after the deatli of tlie dean of a free chapel Profits 
belonging to the king, the king shall have the profits of the ‘during 
deanry ; for it is at his pleasure, whether he will collate a new 
dean to it. God, 52, 

But, othervvise, by the staliUo of the 28 11, S. r, 11, the pro- 
fits of all spiritual promotions, benefices, dignities, or oifiees, 
inferior to those of archbishop and bishops, shall go to the suc- 
cessor, towards the payment of his first fruits. 


VT. ()f rural cleans^ 

1, The office of rural deans was not unknown to our Saxon Antiquity- 
ancestors. For ill one of the laws ascribed to Edwaxrd the Con- of office 
lessor, it is provided, that of eight pounds jieiialty for breach of 

the king’s peace, the king shall have. an hundred shillings; the 
carl of the county fifty shillings; and /he dean of the bishop in. 
whose deenmj the peace was brohrn^ the other ten ; whicli words 
can be applied only to the ollice of rural deans, according to the 
respective districts which they had in the parts of every diocese. 

Ken, Par. Ant. 633. 

2. I'he exercise of jurisdiction in the chnrcli by patriarchs, Apportion- 
primales, and metropolitans, was instituted in conformity to the 

like subordinations in the stcate. Gibs. 971, nira/deLs. 

Ill like luaimcr the dioceses watliin tins realm seem to have 
been divided into archdeaconries and rural deain’ics, in order to 


(o IJnd, 125. 
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make them correspond to the like division of the kingdom into 
counties and hundreds. Hence it came to pass, that the arch- 
deacons, whoso courts were to answer to those of the county, 
had the county usually ibr their district, and took their titles 
from the district in which they acted ; and the names of the 
rural deanries seem to be taken from the hundreds, and were 
at first, anti generally now are the same. 1 IVanier's EccL 
Hist. 275. 

And as in the state, every hundred was at first divided into 
ten tythings or friborghs, and every lything w^as made up of ten 
families; both wdiich kept tlieir original names, notwithstanding 
the increase of villages and people : so in the church, the name 
of deanry still continued, notw'ilhstanding the increase of persons 
and churches. And these di .tricls, from time to time, have 
been contracted or enlargi^d at tlie discretion of the bishop. 
Though some deanries do still retain the primitive allotment of 
ten churches, especially in Wales, wheixi the most ancient usages 
do continue. In the diocese of St. Asaph, the deanries of 
liromfield and Yale, and of Kidwiii ; in the diocese ol’ Jiangor, 
the deanries of Llin and Llivon ; in the diocese of Land the 
deanry of Usk; in that of St. David’s, the deanry of Kmlin, 

have the precise number of ten [)ari.'>h churches. And 

several other deanries, that, upon their new division w'ere made 
up of two conjoined, or three contracted into two or one, do 
now contain the number oi* fifteen, twenty, or thirty churches, 
according to the division so made: As for instance, the deanry 
of Burcester, in the diocese of Oxibrd, is made n[) of thirty-one 
parish churches; out of which, the church of Anibrosden being 
excepted, (as before the reformation being in the deanry of 
CodesdonO the remaining thirty do expressly answer the three 
distinct deanries of Curllington, Islip, and JLirecster, of 
w'hich the tw^o former were annexed to the latter. 

(yibs. 971. . 

3. And as in the a’oresaid law of king Isdward the Confessor, 
the rural dean is then- called, the rirafi of the bishop^ so without 
doubt he was appointed by the bishop, to have the inspection of 
clcigy and people within the district in which he was incumbent, 
under hiiiv*and Inm alone; in like manner as the arch ij)resby ter 
at the episcopal see, was one of the college of ])resbylcrs, 
appointed at the pleasure of the bishop, who in his absence 
might preside over them, and under inm have the chief care of 
all matters rdating to the church. But, as in process of time, 
by the concession of the bisho))s, the cathedral arch i})resby ter or 
dean became elective?, and being chosen by the college of })res- 
byters, or the chapter, was only confirmed b}^ the bishop ; . 
so after that the arclideacon, by the like concessions, became 
a sharer in the administration of episcopal jurisdiction, he 
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became of course a sharer in the appointmeiit of rural deans, 
Gibs. 97 1 • ‘ . 

4. The proper autliority and jurisdiction of rural deans, 
perha])s, may be best under stood /rom the oath of oflice, which 
in some dioceses was anciently isid ministered to them ; which 
was this : I, A. 13., do sw^ear -diligently and faithfully to exe- 
cute the oflice of dean rural ^yithin the deanry of D, First, I 
w ill diligentl}^ and faithfully execute, or cause to be cxecutevl, 
‘‘ all such processes as shall be directed uiili) me, from my lord 
“ bishop of IJ, or liis oflicers, or ministers, by his authority, 
‘‘ Item, I will give diligent attendance, by myself or my deputy, 
at every consistory court, to be holdeii* by the said reverend 
lather in God, or his chancellor, as well to return such pro- 
cesses as shall bo by me or my deputy executed ; as also to 
“ receive otliers, then unto me to be directed. Item, 1 will 
from time to tune, during my said* office, diligently inquire, 
“ and true inlbrmation give, unto the said reverend father in 
“ (iod, or his chancellor, of all the names of all such persons 
within the said deanry of D. as shall be openly and publicly 
noted and defamed, or vehemently suspecled of any such crime 
“ or offence, as is to be puiiished or reformed by the authority 
“ of the said court. Item, I will diligently iiK|uirc, and true 
‘‘ inliirmatiou give, of all sucli persons and their names, as do 
“ administer any dead-men’s goods, belbre they have ])roved 
“ the w ill of the testator, or taken letters of administration of 
“ the deceased intestates. Item, I will be obedient to the right 
reverend father in Ciod J. bishop of Jh and his chancellor, in 
all lioncst and lawful commands; neither wdll 1 attempt, do, 
“ or procure to b(‘ done or attempted, any tiling that shall be 
prejudicial to his jurisdiction, but will })re.serve and maintain 
the same to the iittennosl of my power.” God. Append. 6, 7. 
o. From wdience it appears, that besides their duly concern- 
ing tlie execution of the bishop’s processes, their oflice w'as, to 
inspect the lives and manners of the clergy and [)eople within 
their district, and to report the sanuj to the bishop : to which 
eiul, that they might iiave knowledge of tlie state and condition 
ol’ their n^spective deanries, tJiey hail a power to convene rural 
chapters. Gibs. 973. * 

Which chapters w^ere made up of all the instituted clergy, or 
their curates as proxies of them, and the dean as president or 
prolocutor. These were convened either upon more iVequent 
and ordinary occasions, or at more solemn seasons l(>r the | 
greater and more weighty affairs. Those of the former sort were 
held at first every three weeks, in imitation of the courts baron, 
which run generally in this form, from £hree weeks to three 
w'eeks; but afterwards, they w^ere most commonly held once a 
month, at the beginning of the month, and were for this reason 
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called kalendjr, or monthly iiieetinjrs. But their most solemn 
and principal chapters were assembled once a quarter, in which 
there was to be a more full house, and matters of pfreat import 
were to be here alone trans{icted. All rectors and vicars, or 
their cape! lanes, were bound to attend these chapters, and to 
bring information of all irregularities committed in their 
respective parishes. If the deans were by sickness, or urgent 
business, detained from their appearing and presiding in such 
conventions, they had power to constitute their subdeans or vice- 
gerents. '^I'he place of bolding lliese chapters was, at first, in 
any one church within the district, whore the minister of the 
place was to procure Jor^ that is, to entertain the dean and his 
immediate officers, lint, because in parishes that were small 
and unfrequented there was no fit accommodation to be bad for 
so great a concourse of people ; iherelorc, in a council at 
I^ondon, under archbishop Stratford, in the year lSt2, it 
was ordained, that such chajiters should not be held in any 
obscure village, but in the larger or more eminent parishes. 
Ken. 6^0. 

And one special reason ^\hy they seemed to have been formed 
in this realm, alter the manner of the courts baron, is, because 
we find nothing of rural chapters in the ancient canon law. 
(}i7)s. 975h (p) 

In pursuance of which institution of holding rural chapters, 
and of the office of rural deans, in inspecting the manners of 
clergy and people, and executing the bishop’s jiroccsses for the 
reformation thereof, we find a constitution of archbishop IVccham, 
by which it is reejuired, that //fc prirs/s^ on vverp Snndajj immrdi^- 
atehj Jb/lo<ii?ig the hold'nu^ of the rur(d chapter^ shall expound to 
the people the srutenre of excommunication. » , 

And in these cliapters continually presided the rural deans, 
until that Otho the ]iope’s legate required the archdeacons to 
be frequently present at them; who, being superior to the rural 
deans, did in effect take the presidency out of their hands : 

[ 123 ] insomuch that in Edward the First’s reign, Jolm of Athon gives 
this account of it ; Rural chapter^,” says he, ‘‘ at this day arc 
holden by the archdeacon’s officials, and sometimes by the 
rural difans.” Fron which constitution of Otho, we may 
date t!ie decay of rural chapters: not only as it was a dis- 
couragement to tlie rural dcaiii, whose peculiar care the holding 
of them had been; but also, as it was natural for the archdeacon 
and his official, to draw the business that had been usually 
transacted there to their own visitation, or, as it is styled, in 


(p) Lind wood, discoursing of these rural deans, says, Magis 
nituntur consueiudini patrue quam juri communi. 
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a constitution of archbishop Langton, to thfir own chapter. 
Gibs, D73, 

6. And this office of inspecting and reporting the manners 
of the clergy and people rendered the rural deans necessary 
attendants on the episcopal synod, or general visitation, which 
w'as held for the same end of inspecting, in order to reformation. 
In which synods (or general visitation of the whole diocese by 
the bisho})) the rural deans were the standing representatives of 
the rest of the clergy, and were there to tieliver information of 
abuses connuitted within their knowledge, and to propose and 
consult the best inelliods of relbrmation. For the ancient epis- 
copal synods (which were commonly hoid once a year) were 
composed of the bishop as president, and the deans cathedral or 
archipresbyters, in the name of their collegiate body of ])resby- 
ters or priests, and llie archdeacons or deputies of the inferior 
order of deacons, and the urban and rviral deans in the name of 
the parish ministers within their division ; who were to have 
their ox])cnces allowed to them according to the time of their 
attendance, by those whom they represented, a^’ the practice ob- 
tained for the representati\ei ol the people in the civil synods 
or parliament, lint this paVt of their duty, which related to the 
information of scandals and olleiices, in ju’ogress of time devolved 
upon the churchwar<lens ; and tlieir other office of being con- 
vened to sit members of provincial and episcopal synods, was trans- 
ferred to two proctors or representatives of the parochial clergy 
ill every diocese, to assemble in convocation, where the cathedral 
ileans and archdeacons still kept their ancient right, whilst the 
rural deans have given place to an election of two only for every 
dioc(ise, instead of one bv standing' place for every deanry. 
AVy/. fi ts. (519. 

7. And albeit their office at first might be merely inspection, 
yet by degices tliey became possessed of a power to judge and 
determine in smaller matters; and the rest they w^ere to report 
to their ecclesiastical superiors. Gibs, 972. 

* And by special delegation they bad occasionally committed 
to them the probate of wills, and granting administration of the 
goods of jiersons intestate ; the custody oi* vacant benefices, and 
granting institutions and inductions ; and sometimes thp decisions 
of testamentary causes, and of malrimoninl causes, and matters 
of divorce. Of which there appear some footsteps in one of the 
Itigatinc constitutions of Ollio : by which it is injoined, that the 
dean rural shall not thereafter intermeddle with liie cognizance 
of matrimonial causes : and by another constitution of the 
same legate, he is coinrnaiided to have an authentic seal : 
all which shews, that anciently there was somewhat of jurisdic- 
tion intrusted with them. AVw. — 4. (5i«7. Gibs, 072, God, 

A2}])end, 7. 
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And before their declining »tate, they were sometimes m^ide 
a sort of chorepisropi^ or rural bishops : being commissioned by 
the diocesan to exercise episcopal jurisdiction, for the profits 
wdiereof they paid an annual rent: but as the primitive citorepts- 
copi had their autliority restrained by some councils, and their 
very office by degrees abolished ; so this delegation of the like 
privileges to rural deans, as a biirtlen and scandal to the church, 
was inhibited by pope Alexander the Third, and the council of 
Tours. AVw. 6 ‘39. {q) 

8. This ofiice hath been always of a temporary nature ; and 
is expressly declared so to be both by Lindwood and John de 
Athon. And this wajf the reason why the seals which they had 
for the due return of citations, and for the dispatch of such 
business as they should be employed about, had only the name 
of the office (and not, as other seals of jurisdiction, the name of 
the person also) engraved in it. Gihs, 972. 

But in the diocese of Norwicli, the admission of rural deans 
seems to have been more solemn than elsewhere, end their 
continuance perpetual ; for whilst tliat see was vacant, in the 
time of archliishop Witlesey, several rural deans there were 
collafed^ whereas in other [)laccs they are only said to be 
admiltvil ; and in an ancient melro})olitical visitation of the same 
diocese, the first in every deanry is sucli an one pnprtual dean, 
Gih, 972 , 

And perhaps several of the deans of peculiars may have 
sprung originally from rural deans. 

9. Finally; by the prescription and power of the archdeacons 
and their officials, it hapiieiied, that in the next age before the 
reformation of our clmrch, the jurisdiction of rural dean in this 
island declined almost to nothing. And at the reformation, in 
the public acts of oiir reformers, no order was taken for the 
restoration of this part of the government of the church. In the 
TPlhrmatio Ic^inn thi?i was })rovidcd for, but fell to the ground 
for want of confirmation by the legislative power. So that these 
rural officers in s')mc deam ies have become extinct, in others 
have only a name and shadow left. Nor ilo w’e find any express 
care further taken for the support of this office, bat only in the 
provincial .eynod of con vocation held at London, Aprils, 1571, 
by wliieh it was ordained, that “ the archdeacon when he hath 
‘‘ finished his visitation, shall signify to the bishop what clergy- 

man he hath Ibiiiul in every (lean»y, so well endowed with 

(y) For the nature of tliese chorepisvnpiy who were ap|)ointed by 
the bishop of the diocese to govern a certain district -within it, and 
were very numerous in the early ages of the cliurch, but were af- 
terwards abolished, see Cnjac^ tom. 2. Ad, L,6, tit. Pand. de Ex- 
cusat. DisUGS, Inst, J. C,l, n. 



learning and judgmenty as to be worthy io instruct the 
people in sermons, and to rule and preside over others : out 
‘‘ of these the bishop may chuse such as he will have to be rural 
deans.” But this is rather a permission, than a positive com- 
mand, for the continuance of that office however, it proves, that 
rural deans were thought fit ministers to assist in dispensing the 
laws and discipline of our reformed church ; and it doth imply, 
that when they are deputed by the bishop, they may exert all 
that power which, by canon and custom, resided in the said 
office before the reformation. The little remains of this dignity 
and jurisdiction, depend now on the custom of places, and the 
pleasure of diocesans. Ken, 652, 653. G(mI, Append. 7. 

An appeal from the peculiar of the dean and chapter of Exeter 
cites to the court of arches, and not to the consistory court of 
Exeter. Parham v. T'emple^ 2 Phill. R, 223. 

aDcOicatiott of See CfiiirtS. 


SDefaraation* (r) 

l.pY the statute of Circumspecle agatis^ 1 3 FaI, 1 . stat, 4. In 
cause of defamation, it hath been granted already^ that it 
shall be tried in a spiritual court, *mhen money is not demanded^ 

(r) A man may defame another by words spoken, or in writing. 
When slander is reduced to writings it is called a libel ; which term 
comprehends also any defamatory picture or drawing, hanging or 
burning in effigy : and the author of it may be punished criminally by 
indictment, presentment, or information, his conduct tending to a 
breach of the peace, or lie may be sued for damages in a civil action, 
and in some cases may be cited into the spiritual courts; (but sec The 
King V. Curl, Sira, 790. Mo. 627. contra.) When slander is confined 
to xvord.s spoken, the two last modern of punishment only can be 
resorted to, except the words arc seditious, or spoken of a magis- 
trate in the execution of bis duty, or conic within the statute 9&10 
W, 3. against blasphemy and profaneness, in which cases the person 
uttering tliem may be indicted. Scandalous words are cither action- 
able in themselves, or not being actionable in themselves^ become 
so from consequential damages. Words are actionable in them- 
selves whicli impute to a person a crime for which lie may be indicted 
and suffer corporal punishment, or which charge him with Jiaving a 
contagious disorder, or which impute to him corruption or inability 
in an office of trust and profit, or which tend to disgrace him in his 
trade or profession. Words not actionable in themselves may be- 
come so, if they occasion temporal damage to the party against 
whom they are spoken ; thus, though it is not actionable to call a 
man a bastard, or a clergyman a dunce or heretic, yet if in conse- 
quence thereof the father of the one disinherit him, or the other 
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ral. (8) 


lose preferment, an action will lie. Words which impute an offence 
cognizable in a spiritual court, may be punished in that court. 
But three incidents arc required in a suit for spiritual defam- 
ation. 1. That it concern matter merely spiritual, and deter- 
minable in the ecclesiastical court, as calling a person ‘‘ heretic, 
<< schisuifitic, adulterer, fornicator, Sec.'' 2. It ought to concern 
matter merely spiritual only, for if such defamation touches or con- 
cerns any thing determinable at the common Jaw, the ecclesiastical 
judge shall not have cognizance of it, 3. He who is defamed cannot 
sue there for amends or damages, but only for the punishment of the 
sin, pro salute anhnee^ 4 Rep. 20., and for costs. If therefore words 
for which an action would lie arc coupled with words Mdiich are a 
spiritual defamation, and a suit is instituted in the spiritual court for 
the whole, a prohibition lies; also if it be suggested to the court 
that a temporal damage lias been received from words which are a 
spiritual defamatio!', or tliat other words for which an action would 
lie were coupled wi(!i tliem ; for it would be vexatious to proceed in 
both courts. Infra, 5. ^ Bac. Ah. tit. Prohibition. Gxoill. Ed. 676. 
As to the modes of ilcfence to which the author of defamation may 
resort, it is to be observed, that in a criminal prosecution for a libel, 
the truth of the charjEje is no justilication, for it is a reason why the 
party offending should be brouglit to public punishment, and not 
wl^ he should he libelled ; though by the 32 Geo. 3. c. 60. [in cri- 
minal trials for libel] the jury may give a general verdict upon the 
whole mattei put in issue. But ir- a civil action for damages^ 
wJiether for publishing a libel,. or for uttering defamatory words, the 
defendant may justify, by stating on the record the truth of the 
charge, in such a manner as to give the plaintiff an opportunity of 
refuting it. B. N. P. 8. 1 T. Rep. 748. Janson v. Stuart. If a suit 
be instituted in the spiritual court for defamatory words, the de- 
fendant may justify or reconvene, Jis is noticed infra, 10 and 11. 

(8) See Com. Diff. \\i. Prohibition (G. 14,). 


defamation. 

but a thing done for punishment of sin : in which case, the 
spiritual judge shall have power to take knowledge notwithstand- 
ing the king’s prohibition. 

It hath been granted already^ By this it appeareth (saith lord 
Coke) that tlie cognizance of defamation was granted by act of 
parliament ; for otherwise it could not be granted. 2 hist. 492. 

When money is not demanded'] For in tliis case, he that is de- 
famed cannot sue there for amends or damages ; but only for 
correction of the sin, py o salute animee. 2 Imt. 492. 

And hy the statute (f artimli clei'ij 9 Ed. 2. c. 4. In de- 
famations, prelates shall correct, the king’s prohibition notwilh- 
staiuling; first iujoining a penance corporal, which, if the of- 
fender will redeem, tlie prelate may freely receive the money, 
though the king’s prohibition be shewed. 

2. But to bring offences within these statutes, they must have 
these following incidents : 

As, first, the defamation must not be for matters temporal. 

Thus if a man be called thif or traitor ; if one be sued for 



such slander in tlie ecclesiastical courti a {prohibition Ueth. 
(jrod> 516* * 

So if one call a man a perjured person ; he must take bis re- 
medy for it at the common law, 2 Ins^* 493, 

M, 22 //. 8, A suit was in the spiritual court, for calling one 
a Jalse knave ; and a prohibition was granted (9) : for hiave 
originally was no word of reproach, but signified a man servant, 
and a knave child a man child. 2lnsl. 493. For albeit these 
words do not imply any offence of which the temporal law taketh 
cognizance, yet being also not of spiritual cognizance, the tem- 
poral courts will grant a prohibition, that the ecclesiastical 
courts may not exceed their jurisdiction, , 

In like manner a suit being commenced, for calling the plain- 
tiff* (pira7i ; a prohibition was granted, by reason of the uncer- 
tainty of that word. God. 5 1 7. 

E. 9 JV. Bralthwaiie and Matthews. .Matthew's libelled in the 
spiritual court against Braithwaite, for having said Matthew's 
is a 7'ogiie^ a cheating rogue, and keeps rogues* company. And 
a proliibition was granted. Ld. Ilaijm.2\2. (.s) 

M. 10 fV. A libel was preferred against a man in the spiritual 
court, for saying to another, •Thou art an impudent brazenfaced 
Beehrhub : and a prohibition was granted. Smith v. Wood^ 
Ld. llaipn. 397. 2 Salk. G92. 

3. Nor must tlie defamation be, for matters spiritual injxt 
with temporal. 

Thus, E. 1 1 A libel was preferred in the ecclesiastical 
court for scandalous w'ords, viz. You are a damned bitch, 
whore, a pocky whore^ and il'you have not the itch, you have the 
pox. And it was moved for a prohibition, because an action 
lies at common law. And tin's difference was taken, where the 
word pox is Joined with other words, so that it cannot be under- 
stood but of the French pox, there the action lies. And by 
Holt chief justice : The joining it with the w'^ord whore, will 
make it to be understoood of tlie hVench pox, which is action- 
able ; and he cited a case where the^ words were, He got the 
pox by a yellow haired wench in Moorfields. And they were 
held actionable ; and a prohibition was granted. Ld. llnpm. 440. 

H. iO Geo. 2. Legate and IVright. It was moved lor a pro- 
hibition to the spiritual court of Norwn'ch, in a suit pending 
there for defamation. The words were, You are an old rogue, 


(9) So for calling a man knave. Havokins'^ case, 2 Salk. 548. ; 
and see 3 Id. 288. 

(j) Neither can an action be maintained for calling one villain, 
rogue, or vdrlet, for these are words of mere passion and anger. 
4 Rep. 15. b. Secus^ if disgraceful words are spoken of a man in his 
profession. 1 Via. Ab. (S.a.) 
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1 

and. a and I will prove you so, and an old 7»iori^g rogae^ 
and a hastardrgetti^ old rogue : it was allowed, that the latter 
words were of spiritual cognizance; but as the first was tero-* 
poral, a prohibition will lie for the whole. And a rule was 
made to shew cadee. On shewing cause, it was alleged that 
these words were not of a temporal nature sufficient to ground 
a prohibition. But the court held the contrary ; and accord- 
ingly the rule was made absolute. 2jur. EccL 215. 

Butforspi- 4. But to entitle the spiritual court to jurisdiction, the de- 
ritual mau famatiori must be for matters merely spiritual, 
ters only. Tlius ill the case of Smith and IVood, M. 5 W. Libel in the 
spiritual court lor these words, You are a rogue, rascal, whore- 
master, and a son of a perjured affidavit bitch. A prohibition was 
moved for ; and all the words being waived but the word whme- 
master (none of them being such as an action may be brought 
for at the common law), it was urged that it is only a w’^ord of 
heat, and that words of passion are not defamatory, but regarded 
by the hearers no more tlian the worils of one mm^compos mentis 
or mad. But Holt chief justice : To say whoremaster of a 
man, is the same w'ith whore of a woman, which is an ecclesias- 
tical slander. 2 Salk, 692. (1) " 

//. 9 Car, Gobbef*s case. A prohibition was prayed, to stay a 
suit in the spiritual court for defamation, in speaking these 
words. He is a cmkoldly knave ; and a precedent w^as cited, that 
for saying he is a knave, and a cheating knave, suit being in the 
spiritual court, a prohibition was granted upon good advisement. 
But the court said, that precedent is not like to this case ; for 
there was not any offence wherewith the spiritual court ought to 
meddle ; but in this case, for these words, it is properly to be 
examined and punished there. And a prohibition was denied. 
Cro. Car, 3S9. 

H, 2 Geo, 2. Ferguson and Culhbert, A prohibition was 
moved to a suit in tlie spiritual court, for calling a woiiuiu Jilt 
and strumpet, and saying he would cut his wife's legs off if she 
was such a strumpel : aiul denied; for, by the court they are a 
charge of incontinenr-, and the signification of them well known. 
Str, 823. 

T. \OjEliz. Pollard and Arms/mw, Pollard an<l liis wife 
brought an action against Armshaw for these words, Thou art a 
xvhore, for J. S. goldsmith, hath the use of thy body, and a cart 


(1) A woman may sue in the spiritual court for deiamation charg- 
ing her with whoredom. Smith v. Plass, 1 Lord l{a^m,50S,; but 
no sdeh action lies at law, because fornication and adultery are sub- 
jects of spiritual not temporal censures. Gascoyne v. Ambler, Lord 
Raym. 1004. Pimping is punishable in the spiritual court. Osborn 
v» Ponte, 1 Lord Rnym. 236. 



♦ 

is too^good for By the court,' The i^rid# ^iritual 

cognizadde only, and the action will / not; lie.' ^"^ Gdtd(&b. , 1 72. 

G0d.519. (2) - ; ^ ^ 

£, S. Atu Graves and lUafichet. An action Was brought for 
these words, She is a vohore^ and had a basthrd by ljer lather’s 
apprentice. And judgment was arrested. The coiirt Said, they 
could not overthrow so many authorities. TJie reason of the 
Jaw is, that fornication is a spiritual oftence ; and no action lay 
at the common law for what the common law look no notice of, 
without special damage. 2 Salk. 696. 

E. 4 An. Auherry and Barton. A woman libdled against an- 
other in the spiritual court for these words, You are a brandy^ 
nosed v^hore^ you stink of brandy. And a prohibition was moved 
for, because they were words of heat, and did rather charge the 
defendant with intemperance than incontinence. But by Holt 
chief justice : Prohibition hath been denied in like cases forty 
times. And a prohibition was denied. L. liaym. 1 136. (t) 

M.l.Car. HoUings/f cad's case. Hollingshead prayed a pro* [ 131 J 
hibition to stay a suit in the spiritual court for defamation, for 
speaking these words, Thou art a bawd^ and I will prove thee a 
bawd. And because these 'arc words properly determinable in 
the spiritual court, and for which no action lies at the common 
law, the prohibition was denied. But for saying, Thou kee})est 
ail house of bawdry, this being a matter determinable at the 
common law by indictment, suit shall not be in the spiritual 
court. Cro. Car. 229. 

So in the case of I^ockey and Dangetjield^ M. 12 Geo. 2. 

Libel in the spiritual court for these wwds, You are a bawd. 

And upon motion for a prohibition, cases w'ere cited to prove, 
that an action wouhl lie. But the court upon consideration 
discharged the rule; for it is not a charge of keepin*^ a bawdy 
housi\ which is punishable as a temporal offence ; an action will 
lie for these words, but for the wwd bawd only it will not ; 


(2) See note (3) page 134. * 

(/) 2 Salk, 69^. S. C. A wife may institute a suit in a spiritual 
court without her husband joining in it, for words which charge her 
with adultery, because she is liable to do pcirance for tliie offence. 
Motam V. Motanty 2 Roll. Ab. 298. 1 Roll. Rep. 426. 3 Bulst. 26! . ; 

and the husband cannot release the suit against her wdll, though they 
be divorced a mensa ci ihoroy for the suit is to restore her credit. 
Jb. ci infruy 12. But a married man cannot maintain such a suit for 
being called cuckoldy without his wife joining in it, because she only 
is defamed. Tozer v. Davisy 2 Lev. 66. ; secusy if he is called a 
wittal, because these words imply that he was privy to the adultciy. 
Per Ch. J. 2 Salk. 692. CVo. Car. 339. Ilo say tvhoremasler ai. 
a man is the same with whoix of a woman, which is an ecclesiastical 
slander, and a prohibition was denied. Smilk v. Woody 2 Salk. 693* 
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C^efamatton. 

that being perhaps no more than a solicitation of chastity. 
S/nllOO. 

5. T. 35 Eliz, Davies and Gardiner. An action upon the 
case of slander was brought by Anne Davies against John 
Gardiner : that whereas there was a communication of marriage 
to be had between the plaintiff* and one Anthony Elcock ; the 
defendant, to the intent to hinder the said marriage, said and 
published, that there was a grocer in London that did get her 
with child, and that she had a child by the said grocer ; 
whereby she lost her marriage. To which the defendant pleaded 
not guilty, and was found guilty, at the Assizes at Aylesbury, to 
the damages of 200 tnarks. And now it was alleged in arrest 
of judgment, that this matter appeareth to be merely spiritual, 
and therefore not determinable at the common law, but to be 
prosecuted in the spiritual court. But by the court : The action 
lies here ; for a woman hbt married cannot by intendment have 
so great advancement as by her marriage, whereby she is sure 
of maintenance for her life, or during her marriage, and dower, 
and other benefits which the temporal laws give by reason of her 
marriage : and therefore by this slander she is greatly preju- 
diced in that which is to be her temporal advancement; for 
which it is reason to give her remedy by way of action at the 
common law. Poph. 36. (w) 

T. 9 Car. Penson and Good?/. Action upon the case : 
Whereas he keepeth an alehouse licensed by the justices, the 
<lefcndant, to scandalize the plaintill’^s wife, spake these words to 
her, Hfing thee, bawd ; thou art worse than a bawd ; thou 
keepcst a house worse th.an a bawdy house ; and thou keepcst a 
whore in thy house, to jndl out my throat. Upon not guilty 
pleaded, it was found for the plaintiff*. It was moved in arrest 
ot judgment, that these words are not actionable. But it was 
agreed, that for saying one is a baw^cl, and keeps a bawdy-house, 
an action licth ; because it is a temporal offence, for which the 
tommoii law inflicts ounishment : But to call one bawd, without 
tiirther speaking, an action Jieth not, no more than to call one 
whore ; but it is a detamation punishable in the spiritual court. 
Cro. Car. 32i). 

So if agnail who hat. lands by descent, sue in the ecclesiastical 
court against another, for calling him bastard ; a prohibition 
shall be granted, for this teiideth to a temporal disinheritance. 
2 lioirs A(yi\ 292. {x) 

(u) So an action was holdcn to lie for calling a man a tvhoremaster, 
by reason of which he lost his marriage with A.D. ; for a man may 
suffer temporal damage by loss of marriage as well as a woman. 
SoKthold V, Dau?iiitoiiy Cro. Car. 269. Matfiexv v, Crui>s, Cro* Jac.S2^. 
S. P. 

(x) Cro!jac.2U^. 



defamation. 




But ill the case of Bcr7iardBXid Beale^ IQja, On an 
action upon the case, for saying that the plaintiff had two 
bastards, and should have kept them, by reason of which words, 
discord arose betwixt him and his wife, and they were likely to 
have been divorced ; after verdict, it was moved in arrest of 
judgment, that these words were not actionable, because he doth 
not shew any temporal loss, as loss of marriage, or the like ; and 
this imagination to be divorced is not to any purpose, for it 
is but a causeless fear. And of that opinion was tlie wiiole 
court. And therefore it was adjudged for the defendant. Cro. 

Jac. 4*72. (^y) 

6. Dr. Gibson says. If a minister is defamed in any article [ 133 ] 
relating to the discharge of his ministerial function ; this is agreed Words spo- 
by the books of common law, to be duly triable in the spiritual 
court. Ct/6s. 1025. fcyman- 

But in the case of Coxeter and Parsons^ II. 10 JVilL Dr. 
l\irsons libelled against Coxeter in the spiritual court, for saying 
of him, He had no sense, was a dunce, and a blockhead, and he 
wondered that the bishop would lay his hands u|n)n such a fellow, 
and that he deserved to have his gown pulletl over his ears. 

And a prohibition was graiifcd: for a parson is not punishable 
in the spiritual court for being a knave or a blockhead, more 
than another man. And whereas it was urged, that a parson 
might be <leprived for want of learning, IIo/} chief justice, said. 

If that be the case, he must bring his action at law, lor that was 
a temporal damage. 2 692. 

T. 19 IIc'ii.H. The prior of liawul libelled in the spiritual 
conit against Uohvrt Lev and John Iah\ for calling the prior 
churfs son, rotten churl, and cankered churl : and a prohibition 
was granleil ; li)r the words concerned no sj)irilual inatler, and 
therefore he could not sue for lliem in the ecclesiastical court ; 
ncitlier could he have action for them at the common law. 

2 hist. 493. 

IL 6 Geo. 2. Mns^rave and Bovey. A })roliil)itioii was granted 
to a suit Ibr these Avords, spoken by pne clergyman ol’ another: 

Y(hi arc ail old rogue and a rascal, and a contemptible fellow, 
despised and hated by every body. Sir. 946. {z) 

• 

(ij) So to say of a single woman that she had a bastard, is not 
actionable without special damage, or alleging that the child was 
likely to become charf'cabte to the parish. Bonithon v. Kendall^ 

1 AW;. 487. 6 Mod. 105. 1 Vin. A 6. 397. Conlniy Vau^rhan v. 

Standishy Pidm. 298. But to say of a maid that ahe is a man and 
not a womauy with special damage, is actionable. Pi/c v. Wallisy cited 
Cart. 55. 

(z) So prohibition was granted to a suit in the spiritual court for 
publishing these words of a clergyman. He is a Jooly an asSy and a 
goose ; for the words are w’ords of heat, and do not touch him in his 
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Words Rpo- 7- -fir. 13 PVilL Johiison and Bemick^ A rule was made for a 
prohibition to be granted, unless cause shewed, to the consistory 

profession. Newman v. Kingerby^ 2 Lev. 49. And for saying to a 
clergyman, You are a knaves a knave, a knave indeed g for per HoU^ 
they do not relate to the Junction of a spiritual person. Com. ReD.25* 
Also for saying of a clergyman, He is an ifrnoranl impudent blockhead^ 
his spiritual advice is not Jit to he followed, he is not Jit to administer the 
sacrament ; for per Holt Ch. J., Though these words do reflect upon a 
clergyman in his profession, they do not charge him with any thing 
which is punishable in a spiritual court. Clerk v. Price, 1 A/of/. 140. 208. 
Coxeter Pnnton, Salk. 692. But in a prior case it was holden, 
that a suit might be instituted in a spiritual court, for publishing of 
a clergyman, that he preached nothm^ but lies and malice ; because 
the question, whether" a clergyman have discharged his duty pro- 
perly ? is fit to be tried in such court. Cranden v. Walden, 3 1.evAl* 
And, on the authority of another case, to say of a bentjiced clergy- 
man, He prencheth lies in the pulpit, is actionable g for a lie is a 1‘also 
thing within Iiis knowledge, and this is good cause of deprivation, 
by which lie may have temporal damage. Sty- 3()3. I Roll. Ab. 58- 
T)rahc v. Drake. So to say of a clergyman, that he is a drunkard, 
a whoremaslcr, a common swearer, and a common liar, and hath preach^ 
cd Jalse doctrine,' and deserves to be de}fraded g for that the matters 
charged arc good cause to have him degraded, whereby he should 
lose his freehold. Dod v. Robinson, Alleyne, 63. To call one papist, 
no action lies; but to call a bishop so, an action will lie, for he 
is trusted witli the government of the church, Ireland v. Smith, 
2 Brownl. 166. Also to say of a clergyman, that he has made a se- 
ditious sermon, and moved the peupli to sedition ; for they scandalize 
him in his function. Phillips v. Badby, 1 Rep. 1 9. 

(3) To impute incontincmee to a woman in London is said to be 
actionable in the superior courts, because by the custom of the city, 
she is liable to be carted for her offence. See the cases in the text, 
and those collected in Com. Dif^. tit. Action on the Case for Defam- 
ation (D. ii}.) \2 Mod. \Q6. Holt s Rep. ^0. 1 Via. Ab.S95. And 
prohibition Jay to a spiritual court to stay proceedings for calling a 
woman 7a//or6M’n London. Hedd v. Winter, Bunh.i^VZ. 2Mod.\jiy. 
Brvvd V. Robey ts, 4 Burr- 2418., on affidavit of the custom, and that 
the words wCre spoken th?rc. Theyer v. Eastwich, ^ Burr. 29^2. 
But in Stanton and ux. v. Jones, 23 Geo. 3. reported Doug. Rep. 
3d. ed. 380. vote 96., whicli w'as an action for calling the wife a 
whore, plaintiff was nonsuitt d for not being able to prove the cus- 
tom to cart whores in London. It was then stated that the custom 
had never been proved so as to inaintair. an action in Westminster 
Hall ; and that in the city court the action is maintained, because 
they take notice of their own customs without proof. 

Previous to this decision, however, proliibitions have been granted 
to suits in the spiritual courts for publishing of a woman who lived 
in London, that she was a struynpet, and also for calling her liusband 
cuckold, which is tantamount to calling her whore. Cook v. Wing* 
jeld, Stra.555. 6 Mod. 114. Fortesc. Rep.SYl. 8o the saying of 
a single woman in London, that she was with child. Hodgkins and 







court of the bishop of Winchester, to stay a suit against the 
plaintiff by the defendant^ for having said to the** defendant, Timt, 
art a *whore ; and for having said to the defendant’s husband, 

You have married an old whore, and therefore have no children ; 
upon suggestion of the custom of London to cart whores, and 
that these w’ords were spoken in London. And on showing 
cause against tlie rule, it was urged, that it appeared upon the 
face of the suggestion, that as well tlie plaintiff as the defendant, 
lived out of the jurisdiction of London, viz. Jiewick at Bewick, 
in Middlesex, and Johnson in the parish of 8t. Olave’s, South- 
wark ; and therefore it would be hard to deprive the defendant 
of punishing lh(^ plaintiff for having spok(;u these malicious and 
defamatory words, in a court where she may proceed, to drive 
her to another court where'' she cannot proceed, the plaintiff 
living out of the jurisdiction of the court. And of that opinion 
was the whole court. And //o// chief justice said: That if hi 
such case a jirohibition were granted, it would give licence to all 
the market women, when they were in London, to defame their 
neighbours without fear of punishment. And the rule was dis- 
charged. L. Jlaijnu 711. 

1\ 5 Geo. Argyle and Httnf, Libel in the spiritual court, for 
the word te//6»;Y’y which, upon the face of the libel, appeared to 
have been spoken in London : and after sentence*, it was moved 
for a prohibition, because the defect of jurisdiction ajipeared in 
the libel itself, ami the court will judicially take notice of the [ 135 ] 
custom of London, where an action lies for the w'ord wdiore. 

By the court : The rule is, that you shall never allege matter 
out of the libel, as a ground ibr a proliibition after sentence ; 
but the foundation of our granting it must arise out of the libel 
itself in defect of jurisdiction. And if there be a defect of 
jurisdiction appearing in the libel, then the party never comes too 
late ; for the sentence and all other proceedings are a mere 
nullity. But w here the spiritual court liath an original j»irisdic- 
tion, w’hich is to be taken from them upon account of some 
matter arising in the suit, as ibr defect of trial ; there, alter sen- 
tence, the party shall never have a prohibition, because he him- 
self hath acquiesced in their manner of trial, which is a waiver 
of the benefit of a coimnon law^ trial. It is true, these words 
appear to he spoken in I-.ondon ; but how doth the* custom of 

ux. V. Corbet and ux. Sira. 545. But the words must charge that 
plaintiff was a whore in London^ and it is not siifhcient if the de- 
claration merely allege that she resided in London, liobertson v. 

PoxvteU B. R. sittings at Serjeant’s Inn before M. T. 57 G- 3. 

A similar custom is said to exist in the borough of Southwark. 

Caus V. Robertsy 1 A'c5. 418. 1 Sid. 97* S. C. In Bristol it is said 
that offenders of this class may also be punished by the temporal 
courts by custom, Andrews' Rep. JfOO. Pox\)€r v. ShaWy 1 Wik* 

Rep. 62. 
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London appear to us ? Tliere is nothing of that in the libel; 
and though we have such a private knowledge of it, that, upon 
motion, we do not put the party to produce an affidavit, because 
the other side never disputes it, yet we cannot judicially take 
notice of it; and if any body shall insist on an affidavit, we must 
have it in every case. It was never known that the court judici- 
ally takes notice of private customs ; but they are always specially 
returned. In the case of S^one and Fowler^ M. 9 Ann, there 
was a prescription for the parishioners to repair the fences of the 
churchyard ; and after sentence they came and suggested, that 
the rector was bound to those repairs ; and that the spiritual 
court, inasimich as the prescription w^as not admitted, had no 
power to proceed : but the court held, they came too late after 
sentence. Str, 187. 

8 Geo, Vicars and Worth, The wife libelled in the spiri- 
tual court, for words which appeared on the libel to be sjioken 
in London; the w'ords were (speaking to the husband,) Ymi are 
a cuckoldy old rogm^ and was cuckolded by a jwrler. And 
against a ])rohibilion it was urged, that the custom of London 
extends only to the word whore ; and that words which only 
import a woman to be so, are not within the custom. 13ut the 
whole court held the contrary ; for prohibitions have been often 
granted where the words are tantamount. And a prohibition 
was granted. S/r, 471. 

T, 9 Oco, Cook and Wingfield, The word strimvpct was held 
to be within the custom of London ; but the defendant not 
coming for a proliibition till alter sentence, the court denied a 
prohibition, on the autlioriiy of Ar^iijlv and Hunt^ though it 
appeared on the libel to be spoken in London. Sb\ 555. 
8 Mod, 114. Forlesc, Hep, 347. 

8. By the 1 Ed, 3. slat, 2. c. 11. intituled, No suit shall be 
made in the spiritual court agamst indictors : The commons do 
grievously complain, that when divers persons, as well clerks as 
lay pei)ple, liave been indicted before sheriffs in their turns^ and 
after the inquest procureil, be delivered before the justices ; alter 
their deliverance, they do sue in the spiritual court against such 


(4) In suits for defaniatu'*' the testimony of two witnesses is re- 
quired ; but it is sutlicicnt if there are two witnesses who speak 
separately to facts of defamation coinniittcd at different times. 
Compton V. Butler, 1 Hagg. Rep. 463. So it is not necessary that 
two witnesses should speak to the same woi'ls being uttered in pre- 
cisely the same terms. Cole v, Corder, 2 Phil. Circum- 

locutions implying infamy, though the word charging it is not used, 
amount to defamation in legal construction : and if the words are 
of clear and definite meaning, without being fairly capable of another 
interpretation, the direct charge of infamy is not necessary. Smith 
V. Wathins, id. 467* Semb, A party cannot sue or defend in Jbrmd 



indictors surmising against tllem that have defamed thenii to 
the great damage of the indictors, wherefore many people 
of the shire be in fear to indict such offenders ; the king 
will that in such case every man that feeleth himself grieved 
therebjs shall have a prohibition formed in the chancery upon 
his case. 

Befwe sheriffs in their turns'] Although the statute provides 
expressly for indictors in the turns only ; yet it extends ns well 
to indictors in all other courts, and to all witnesses, and to all 
others who have afiairs in the temporal court ; and who shall 
not be therefore sued or molested in the court Christian. 
12lte;j.4>3, 

9. Regularly, if the party defamed doth not commence an 
action or cause of defamation, and contest suit in the same, 

within a year from the time of uttering the words, the action is commcnc- 
taken away by the lapse of the yean for in such case, the 
plaintiff shall be supposed to have remitted the injury, at least 
not to recal it to mind ; especially if the party defaming, and the 
party defamed after uttering of the words, have been very 
familiar and conversant together, as in eating, drinking, saluting 
each other, or other signs of familiarity. Clarke^ tit. 118. 

Hut if the defamatory words were uttered in the absence of 
the plaintiff^ he being then perhaps in remote parts out of the 
kingdom ; and he doth institute the cause so soon as he returns, 
or at least within a. year alter his return to those parts, or to that 
j3arish in which the defamatory wortls were spoken, and causeth 
suit to be contested in the same ; his action is not taken away. 

Clarke^ tit. ] 1 9. 

By the statute of the 21 Ja. c, 16. Actions upon the case 
for slanderous words shall be brought within two years alter 
the words spoken, and not after : and if the jury find the 
damages under forty shillings, the plaintiff shall have no more 
costs than damages. 

Hut by statute 27 Geo. 3. c. 41. no suit for defamatory words 
shall be brought in any of the ecclesiastical courts unless the [ 137 ] 
same shall be commenced xs)ithm six calendar months from the 
time when such words shall have been uttered. 

10. M. 9 Ja. tVedh and Cook. Prohibition to stay a suit in in what case 
the ecclesiastical court at Norwich for defamation, and calling 

him whoremastcr, and saying that he had a bastard ; and shew^s, Justify/ 
that the defendant who sues in the spiritual court was sentenced 

pauperis in a suit for defamation in the spiritual court. Clifford v. 

Mahey, 1 Add. Rep. 1 24. Ought, tit. 8. note b. 

In actions for slanderous words, sued in any court soever not 
having jurisdiction to hold pica to the amount of 40^., if the jury 
assess the damages under 30 a-., the plaintiff shall recover only as 
much costs as damages w»ith further increase thereof. 58 Geo. 3- 
/ . 30. ^ 2. 
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for this cause of having a bastardy and ordered to keep tiie 
bastard at the sessions at Norwich. And notwithstanding, they 
would examine this again in the spiritual court. And upon tlii« 
suggestion the defendant demurred. And it yras adjudged, that 
the prohibition should stand: For being sentenced to be the 
reputed father by the justices of the peace, which is by the 
authority of the statute law, it cannot now be impeached in the 
spiritual court, nor elsewhere ; and all are concluded to say the 
contrary, until it be reversed. Cro. Ja, 625. 

So in Coo1ce\ case, E. \1 Ja. The plaintiff* sued the defend- 
ant in court Christian, for calling liim a bastard-maker ; and the 
defendant justified, because he was proved to be such before two 
justices of the peace, according to the statute of the 18 
which plea the judges in the court Christian refused : wherefore 
a prohibition was awarded. 2 liolL B^ep. 82. 

11. If any person is called to answer in a cause of defamation, 
if the plaintiff* hath also defamed the defendant, the defendant 
may in the very same cause re-convene the plaintiff, tliat is, he 
may give a libel in the presence of the plaintiff* and his proctor, 
though no citation was first taken out against him. But in these 
cases of re- convention, the parties must proceed together in the 
contesting of suit, in desiring one and the same term probatory, 
in the production of witnesses, in the conclusion, and in the pro- 
nouncing of sentence ; and so in all things, unto the end of the 
suit. And if defamatory words, mentioned in 'the libel, are 
mutually proved, a mutual compensation is to be made, both as 
to the penance and the charges ; that is, there ought to be no 
penance injoined, nor any condemnation in charges on either 
part. But it is otherwise, where two separate causes of defam- 
ation are commenced. And note, that in causes of rc-convention, 
though 51 compensation may be made between tlie parties, yet, 
seeing detainers are by law to be corrected ; the judge may, if he 
pleasetli, correct these defamers ex mcro officio at liis pleasure. 
Clark tit. 134. 

i'J. M. 10 Geo. Tory tint and MaiiT. The wife libelled in the 
spiritual court for calling her whore, and there being proceed- 
ings likewise for defamation against her by the other, the two 
husbands enter into an agreement to stay j^roceedings on both 
sides ; and upon one of the wives going on, the husband moved 
for a prohibition: but it was denietl. For, by the court, The 
suit is by the wife to recover her fame, and it is not in the power 
of the husband to restrain her. Sty\ 516. 

13. But if a feme covert sue in the spiriiual court, and recover 
costs, if the husband release them, the wife is barred. For 
since the husband is liable to the charges of the suit expended 
by the wdfe, he shall have the costs in recoinpence; besides 
that, the wife cannot have a chattel interest exclusive of her 



husband. But if the husband dies, the wife i{hall have them, 
because they were a thing in action ; and they shall not go to 
the executors of her husband. C/iambet'lain and Hewifson^ H. 

1 W. Ld. Raym, 74*. 

14. The punishment of defamation, is penande, to be injoined Sentence 
at the discretion of the judge. And after. passing of the sert- cutioir 
tence, the judge declareth, in the presence of the offender or of 
his proctor, the manner in which the penance shall be per- 
ioriiied. And if the party is present, he is admonished by the 
judge (otherwise a monition issiieth against Kim under seal) to 
uke out of the registry of the court a schedule of his penance, 
and to perform the same according to the form of the said sche- 
dule, and to make certificate of the due performance thereof on 
or before such court day as shall be ap})ointcd, and also to pay 
the costs taxed within a limited time, on pain of excommuni- 
cation. 1 Ought. 391, 2. 

If the w’ords were spoken in a public place, then the penance 
is usually injoined to be done publicly, as in the church of the 
parish where the person defamed dwcllelh, in time of divine 
service, in the presence of the person defamed (if he has a mind 
to be present), but not coveretl with a linen garment as in causes 
of correction. But if the ivords were spoken in a private place, 
then the penance is done in the house of the person defamed, or of 
the minister, or of some other honest neighbour. 1 Ought. 392. 

And the form of words usually is this; The defamcr publicly 
pronounces, that by such and such words (as are set forth in the 
sentence to have been spoken by him) lie Iiath defamed the 
plaintiff; and therefore that he begs pardon and forgiveness, first 
of God, and then of the party defamed, for liis uttering such [ 3 

words. 1 Ought. 392, 3. 


SDtstaUatfon. 

• 

I. J^EGRADATION is an ecclesiastical censure, wdiereby a 
clergyman is deprived of his holy orders which formerly 
he had, as of priest or deacon. God. Rep. 309. 

2. And by the canon law, this may be done two ways : either 
summarily, or by word only ; or solemnly, as by divesting the 
parly degraded of those ornaments and rites, which were the 
ensigns of his order or degree. God. Rep. 309. 

3. Which solemn degradation was anciently performed in this 
manner, as is set forth in the sixth book of the decretals {a) : 
If the offender was a person in inferior (}rdcrs, then the bishop 


(a) fi®. 5. 9. 2. 



of the diocese alone, if in’ higher orders as priest or deacon, then 
the bishop of the diocese, together with a certain number of 
other bishops, sent for the party to come before them. He was 
brought in, having on his sacred robes, and having in his hands 
a book, vessel, or other instrument or ornament appertaining 
to his order, as if he were about to officiate in his function. 
Then the bishop publicly took away from him, one by one, the 
said instruments and vestments belonging to his office, saying to 
this eftect, This and this w^e take from thee, and do deprive 
thee of the honour of priesthood ; and, finally, in taking away 
the last sacerdotal vestment, saying thus, By the authority of 
God Almighty, the Father, the Son, and the Holy Ghost, and 
of us, we do take from tliee the clerical habit, and do depose, 
degrade, despoil, and deprive thee of all order, benefit, and 
privilege of the clergy, 1066. 

And this seeineth to .have been done in the most disgraceful 
manner possible ; of which there seem to be some remains, in the 
common expression of pulling a man^s gonam over his ears- 

By Cat/, 122. 4. When any minister is complained of in any 
[ 140 ] ecclesiastical court, belonging to any bishop of his province, lor 
any crime, the chancellor, commilssary, official, or any other 
having ecclesiastical jurisdiction to whom it shall appertain, shall 
expedite the cause by processes and other proceedings against 
him: and upon contumacy continuing, excommunicate him, 
infra, (2Bji?CQlUUtUlttC^ttOtt4] But if he appear, and submit 
himself to the course of law, then, the matter being ready ibr 
sentence, and the merits of his offence exacting by law, either 
deprivation from his living, or deposition from the ministry (b), 
no such sentence shall be pronounced by any person whosoever, 
but only by the bishop, with the assistance of his chancellor and 

(6) As deposition, or degradation from the ministry, necessarily 
includes deprivation of benefice ; though a man may be deprived of 
his benefice without being' degraded from the ministry; I have, in 
enumerating the caus«‘8 of deprivation, noticed such of them as 
appear to be also causes of degradation. The statute Hen, 8. c. 1. 

§ 6. reserves to the ordinary the power of degrading clerks convict 
of treason, petit treason murder, and certain other felonies there 
mentioned, before judgment. And Dr. Gibson observes, that in the 
judgment given against Dr. Leighton (6 Car,\,) for publishing a se- 
ditious book, it is said as follows : — And in respect the defendant 
hath heretofore entered into the roinittry, and this court, for the 
reverence of that calling doth not use to inflict any corporal or 
ignominious punishment upon any person so long as they continue 
in orders ; the court doth refer him to the high commission, there 
to be degraded of his ministry,** Which being accordingly 
done, he was set in the pillory, whipped, Sic- Gib. Cod, 1(166. 
2 Hushtjo- 56, 
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dean (tf they may conveniently l)e had,) andsoi^eoftbeprdsend- 
aries, if the court be kept near the cathedral church ; or of the 
archdeacon, if he may be had conveniently, and two other at 
least grave ministers and preachers, to be called by the bishop, 
when the court is kept in other places. 


3>elegate0. . 

court of delej^ates is so called, because these delegates 
<lo sit by force of the king’s commissioa under the great seal, 
upon an appeal to the king in the court of chancery, in three 
causes: 1, When a sentence is given in anj^ ecclesiastical cause 
by the arclibishop or his oHiciaL ^2. When any sentence is 
given in any ecclesiastical cause in planes exempt. 3. When a 
sentence is given in the admiral’s court, in suits civil and marine, 
by the order of the civil law. And these commissioners are 
called delegates, because they are drlcgated by the king’s com- 
mission t<)r these purposes. 4 InsL 339. 

The law concerning ihft court, falleth in under the title 

appeal. 


Deprttiation. 

T^EPllIVATION is an ecclesiastical censure, whereby a cler- 
gyman is deprived of his parsonage, vicarage, or other 
spiritual promotion or dignity. 1, c, 9. 

And the causes of such deprivation are properly and naturally 
determinable by the ecclesiastical laws of this realm (c) : But 


(c) Art. 26. — The causes of deprivation may be classed under 
two heads: 1. Such as have been allowed by the common law, or 
created by statute. 2. Such as depend upon the canon law only. 

I. Causes of deprivation alUmed by the common law^ or created by 

statute. • 

1. Want of orders. — Before the stal, 13 & 14 Car. 2. r. 4. §14. 
if a layman was presented, instituted^ and inducted, he was parson 
de facto ^ and acts done by him while parson, such as marriages, 
leases, &c. were valid. Costard v. Windet, Cro. Eliz. 775. But he 
might be deprived. Hob. 149. Sutton* s case, Cro. Car. 65. Dy.292. 
353. Now the above-mentioned statute enacts, that no one sluill be 
capable to be admitted to any benefice who is not ordained priest. 

2. Illiteracy. — Which lord Hobart says, subjects a person to 
deprivation, being malum in sp. Loveday v. Archbp. Cant. Hob. 1 49. 
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m ^epirluation* 

because generally, there are estates of freehold dependant upon 
these promotions and dignities, and annexed to them inseparably, 


3- Want of age, — Now regulated by Eliz* r. 12., which de- 
clares admissions, institutions, and inductions, contrary to the act, 
void. March A Gib. Cod.lOQS. 

4. Simony — was a crime at the common law. Baker v. Rogers^ 
Cro. Eliz. 686. 789. Mackaller v. Todderick^ Cro. Car. 561- ; and is 
now regulated by 31 Eliz. c. 6., which declares the presentation, in- 
stitution, and induction so obtained, utterly void. 

5. Plurality. — By 21 JF/c«. 8. c. 13. But before the statute the 
first benefice was void by cession, if the parson took a second with- 
out dispensation. F. N. L. Yet, though the patron might 
present thereto if he would, he was not compellable to take notice 
till deprivation. The Kin^ v. Archh. of Cant, and Pryst. Cro. Car. 
357. Plurality was forbidden by the ancient canon law. 6®. 1. 6. 15. 
X. S. 4. 3. And by the Constitutions of Othobon and archbishop 
Peccham. AthA26. Lind.lSG. Gib. Cod* 903. 905. 913. 

6. Conviction of treason^ murder^ or felony^ by the temporal courts. 
— On which conviction the ecclesiastical courts may build a sentence 
of deprivation. Hob. 121. But they cannot hold a plea of the 
crown. Ib. 290. The power of degrading clerks convict of certain 
of these offences, is reserved to the ecclesiastical court by 23 Hen. 8. 
c. 1 . 

7. Incumbent refusing to use the hook of common prayer^ or speaking 
or preaching any thing in derogation thereof, or ttsing any other rite 
or ceremony, being iheraif twice convicted, — shall ipso Jacto be de- 
prived. 2& 3Ed. h. c. 1. and \Eliz. c. 2. See Cawdrie\ case, 5 Rep. 
Pop. 59.; and UDuhltc ^ora^ip, 11. 10. 

8. not publicly reading the thirty-nine articles of religion in the 

church whereof he has cure, in the time of common prayer, with declar- 
ation of his urfeigned assent thereunto within two months after induc- 
tion, — shall be ipso facto immediately deprived. \3Eliz. c. 12- 

9. not being admitted to administer the sacraments within one 

year after induction, if not admitted before, — shall be ipso facto ira- 
incdiately deprived, 13 Eliz^ c. 12. Which is conformaole with the 
antient law of the churvb. Lind. 64. 

10. advisedly maintaining or affirming any doctrine contrary to 

the thirty-nine aHides, and when convented before the bishop or commis- 
sioners, persisting therein, and being thereof lawfully convicted,-— 
cause foi the ordinary to deprive by sentence, 13 Eliz. c. 12. See 
Cow. loOS! XXXVIII. 

1 ] . not reading the morning and evening prayer, and declaring 

his urfeigned consent thereto, according to the prescribed form, within 
two months after actual possession, or, in case (f impediment, within 
one month if ter such impediment removed, — shall ipso facto be de- 
prived. 13 & 14 Car. 2. c. 4. f 6. 

12. Evefy person in holy orders shall subscribe the declaration if 
coiformity to the liturgy if the church of England, and shall procure 
a certificate under the hand and seal if the ordinary (who is required 
to make the same), and shall publicly and openly read the same, iogeihei" 



Wiitch rest ht the' sole delernivndtioT} of the oomtnon, law; tW 
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with the declaration aforesaid^ upon some Lord's da^^ within three months 
then next followings in his pansh churchy in the time f divine service^ 
upon pain^ if he fail therein^ of being — utterly disabled, and ipso facto 
deprived. 1S& 14r CVir.2. <?.4. §8 — 11. Explained by 
1 * 8 . ^ 11 . 

Note. By 23Geo.2. 0.28. The ordinary may*a]low of any lawful 
impediment for not complying with the statutes of \SEliz. and 13 St 
14f Gar* 2. ^ 

IS. Every ecclesiastical person^ Sfc. shall take and subscribe the oaths 
^allegiances supremacy j and abjuration ^ specified in 1 si.2* 

c. 13. at some of the courts of Westminster ^ or at the general or quarter 
sessions where he resides^ within six calendar months after admissions 
whichs if he neglect or rfuse^ and be thereof law fully convicted in any 
of the king's courts at Westminsters or ike assizess he shall suffer the 
several penalties enumerated^ and — shall be disabled to be in any 
office. 1 Geo. 1. st. c. 13. § 1. & 8. 9 Geo, 2. c. 2H, § 3. 

14. Infidelity and Miscreancy. — Under which heads may be con- 
tained atheism, blasphemy, heresy, schism, and the like, which the 
laws of the church have always punished with deprivation. Gib. 
Cod.\088. 5 Rep, 58. b. Specot's case, 5 Rep. 2. 54. And notes that 
the jurisdiction of the ecclesiastical court, in these cases, is reserved 
by 29 Car. 2. c. 9. which takes away the writ de heretico comburendo. 
But as to heresy, see that title. 

15. luconiiuence. — In the reign of Eliz. Fox and Burton v/crc 
deprived for adultery. 6 Rep. 13.^. Hob. 291. Cro. Eliz, 4J. 

16. Drunkcfiness, — SJa.l. Parker was deprived by the high com- 
missioners for drunkenness, and prohibition was denied. 2 BrownL 37- 
And in an action of debt for not setting out tithes, the defendant 
having shewed the deprivation of the plaintiff, for drunkenness, by 
the high commissioners, the court held that for such a common 
fault, after admonition, the commissioners might deprive, Mortimer 
V, Freemans 1 Brownl. 70. And Can. Apost.A^l. 

17* Disobedience to the orders and constitutions made for the govern^ 
ment qf the church. — Agreed by all tlie justices. 2 Ja.\. Fareley'a 
case. Cro. Jac. 37. 

1 8. Conviction qf perjury in the temporal or ecclesiastical court. — 
B Ed. At. 3. B Rep. 68. Ayi.Par.208. Gib. Cod. 1008. 

19. Nonpayment qf ienthss according to 26 Hen. 8. c. 3. * Certified 
by the bishop. — By ' 2 6c 3 Ed. 6* c. 20. the incumbent was to be ad- 
judged ipso facto deprived of that benefice, whereof such certificate 
was made. But now by 3G.1. c. 10. §2. the defaulter is to forfeit 
double the valtie of the tenths ; and the bishop is dicharged from 
receiving them, and a collector appointed in his room. 

20. Dilapidation or alminiion.—Lov^. Coke says, that dilapidation 
of ecclesiastical palace.s, houses, and buildings, is a good cause of 
deprivation. 3 Inst, and quotes 29 Ed. 3. 16. 2 Hen, 4. 3. 9 Ed. 4. 34. 

S. P. Bishop of Salisbury a case. Godb. 259. But Dr. Gibson doubts 
whether the punishment was ever inflicted, and o!)serves that the 
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pr6ceedihg9 of the ecclesiastical eoutts ; atid whete tbejr proce^ 
against the rules of law, they frequently prohibit them' (especially 

books of canon law speak of alienuttQns oidy* C^nts, 10« S« 12. 2. IS* 
J. C* 2. 27* Lind* l4fS, 

[21. Unnatural crimes* — In 1822, P.J. Bishop of Clogfter, waa 
deprived in Ireland for attempting to commit an unnatural crime. 

22. Cutting domi timber growing on the patrimony of the churchy 
unless for necessary repairs, is said to be good cause of deprivation. 
Walter v. Hey ford, 1 Roll* Rep* 86. 1 1 Rep, 98. Bishop of Salisbury s 
case. Godb,259*'\ 

Under this head it is to be observed, that though the 21 Men* 8. 
c. 13. declares the first benefice void in law by induction to a second : 
ahd the ISJE^/^z. and 13 and 14* C//. 2. declare that persons offending 
against them shall be ipso facto deprived, and the 31 Eliz* makes in- 
ductions contrary to it utterly void; yet if the persons instituted and 
inducted continue to act as incumbents, contrary to the provisions of 
those statutes, the ordinary may examine the matter, anu declare the 
church void by sentence in the ecclesiastical court. Wats* C.5&6. 
Cro. Eliz* 252 & 686. And such declaratory sentence is proper, if 
not necessary, where the bishop intends to take the benefit of the 
lapse under the 13 Eliz* c* 12. See ^Sepefi'cc, VJL though not necessary 
to the patron or parishioner resisting the plenarty. For where an 
act of parliament creates an avoidance, no declaratory sentence is 
necessary. 6 Rep. 29. A. Otherwise, where the avoidance is> created 
by a lesser authority, as an ecclesiastical constitution. Thus, though 
the constitutions of Otho and Othobon declare concubinage a cause 
of deprivation, ipso jure, it is agreed that sentenlia declaraioria de- 
licti is necessary. Lind. ] 5* Alh*4!6* And such a declarafbry sen- 
tence is also necessary where the canons inflict excommunication 
ipso facto* Gib* Cod* lb-19, ©jccommumcatiott, 4. 

II. Causes of deprivation by the canon law. 

1. disclosing coifessions — From anger, hatred, or even ^ear of 
death, was punished with degradation. Waller* Lind* 354. 

2. Wearing arms — Was punislied with excornniunicafion, and ff 

the pavtv remained contumacious, he was ipso facto deprived. Oiho- 
bon^ Ath. 85. , ^ 

3. Nun-rcsidrnce * — Stephanus* Lind. 64. X* 1> 28. 2. 'Sec the 

form of process and r.ntence of dt'privation of a rector for non- 
residence in tlie append, to Gib* Cod* § 10. , / - ' 

4. Demanding money for sacraments — Was considered as a spedps 
of simony, Car. 1.1. 103. and punished as such by Otho. Alh.Sll 

5. Obstinacy in an intruder^ where institution had not been bbtapiedu 
or where the prior incumbent was proved a/w — Was punfshcd by 
Othobon with the loss of all benefices within the kingdom. Ath*9o* 
Gib* Cod\ 781. See 3[ntru0ion* 

6. Violating a sanctuary — Was punished by Othobon with ex- 
communication, ipso facto ; and if satisfaction were not made within 
a limited time, with deprivation. Ath, 101. 

7. Marriage and, a forliori^bigamy. Lind. 128. Otho, Aik. 38. 



wliere sudi seiUenoe for ^ny offence is jinflicteciby act of (laflia- 
raent). 1. c* 9* r 

111 all causes of deprivation of a person actually possessed of a 
benefice^ these things must concur: 1. A monition or citation 
of the party to appear. 2. A charge given him, to which he is 
to answer, called a libel. 3. A competent time assigned for the 
proofs and answers. 4. A liberty for counsel to defend his 
cause, and to except against the proofs and witnesses. 5. A 
solemn sentence, after hearing all the proofs and answers. These 
arc the fundamentals of all judicial proceedings in the ecclesias- 
tical, courts, ill order to a deprivation. And if these things be 
not observed, the party hath just cause of appeal, and may have 
a remedy by a superior court. And these proceedings are [ 146 ] 
agreeable to the common justice and reason of mankind; because 
|the party accused hath the liberty of defence, and the right of 
appeal. 1 Still. 323. Aijl. Pai'erg. S09. 

By 122. Sentence against a minister, of deprivation from 
his living, shall be pronounced by the bishop only with the 
assistance of his chancellor and dean (if they may conveniently 
he had), and some of the prebendaries, if the court be kept near 
tlie cathedral church; or of* the archdeacon, if he may be had 
conveniently, and two other at least grave ministers and preachers 
to be called by the bishop, wlien the court is kept in other 
places. 

See ^((10. 


A". 3. 3. Dy. 133. 3l3i(5amr. By 31 Hen. 8. c. 14. § 9. a priest keeping 
company with a wife ivas to suffer as a felon. 

8. Concubinage — Was punished by degradation by Alexander the 

2d. 81. c. 16. See also /./«(/, 10. 127. Olho Ath.^7. Olhob. 

AfA.98. And by 31 Hen,8. c. 14. §19. a priest keeping a concu- 
bine forfeited his goods, chattels, and promotions, and was to suffer 
Jmprisonment at the king’s will. 

9. Contumacy in •wearing an irregular habit — After monition, was 

punished with suspension, ab ojficio et hhitficio by Archp. Stratford, 
which could only be redeemed by payment of u fifth part of the 
profits of the benefice for one year to the poor. A/W. 122. Vid. 
iiifra, • 

10. Officialing ajicr excommunication without absolution , — A^.'5. 

27. 3&fS. Gib. Cod. \m). 

11. ‘ Keeping solemn Jtisis other than such as are appointed by law — 
Either pnblicty or privately, without the licence and direction of the 
bishop under his hand and seal, or being wittingly present at any of 
them, is punished with suspension for the first fault, cxcomniu- 
nicatiop for the second, and deposition from the ministry for thie 
third, by Ca\u 72* 
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T^ILAPIDATIONS of chant^ls, to be repaired by lay, im^ 
^ propriators^ are treated of under the title Cbtircl)^^ (d) 

A bishop ds soon as he is installed, and a rector or vicar as 
soon as he is inducted, ought to procure workmen, as carpenters, 
masons, tilers, and others skilled in building, to view the dilapi-* 
dations, or whatsoever shall want repairing, and write down lor 
what sum a workman will or may rebuild or repair the same, 
and set their hands to the same for a memorial thereof ^when 


(d) A dilapidation, according to Parson's Counsellor^ b. 1. r.S., is 
the pulling down, or destroying in any manner, any of the houses 
or buildings belonging to a spiritual living, or suffering them to run 
into ruin or decay; or *wasting or destroying the woods of the 
church, or committing or suffering any wilful waste in or upon the 
inheritance of the church. And certainly, he adds, there can be 
nothing worse becoming the dignity of a clergyman than non-resj- 
dence and dilapidations, which for the most part go hand in hand. 
In addition, therefore, to the doctrrne of dilapidations of houses, 
treated of by the author under this title, which the bishop may pre- 
vent by spiritual censures, or for which the next incumbent may 
recover damages in the spiritual court, or in an action on the case 
at common law, either against the executor of his predecessor, or 
the predecessor himself, if he has taken other preferment ; it will 
be proper to notice here the statute 35AV/. 1., which prohibits 
rectors from cutting trees in the church-yard, except for repair- 
ing the chancel of the church. See ^f)urc{), V. 3. And, in general, 
if a bishop cut down and sell the trees of his bishoprick, or a parson 
or. prebendary commit waste, a prohibition lies at common Jaw. 
2 RolL Ah. 813. Repisi.72. a. In analogy to which procedure, lord 
Hardivicke^ upon affidavit of waste committed, granted an injunction 
out of Chancery to restrain further waste. Bradley v. Sirttchey^ 
Barnard, S99* 2 Afk.2\7, And such an injunction will be 

granted at the suit of the patron in a common case, and in the case 
of a bishop, at iho suit of the attorney -general for the king. But 
the patron cannot pray an account, for lie cannot have any profit 
from the living. Ktn^ht v. Mosely, Amb. 176. A similar injunction 
has also .been granted against the widow of a rector, at the suit of 
Ihe patroness, during the vacancy. Hoskins v. Fealkerstone^ 2jBr. 
552. In the Countess oj Rutland* s case, 1 Lev. 107* 1 SiHer^. 152«, 
the court held that the digging of new coal-mines in a glebe was 
not waste. But in the above-mentioned case of Knight r. Mosely, * 
lord Hardvoicke said, that a parson cannot open mines', but may work 
those already opened. 

. In the "case of Jtfferson v. the Bishop of Durham, it was held that 
the court of Common Pleas had no power to issue an original writ 
of prohibition to restrain a bishop from committing waste in the 
possessions of his see ; at least at the suit of an^uninterested per- 
son. 1 Bos, Sf Pill. 105. 



Di!aptDatfoit0. 

they shall be called to be witnej^ses thereupta For after this 
inspection shall rector, or vicar, may 

commence his suit for dilapidations when he pleaseth. And 
shch workmen, in support of the action, oiight to prove tf]4t 
such decay cannot sufficiently be repaired or amended for less 
than such sum, and that they themselves would not do it, for 
less. And that such proof may be sufficient, it is requisite^ that 
there be two witnesses in every paiticular, aqd not one witness 
to one kind of work only, and another to, another. Clarke^ 
tit. 124s 1 Ought. 253. 

If the benefice hath been vacant for some time, as for three or 
four years; or if the incumbent hath not* sued for some time 
^ter his induction or installation, nor caused the dilapidations to 
be viewed and estimated ; lie shall not be entitled to recover the 
whole sum estimated for dilapidations, but consideration shall be 
had of the time elapsed from the cessation of the last incum«* 
bency, and a proportionable deduction made for the decays 
which may reasonably be supposed to have hapj>eiied during 
such intermediate time. Clarke ^ tit. 126. 1 Oiight. 255. 

More particularly; concerning dilapidations, the following 
constitutions and statutes haye been made ; 

Edin. If the rector of a church at his death shall leave the 
houses of the church ruinous or decayed^ so much shall be deducted 
mt of his ecclesiastical goods as shall be sitfficicnt to repair the 
same^ and to supply the other defects of the church. The same we 
do decree concerning those vicars, who have all the revenues of 
the church, paying a moderate pension. For inasmuch as they 
are bound to the premises, sucli portion may well be deducted^ 
and ought to be reckoned amongst the debts. Always nevertheless, 
having a reasonable regard to the revenues of the chqrch, when 
sucli deduction is to be made. Lind. 250. 

Shall leave the houses ef the church ruinous or decayed^ As, the 
manse of the rectory or vicarage; and other buildings whatso* 
ever, the building or reparation whereof pertaineth to the rector 
of vicar immediately. But otherwise it seemeth to be, of tliose 
houses the building or reparation whereof pertaineth to others, 
as tenants and. vassals, by virtue of the tenure of their lands. 
U . . . 

So Ttmch shall deducted] Either by himself in his last will 
and testan^^nt ; or by the ordinary, whose office it is to provide 
for the church’s good. Id. 

‘ Out qf his ecclesiastical goods] Which he hath obtained in the 
right of his church: for such goods by tacit agreement are 
bound to the said repkration, but supjx)se (saitli I^indwood) 'he 
hath hot ecclesiastical goods sufficient ; whether such r^ars^ion 
ought to be made out of his patrimonial goods hath been made 
a question. It seemeth (he sayfe) that if he hath employed his 
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ec(^esm6tical goods in the improving of his patrimony/ Oi* if 
too much attention t6 his worldly affaths he hith nef^ected his 
ecclesiastical ; in such case^ he is bound to make satisfaction out 
of his patrimonial goods. Id. 

As shall be sufficient} And if there be hot sufficient, thenf so feir 
forth as the goods will extend* Id. ‘ 

To repair the same} Having regard to the exigencies and 
(juality of the thing to be repaired; so as the same be for 
necessity, but not for pleasure* Id. 

And to stipply other defects of the church} So far fortli as they 
belong to the rector or vicar to be sustained. Id. 

Ought to be reckoned amongst the debts} And therefore to be 
preferred before legacies ; for legacies are not to be paid, until 
the debts shall be nrst satisfied. Id. 

But albeit the law allows the payment of dilapidations before 
legacies, yet the same are not be paid before other debts ; for 
the common law (Sir Simon Degge says) prefers the payment of 
debts before damages for dilapidations. Tleg* 1. r. 8. 

Othob. To the intent that we may provide a remedy against 
the covetousness of divers persons, who although they receive 
[ 149 ] much substance from their churches and ecclesiastical benefices, 
do yet neglect their houses and other edifices, so as not to pre- 
serve them in repair, nor build them when ruinous and fallen 
down ; by reason whereof deformity occupieth the state of the 
churches, and many inconveniences ensue : We do ordain and 
cstabMsh, that all clerks shall take care decently to repair the 
houses of their benefices, and other buildings, as need shall 
* recpiire; xcdiermnto Ihey shall be earnestly admonished by their 
bishoiis or archdeacons ; and if any of them, after the monition 
of the bishop or arclidcacons, shall neglect to do the same for the 
space of t’wo months, the bishop shall cause the same effectually 
to be done, at the costs and charges of such clerk, out of the 
vnftts of his chirch 'ntd hemfee, by the authority of this present 
statute; causing so nrirh thereof to be received, as shall be sufficient 
for such rrpaiaiion. 'Hie' chancels also of the church they shall 
cause to be repaired by those who arc bound thereunto, accord- 
ing as is above expressed. Also we do injoihf by attestatioft of 
the divihe judgment, the archbisliops and bishops, and other 
inferior prelates, that they do keep in repair their houses and 
other edifices, by causing such reparations to be made as they 
'know to be needful. Aihon. 112. 

That all clerks shall take care} UiuK'r which general cxpi'ession 
are comprehended curates and prebendaries, and all others 
'having any ecclesiastical benefice whatsoever. Id. 

Whereunio they shall be earnestly admonished by I heir bishops or 
'Urchdeatons} And this hath sometimes been dorte by a general 
Snortition throughout the die^se, or deaiirv. 751. 

IS ^ 



? to, do^.thek mine fcar^ the ^ace ^ two numt^J A.t 

l^eBst^.to s^ abput rtl^q si|^! for it way that such time shall 
means be sufficient for tbe.ffiiishlng thereof. Id, 

’ Old of the profits of the chnrch and ben^ce"] So that it is lawful 
top th^^d^ry U^;S^iquestcr tlie same, for the making of such 
reparations. Id, 

[^ i rCatfSing so muck thereof to be received'} And sold to the best 
, purchaser. Id, 

' As shall be sufjicient for such reparation] Aipcording to the dis- 
cretion of the l)ishop, as particular occasions require* The 
general practice is a fifth part. And if the party is dissatisfied, 
he may appeal. Athon, 112. 1 Still, 61 . • 

. ^ Mepham, We do ordain, that no inquisition to he made^ cqHt 
ceming the dfccts of houses w other things belojiging to an eccle^ 
siasUcai hcn^ce^ shall avail to the prcjmiice of another^ un/css it he 
made by credible persons sveo^'ii infonn q/*laxi\ the party interested 
iei)ig first cited tJitreunto, And the whole sum estimated for the [ 150 ] 
detects of houses, or other things belonging to ecclesiastical 
benefices, whether found by inquisition, or by •way of composition 
made^ the diocesan of the place shall cause' to be applied to the 
reparation of such defects, •within a competent time to be ajpointed 
by his discretion, Lind, 254?, 

Inquisition to be made] Which may be done, not only at the 
insUince of any pai ty interested, but also by the judge himself 
er officio. For the ordinary, without any application made by 
tiny person, may cause the houses of the church to be covenably 
repaired out cl the profits of the benefice. And such iiujuisi- 
■tion as aforesaid may be made without any fiunc of the defects . 
preceding. And the reason is because it is done, not for 

tleprivation of the parson, but for the amcndinent of the 
defects. Id, 

Co)iCirning the d( frets of Jumes or other thmgs bdmging to an 
ecclesiastical hc7ufice] That is, of which the beneficed person 
luith the burden and charge of reparation; as of the chancel, 
inclosures, hedges, ditches, and suchlike. Id, 

V Shall, avail to the jn^ifudice of another^ That is, of the bcneficed 
.person himselfi jf he be living; or of his executors or adminis- 
trators, if he be dead. Id. • 

. Unless it be made Inj credible As, for instance, able 

and cxpericnc(;d workmen ; as also clergymen, having skill and 
-knowledge in such matters, who are usually joined with laymen 
rjn the mandates, for such inquhsilions to be maile. Id, 

, Sxvom in form qfla*w] That is, who shall sw'car, that they will 
truly make inquisition, witliout hatred or favour, or any interest 
which they have or shall have therein. Id, 

. . The parly interested being JirsL cited thereunto] And if the 
witnesses of the party suing for dilapidations, either for favour, 
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or bemuse th^ haw taken the work'^ta be 
ppcmise thereof, shall depose that the decays eannot be repaiaed 
for less than such h sum ; the defendant, if he shall see .eeiisejK 
may produce witnesses to the contrary, and shall be' alloa%d td 
carry workmen upon the^ pretniaes to inspect, the dilapidatioiu^ 
and may make exceptions, and disprove the .estiBiate 
is excessive) hy more or more skilful workmen. Clarke^ 
lit. 125. . . . . 

- If the party cited doth not appear, through* contumacy, the 
tnquisldon nevertheless may proceed. - Zdn<L 254. * 

([ 151 3 ^ by *tmy of composition made^ For the parties may Ogree^ 

without any inquisition, for a certain sum to be laid out in the 
reparations. Id. 

The diocesan of the place shall cause to be applied^ So that 
bis inferior, namely, the archdeacon, cannot by his constitutioQ 
do that which followeth: For albeit the archdeacon may ad- 
monish the jierson beneficed to make due reparation ; yet the 
bishop only shall cause so much of the profits to be received, as 
may be sufficient for making the reparations. Id. 

Shall cause to be applied] By ^ecclesiastical censures and 
other lawful remedy, and also by sequestration of the profits# 
/d. * 

Within a competent time to be appointed by hit ducretion] 
In a just and reasonable manner; otherwise the party may 
oppeaL Id. 

By the^ statute of the 13 IRliz. c. 10. Where divei's ecciesias* 
tical persons, being endowed and possessed of ancient palaces^ 
mansion-houses, a?id other edifices and hutldings belonging to 
their ecclesiastical benefices or livings, have not only aiilleren the 
same, for want of due njparations, partly to run to great mid 
and decay, and in some part utterly to fall down to the ground, 
converting the timber, lead, and stones to their own benefit; 
but also have made deeds of gift, colourable alienatiotis, and 
other conveyances of like effect, of their goods aind chattels in 
their life-time, to. the itJtent and of purpose after their dea^, td 
defeat and defraud their auccessors^M' such just actians'^atid- 
remedies, as otherwise they might and* should jiave had for the 
same, against their €Xi\ uiors or administrators by the laws ccclesi-- 
asiicai of this realm ; to the great defacing of the state ecclesias- 
tical, and intolerable charges of their successors, and evil 
precedent and example for others, if remedy be not provided ; 
It is therefore enacted, that if any archbishop, bishop, dea|i, 
archdeacon, provost, treasurer, bhaiinier, chancellor, prebendai^, 
or any other having any dignity or office in any catliedral or 
Collegiate church ; or if any pmson, vicar, or other utainilmd of 
any ecclesiastical liviftg wliereunto belong any bou^ or houses,, 
or other buildings, which by law or he bound lk> ke«f^ 



Hck) in anja^^^Msd or gUk^ 09 

alieiiatkm^or other 4ik«'^«onveyance of ^lii^^trioveaUe goc^ or 
ebatt^ to the. intent and purpose afoi^said; the successor of 
him that shall imake such deed of gift; 01 ^ alienation, shall and 
{my.coiiiiuence suit, and have such remedy in any ecclesmsticfd 
cdiiet of tiMa sealm, competent for the matter attinst him or 
tbem^ to whom such deed of gift or alienation shall be soniadet 
tor the amendment and reparation of so nitich of the said dila-^ 
pidatipns and decays, or just recompeiice of Aie samo^ 0s bath C 2 
happened by his fact or d^ault : in such soil as he m^trop 
ou^t to bave^ if he to whom such deed of gift or alienation shall 
bd so made, were executor or administrator of him that made 
such deed or alienation* (e) 

Note, Here is no appearance of this statute being temporary : 
nevertheless it is continued as temporary by the Ija. and 

further by the 21 Ja. c*28.; and not further indefinitely (as a 
great many other statutes were) by the 16 Car.. cA> So that 
upon the whole there may perhaps be some doubt, whether this 
statute is now in force. 

ji7id other edijices and hiilding(\ Although in this preamble, 
nothing is referred to as dilapidation, but decayed or ruinous 
buildings ; yet it is certain, that under that name are compre- 
hended hedges, fences, ditches, and such like ; and it hath been 
particularly adjudged coiicci*ning wood and timber, that the 
felling of tiiem by any incumbent (otherwise than for repairs or 
for fuel) is dilapidation ; from which he may be restrained by 
prohibition during his incumbency, and for which he or his 
executors (g) are liable to be prosecuted, after he ceaseth 
to be incumbent. Gibs* 752. 2 Bulstr. 279. 3 Bvhtr^ 

917. 

Against their executors o;* adynmish^ators'] This act only makes 
provision against the particular abuse of fraudulent deeds to 
defeat the successor, after the incumbent is dead; but by the 
iwles of the church (as appears by the foregoing constructions) 
the oi^dinary, in case of dilapidations, hath a right to takecc^ni* 
aance of* them, during the life of the incumbent, either by volun- 
tary inquisition, or upon complaint made to him ; or to enforce 


(r) Dilapidations are sufficient cause for deposing or depriving a 
hilihQp. 1 1 Cp. 4^9* 3 Iryst. 204. 3 Btdstr* 1^8r 1 35* Serjt. 

Hi// a MS. notes. 

J g) This is transcribed from Gibsoti : but the autijorities here cited 
do not warrant what j|$ here laid down as to the executors. And 
the only colour for it is, what is laid down in Rf* Leg.f 39* cited 
by Gibspn. Vide Vine/s Abu tit. .Waste (O) 5, 6, 7. that a bishop, 
archdeacon, or parson, shall not have action for waste <U>pe jfi the 
time of his predecessors. Serjt. Hir//s MS. notes. 
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Hpttration by sequestrlug of the >profk«, or by .ecclteiiartlcal 
hensures, even to deprivation. Gibs\T5B. . 

Their exeaUars or administrators^ In a suit for ciilapidationtr 
ill the spiritual court, the executor of an administrator prayed a 
prohibition upon oath, that he had no goods of the flrst intestate; 
and the court agreed, that the executor of the administrator is 
not liable, unless he hath goods of the first intestate, or be ad- 
ministrator of goods not administered by such administrator; 
upon which, the prohibition was granted, and stood. Gibs* 753. 
3^:r6.619. 

iJj/ the laws ecclesiastical of this rcalm\ In acknowledgment of 
the right of the ecclesiastical courts to the sole cognizance in the 
case of dilapidations, a writ of consultation is provided in the 
register. Gibs. 753. 

[ 153 ] ' And Sir Simon Degge says, suits for dilapidations are most 

properly and naturally to be brought in the spiritual courts: 
and no proliibition lieth. (5) Jiut nevertheless, he says, the 
successor may (if he will) upon the custom of England, have a 
special action upon the case against the dihipidator, his executors, 
or administrators. P* E c. 8. Wats. c. 39. 1 liac. 

Ahr. 63. 

So in the case of Aoncs and llilU T. 2 Will. An action upon 
the case was brought by a parson for dilapidations, against his 
predecessor, who had accepted another benefice, and left the 
houses out of repair, setting forth, that by the custom of the 
realm life ought to pay to the successor so much as shall be suf- 
ficient to make the reparations, and that the repairs do amount 
to so much: it was moved in arrest of judgment, that this action 
doth not lie. And of that opinion was Pollexjhiy chief justice, 
v'ho tried Ujc cause, and was of the same opinion now, because it 
was merely suable in the ecclesiastical court. And though the 
case of />/!/ and HoUingtoihf M. 3 Ja. 2. was cited, as adjudged, 
f(^r the plaintiff on a demurrer ; yet the court now inclined to 
Pollexfen’s opinion But the case being in the paper to be 
argued again, and Pcilexfen and Ventris dying in the mean time, 
and llie case being argued again before Powell and Jtokcly, jus- 
tices, they gave judgment for the jdaintiff. 3 Lev. 268. Vincr, 
Actions, ^(O) c. Vmvr^ Dilapidations. (A) 


^ (5) See HubhaiA v. Beckford^ 2 PHU Rep. 3. note. Injra^ 
Queistration. 

(il) It is now settled that an action on the case for dilapidations 
lies at common law ; and it makes no difference whether it be brought 
against the executor of the incumbent, or the incumbent himself, who 
has accepted other preferment. Radcliff v. Doyly ^ 2 T. Rep. 630 
'^e SDeana aim etjapteta, III. 17. - 

[The sucxessor may have separate actions against the executor 



' ^ Or oth^t hmmbent:^imy eediesimikat Iwing^. In th^ oami of 
the curate of Or)pbigt(m^ H. S7 & 28 Car. 2*.tvho was appointed 
by the impropriatorf and licensed by the arehbishp as ordinary ; 
the court held^ that being but curate at will, and ndt instituted 
and indiieted, he wits not an incumbent within this statute^ 
nor liable tb* dilapidations; and accordingly prohibition was 
awatded to sCay suitafgainst him in the spiritual courts 
014* t , 

But these curates are included within the aforesaid constitutipn 
of Othobon. And even with respect to this statute, it 'seemeth 
that this adjudicAtion did proceed upon a principle at least 


of the late rector for dilapidations to different parts of the rectory^ 
Young V. Munhy^ 4 M. <5* »S'. 18S. ■ 

An account prayed by remainder-man of dilapidations permitted by 
the tenant for life, was refused. LansdotJOne (Marquis) v. Lansdotonc 
(■Dowager Marchioness) ^ 1 Jac* Sf Walk. Rep. 522. 

Where a vicar sued for dilapidations, and averred that be was seised 
in right of the vicarage of C., and it appeared that the premises in 
question were copyhold, and devised in 1632 to the master and 
senior fellows of Trinity .College, Cambridge, in trust, to permit the 
vicar of C. to take the rents and profits, after deducting charges 
for duties to the lord of the manor, and for necessary repairs ; it was 
In Id, that if the estate had been in fee the legal seisin would have 
lu'cn vested in the trustees, and not in the plaintiff as vicar: but, as 
being copyhold, they were not within stat, 9Gco. 2. c. 36., and there- 
f</r(^ the use was nut executed according to the statute. Browne v. 
JlamsdeUi 2 B. Moor€\^ Rep. 612. 

Whore successive rectors had been in possession of land for above 
fifty years past, but in an action for dilapidations brought by the 
present against the late rector ; it appeared that the absolute seisin 
in fee of tin? same laud was in certain devisees since the stat. 9 Geo. 2. 
h 36. and that no conveyance was inrolied according to J 1.; nor 
any disposition of it made to any college, &c. according to J 4. ; it 
was held that no presumption could be made of any such conveyance 
inrolied, which, if it existed, the party might have shown, and con- 
sequently that the rector had no titlu to the land : as the statute 
avoids all other grants, 8^c. in trust for any charitable use made 
otherwise than is thereby directed; though in fact it appeared that 
one of those devisees was the then rector, and that the title to the 
rectory was in Baliol College, Oxford. Wright v. Sniytkies, 10 Easfs 
Rep. 409. 

In an action for dilapidations by a vicar against his predecessor, 
the plaintiff declared that the defendant was seised of the premises 
in question in right of his vicarage. The premises were copyhold, 
and were devised to the master and senior fellows of Trinity College, 
Cainbridge, in trust to permit the vicar for the time being to receive 
the rents and profits (the charges to the lord, and expeuces for 
necessary reparations being first deducted); Held, that as there 
was no seisin in the vicar, the plaintiff could not maintain t^is action. 
Srou'ac, clerk, v. Ramsden, 8 Taunt. R.65\). 



doubt^l, namely, tb^ ai'e.bat curates nt wilL(»} 

In the case of eut*ades au^etited hy tba^ govarnors of cfoeea 
Anne’s bounty, \i is certain^ by the s^Uite of 1 Geo^ sL 2 * 47 ': IO 4 
that they are perpetual cures and benefices. And as to -the re$l^ 
it seemeth most natural, from the very words of this statute, tQ 
understand this expression [or other inernnhent"] ta:denote especl^ 
ally perpetual curates ; tor archbishops, bishops, deans, arefak 
deacons, chancellors, prebendaries, and such like, had been 
mentioned before; and then the act goes on, and recites parsons, 
vicars, or othet' incumbejit of any ecclesiastical livings wkereutito 
any houses ot' buildings do belong* And what other incumbents 
these should be, if they are not perpetual curates, it is not easy 
to determine. 

As hath happened by his fact or defauW} This statute, in the 
particular case of a fraudulent conveyance, seems at first sight to 
limit the suit to the dilapidations that have grown in the time of 
the Inst incumbent ; which (in case his predecessor did also leave 
dilapidations, and die insolvent) cannot be known hut by a 
regular survey of the detects at his first coming in, that thereby 
the respective dilapidations of the two predecessors may be dis- 
tinguished. But in other cases, the last incumbent, or his 
executors, arc chargeable with the whole dilapidations in whose 
time soever they have grown ; and the reason is, because he hod 
the same remedy against the executors or admiiiistrators of his 
predecessor, and it was his own fault if he did not make use of 
it, Clarke^ tit 122 . And if such predecessor was insolvent, 
he accepted the benefice with that charge and incumbrance 
upon it. 

And agreeably to this general rule may this statute also be well 
interpreted, so as to make this clause \hy his fact or dtjaidf] to 
be exclusive, not of dilapidations which have grown in the time 
of the predecessors to the deceased, but of such as may have 
grown between the time of his decease, and the prosecution for 
them ; that is, either in the time of the vacation of the benefice, 
or since the time of ]c!»e present incumbent, Gibs. 753, 754j. 

By the X^Miz* c\ li. All sums of money to be recovered 

(i) That they are cor^idered only in timt light, vide Price v. Pratts 
Bunb. 273 , 274',' But the law is altert d as to such curacies or chapels 
as have been augmented with Quuen Anne’s bounty, by 1 GeqA* 
st. 2, c;. 10, § 4. and by 29 Car. 2. c. S. § 2. As to augmentatibril^ Made 
by that statute, and in both these acts, the legislature seems tb hkvh * 
considered ‘curacies in the same light as the court did in that case in 
Bunb* And as to the objection made by Burn, he takes notice aflbeirA 
w^B (title 2)anatiiae, 3.), that there are severaJ b^efices or dignities 
that are donative, and therefore the general wofda are aatj^fiedt hy 
being referred to Peculiars, mentioned 118., chaplains of chapels, 

01 ; others : or they might be thrown in as words of course;: Vide ifnte, 
uile CTuratee, 11, Sqrjt. MS. notes. 





for, tlio ])iimeiaP>d9blpidiol^ 

otherwise, shfiU^ 'witHto yearse/^itWi^ i%eeipt, te truly 
Oihploy^ upoa the buildings and re^iaration^^ ip respect whereof 
nik>ney for dilapidations ahisli m paid; on pain that evei^ 
persoir so receiving and not employ ing as aforesaid, shall forfeit 
double as much as shall be so by him received and not employed ; 
whidh fiarfeiture shall be to the use of the quin's majesty, hnr 
heirs and successors. $18. 

In case of the incumbent's death within the two yeaV% it 
seemeth that the same ought to be paid by his executors to the 
successor, to be laid out by him (and not by the executors) in 
repairs. G/&. 754«. • 

Finally, in order to prevent dilapidations, it is enacted by the 
17 Geo. 3, r. 58., [(sometimes call^ Gilbert's act) as arUeilded 
by 21 Geo, 3. c, 66. (6) as follows : j 

. Whei-e the parson, vicar, or other incumbent of any ecclesiasr^ 
tical living, parochial benefice, chapelry, or perpetual curacy, 
being under the jiirisdictiou of the bishop, or other ecclcsiasticstl 
ordinary, is desirous to build or imjirove the bidldings belonging 
to his benefice, which one 3 jear’s neat income will not be suffix- 
cient to put in due repair, he must first procure a certificate 
from ail experienced workman, containing a state of the build** 
iogs, the value of the timber and other materials fit to be 
employed in building or repairing, or to be sold, and also a plan 
or estimate of the work, which must be verified upon oath before 
a justice of the peace, or master in chancery, ordinary or ex-* 
traordinary. He must also make out in writing, to be signed 
and verified by him on oath as aforesaid, a particular account of 
the annual profits of the living. 

These must be laid before the ordinary and patron; in 
order tb obtain their consent to such purposed buildings or 
repairs. 

But the ordinary, before he gives his consent, shall cause mi 
inquiry to be made of the stale and condition of the buildings at 
the time when the incumbent entered,* how long be bath enjoyed 
tlie living, what he hath I’Cceived for dilapidations, and how the 
same hath been laid out : and if it shall appear, that the incum- 
Ifent had by wilful negligence suffered the buil^gs to.go out of 
repair, he shall pay down so much as the damages tfaeiwby 
occasioned shall amount unto, before the ordinary shall give his 
consent. 

^ If the patron is a minor, idiot, lunatic, or feme covert, die 
guardian, committee, or husband, respectively, may act for them. 

If the several parties shall declare their consent by wridng 
under their hands, die incumbent may borrow at interest such 

■■Ml, .i.vy ^ ■ ^ a ,■_* ^ _ ‘-V - L \ “L 

(6) See other provuions fer exchanging and purchasing peroon^e* 
houses and glebe lands. It^a, 6{rftr llanW, 
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turn as tlie said estimate slialt amount btitOv after deducting the 
value of the timber or other , materials whieh* may be thought 
proper to be soldy not exceeding two years’ value of the living, 
after deducting all outgoings, except only the salaries to assistant 
curates where necessary : and as a security for the inoney so 
borrowed, he may mortgage the glebe, tithes, and other profits 
156 ] of the living, for twenty-five years, or until the principal, interest, 
and costs snail be paid. 

And the mortgagee shall execute a counterpart of the moi*t4> 
gage, to be kept by the incumbent ; and a copy thereof shall be 
deposited in the bishop’s registry. 

And on failure of payment of principal and interest for forty 
days after the same shall become due, the mortgagee may distrain 
in like manner, as rents may be recovered by landlords from 
their tenants. 

And a proper person shall be appointed by the ordinary, 
patron, and incumbent, to receive the money borrowed; who 
shall give Iwnd to apply the same for the purposes intended, mid 
shall make contracts, pay the workmen, and when finished, ren- 
der a due account, to be entered in the registry aforesaid. 

Where new buildings are necessary, the ordinary, patron, and 
incumbent, may purchase any building within one mile of the 
church, and hmd not exceeding two acres, if the living is under 
100/. a year; if above, then not exceeding two acres for every 
100/. a year. And the purchase money may be raised, by sale 
x>r exchange of some part of the glebe or tithes. 

And every such incumbent shall annually, at liis own ex- 
pence, from the time such buildings shall be completed, insure 
at one of the offices in London or Westminster the said houses 
against accidents by fire, at sucli sum as the ordinary, patron, 
and incuml)ent, shall agree pii. And on neglect of such insur- 
ance, the ordinary may sequester the profits, till such insurance 
•shall be ni^ule. 

And every incunihent successive!}" shall pay the interest [of the 
principal money duo upou such mortgage, yearly, as the same 
shall become due, or within one month after, and also 51. per 
centum of the money originally advanced upon such mortgage; 
^lGeo.3, C.66.] aiu! if such incumbent shall not reside twenty 
weeks within each year, computing from the date of the mortgage 
deed, he shall instead of 5l. pay lOh cefilum^ yearly.;, such 
payments to be made till the whole principal and interest shall 
be dSsmarged: And in default of such payment, the ordinary’ 
^y* sequester the profits as aforesaid. (7) 

* L, 

(7) Under stat. 17 Geo. 3. the money borrowed was directed to 
be discharged by paying 5 per cent, yearly on the principal remaining 
due: thus diminishing the incumbrance by decreasing instalments, 
and producing an infinite serifs of them in order fo pay the whole. 
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And where there shall be no houses or a very mean oiie>^ on a 
living worth above 1002. a year» and the incumbent shall not reside 
in the parish twenty weeks within any year> and he shall not think 
fit to lay out one year’s income, where the same may be sufficient, 
nor to apply in manner aforesaid for two years’ income, the ordi^* 
nary, vritli consent of the patron, may procure such plan, estimate^ [ 1^7 ] 
and certificate, as aforesaid, and proceed in the execution of the 
purposes of this act, .as if the incumbent had consented ; and the 
mortgage executed by the ordinary shall be binding on tlte in- 
cumbent and his successors. 

And the governors of queen Anne’s bounty may lend money 
not exceeding 100/. in respect of a living not exceeding 50/. a 
year, without interest ; and where the annual value exceeds 50/. 
they may lend any sum not exceeding two years’ income, at the 
interest of four per cenL 

And colleges and other corporate bodies, having the patronage 
of livings, may lend money for the purposes aforesaid without 
iiit«n*est. {k) 

Note, The forms of instruments relative to the aforesaid pro- 
ceedings arc drawn out specially in the act itself with a supple- 
ment by the 21 Geo. 3. c.66! 

[A sequestrator of a benefice (though a creditor) is a kind of Ittpa'rs by 
bailiff to the bisho]), to whom the writ of levari facias is nmn- 


datory, and who is, in a general sense, to be considered as an 
ecclesiastical sherift^ and his office only ministerial (8) ; and will ; 

be liable for dilapidations, as inseparable from tlie benefice, and ^ 

not to be disjoined from the duties of the sequestration, even by 
the authority of the bishop. (9) Thus lie may be sued for dila- ' 

pidations in the bishop’s court, unless the sequestration has been ; 

determined and the accounts made up. (1)] 

UDimtjssorp kttm. See ©cbination. 


By tlvc 21 Geo. 3. c. 66. this error was amended, and the original sum 
must be paid at farthest in twenty years. 1 Bla. Com. 392. tiole. 

(A) It has been decided that money *given by will to erect a par- 
sonage house at the end of the garden of the former parsonage house, 
is not within the statute of inortiiiain, no land being to be purchased. 
Brodie v. Duke of Chandos, 1 Br. 444% 2 ed. And the sanjc point 
was ruled as to 1000/. given by archbishop Seeker, to be laid out in 
repairing parsonage houses. Attorney •generalv. the Bishop ofChes* 
Ur* 16 . 

(8) IValvoyn v.Auberry^ 1 Mod* 260. 2 Id. 257-8. 1 Freem. 230. S.C* 

(9) Hubbard v. Bedford^ 1 Hagg. Rep. 307* As to immediate 
execution of the writ, see Id* 311. note** That the court have th^ 
same power over the bishop, in this case, as over a sheriff, see The 
King V. Bishop of London^ I D*Sf R* Rep. 486. 

( 1) Whirfield JVaiUns, 2 Phil. Rep. 5. Hubbard v. Beckford, Id. 
notis. 
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Diocege. 

If^lOCESte (from seorsim Aaiifo :) signifies the circuit 

of every bishop’s jurisdiction. For this realm ha^ two 
sorts of division ; one into shires or counties in respect' Of the 
temporal state ; and another into dioceses, in regard to the ec- 
clesiastical state. 1 Insi.94f, 

2. The bounds of dioceses are to be determined by witnesses 
and records, but "tnore particularly by the administration of di- 
vine offices. To which purpose, there are two rules in the 
canon law : in one case, upon a dispute between two bishops 
upon this head, the direction is, that they proceed in the busi- 
ness, by ancient boolcs or writings, and also by witnesses, re- 
putation, and other sufficient proof: in the other case, where, 
the question was, by whom a church built upon the confines of 
two dioceses should be cpnsecrated ; the rule laid down is, that 
it should be consecrated by the bishop of that city, who, before 
it was founded, baptized the inhabitants, and administered to 
them other divine offices. Gids. 133. (/) 

3. The jurisdiction of the ci/j/ is not included in the name of 
diocese. So saith the canon law : and accordingly, in citations 
to general visitations, directed to the clergy, it is ordered to cite 
the clergy of the ci/j/ arid diocese. Id. 

4. A uishop may perform divine offices, and use his episcopal 
habit, in the diocese of another, without leave (vi ) ; but he may 
not perform therein any act of jurisdiction, without permission 
of the other bishop. Gibs, 133, 134. (n) 

5. A clergyman dwelling in one diocese, and beneficed in 
another, and being guilty of a crime, may, in different respects, 
be punished in both : that is, the bishop in whose diocese he 
dwells, may prosecute him ; but the sentence, so far as it affects 
his benefice, must be carried into execution by the other bishop. 
Gibs. 134* (o) 


(Z) A. 219. 13. 3.16.1., 

(2) By antient law, bbhops were empowered to act in the houses 
and seats (called /7/ace^') in or near London in which they were re- 
sident during their attendance on parliament, &c. as in their dioceses : 
for which* purpose sucri houses, &c. were considered part of their 
dioceses. This is to be collected from Codex, 132. n. from the private 
acts, 5$ Hen.S. c.Sl., 61 Hen. 8. c. 12. ; and see 1 vol. tit. 

JV.6. and note: but this privilege has not been attached to new. 
hauses, and does not continue as to an original place, the property in 
w^bh-has been transferred. See the case of Ely Chapel in Barton v. 

1 Haggt Rep. 21. 25, 26. 

’{m) Clem. 5. 7. 2. 

(n) Except against those who have by force expelled him from his 
own diocese* Ciem. 2* 2. 

<. (o) X.2.2. 14. 
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j^OT WITHSTANDING the statute of provisors, and divers 
other statutes ajrainst the papal incroachnicnts upon the 
ecclesiastical jurisdiction in this realm, the pope's power still 
prevailed against all those statutes; and particularly in the matter 
of dispensations, which was one great branch of the revenue of 
the apostolic see. 

Tiid by the statute of the 25 Hcru 8. c, 21. * it is enacted^ tliat 
no person shall sue to the bishop or see of Horne,, or to any per- 
son having or pi*etending any authority by tjie same, for licences, 

• dispensations, compositions, faculties, grants, rescripts, dele- 
gacies, or any other instruments or wu'itings, for any cause Or ([ 139 J 
matter for which any licence, dispensation, conrposition, faculty, 
grant, rescript, delegacy, instrument, or other w riting, liath been 
used to be obtained at the sec of Rome, or by authority thereof^ 
or of any pixdates of this realm ; or that in causes of necessity 
ma}^ lawfully be granted withofit offniding the la*ws of God; but 
the same, necessary for the king and his subjects, upon due ex-* 
amination of the causes and ’qualities of the persons procuring 
the same, shall be grante<l w itliin the realm and not elsewhere, 
in manner folhxdngy and none olhct^mse; that is, the archbishop 
of Canterbury shall have power, by his discretion, to grant by 
an instrument under liis seal, nnto the king, his heirs and suc- 
cessors, as well all such licences, dispensations, compositions, 

I’aciilties, grants, rescripts, delegacies, iiistriiiiicnts, and all other 
writings, for causes not being contrary to the laws ofCrod, as 
have been used to be obtained by the king or any of his subjects 
at the see of Home, or any person by authority of the same ; 
and all other licejices, dispensations, faculties, compositions, 
grants, rescripts, tlelegacies, instruments, and other %vritings, 
upon all sucli matters as shall be convenient and necessary to be 
Jjad, lor the honour and surety of the king, and the wealth and 
profit of the realm: so that the siiid arphbishop in no wise shall 
•grant any ilispensalion, licence, rescript, or any other writing 
afore rehearsed, for any cause repugnant to the law of God* 

And the said archbishop, afta' due examination of the causes 
and qualities of the persons procuring the same, shall liave 
])o\ver by liimself, or by his suflicienl ami substantial commisbaty 
or deputy, by his discretion from time to time to grant and dis- 
pose, by an instrument under the name and seal of the said^ 
archbishop, to any of the king's subjects, all manner of licences, ^ 
(.lispensatiuns, faculties, compositions, delegacies, rescripts, in- 
slrurnents, or other writings, for any such cause or matter, 
whereof heretofore the same have been accustomed to be had at 

VOJL. II, M , 
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the see of Rome, or by the authority thereof, or of any prelate 
of this realm. § 4. 

Nevertheless, the said archbishop or his commissary shall not 
grant .any other licence, dispensation, composition, faculty, writ- 
ing, or instrument, in cases unwont and not accustomed to be 
had at the court of Rome, nor by authority thereof, nor by any 
prelate of this realm, until the king or his council shall be ad- 
vertised thereof, and determine whether the same shall commonly 
pass as other dispensations, faculties, or other writings shall or 
no ; on pain that the grantor shall make fine at the king’s will : 
and if it be determined by the king or his council that the same 
shall pass, then the said archbishop or his commissary, having 
160 licence of the king by his bill assigned, shall dispense with them 
t J accordingly. § 5. 

Provided, that no dispensation, licence, faculty, or other re- 
script or writing to be 'granted by the said archbishop or his 
commissary, being of such iinportiince, that the tax for the ex- 
pedition thereof at Rome extended to the sum of 4/. or above, 
shall in any wise be put in execution, till it be confirmed by the 
king under the great seal, and inrqlled in the chancen/^ in a roll 
by a clerk to be appointed for the same ; and this act shall be a 
sufficient warrant to the chancellor or keeper of the great seal, 
tb confirm in the king’s name the aforesaid writings passed under 
the said archbishop’s seal, by letters patent in due form to be 
iTiaile under the great seal : remitting as well the said writing 
under the archbishop’s seal, as the said conlirmation under the 
^eat seal, to the parties from time to time procuring for the 
s^me. And all such licences, dispensations, and other writings, 
fbi’ the expedition whereof the said taxes to be paid at Rome 
%verc under 4/., which be matters of no great importance, shall 
p^ss only by the archbishop’s seal, and shall not of any necessity 
be confirmed by the great seal, unless the procurers thereof desire 
tj> liave them so confirmed; in which case they shall pay fur the 
stijid great seal, to the use of the king, Bs, and not above, over and 
brides such taxes as shall be hereafter limited lor the making, 
venting, registering, confirming, and iiirolliiig of such licences, 
ctiftfirinalions, and writings, under the said tax of 4/. § 6. 

And every such lie mce, dispensaliouf composition, faculty, re- 
script, and writing, for such causes as the tax was wont to be 4/. 
of* above, so granted by the archbishop, and confirmed under the 
gV^at seal; and all other licences, dispensations, faculties, re- 
scripts, and writings to be granted by the archbishop, whereunto 
Jnfe great seal is not limited of necessity to be put, by reason 
tfetthe, tax of them is under 4/,; shall be as'efiectual in the 
laW, as if they had been obtained of the see of Rome, or of any 
c^h^r ^ person by authority thereof, without any revocation or re • 
ptel tSiereof to be had. § 7- 
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And all children procreated /jr/?er solemnization of amj marriage 
to he had by virtue of such licences or disj)cnsations shall be taken 
to be legitimate, in all courts as well spiritual as temporal, aiid 
in all other places, and shall inherit the inheritance of their 
parents and ancestors- § 8. 

And tlie archbishop shall constitute a clerk, who shall write 
and register every such licence, dispensation, faculty, writing, or 
otlier instrument to be granted by the said archbishop ; and 
shall find parchment, wax, and silken laces ^convenient for tlie 
same ; and shall take for his pains such sums as are in tins act 
hereafter limited : And the king, by letters patent under the [ 161 ] 
gi’eat seal, shall constitute one suflicient olerk, being learned in 
the course of the chancery, who shall always be attendant upon 
the lord chancellor or keeper of the great seal ; and shall make, 
write, and inrol the confirmation of all such licences, dispensa- 
tions, instruments, or other w^ritings as* shall be thither brought 
under the archbishop’s seal, there to be confirmed and inrolled ; 
and sliall also entitle in his books, and inrol of record, such other 
writings as shall thither be brought under the archbishop’s seal, 
not to be confirmed ; taking for his pains the sums in this act 
hereafter appointed. And as well the said clerk appointed by the 
ai'cfibishop, as the clerk ap|)ointed by the king, shall subscribe 
their names to every such licence, dispensation, faculty, or otlier 
writing, that shall come to their hands to be written, made, 
granted, sealed, confinned, registered, and inrolled. § 9- 

And there shall be /tco hooks made of one tenor^ in vchich shall 
he contained the taxes of all customable dispensations ( p\ fiiculties, 
licences, and other writings wont to be sped at Rome ; which 
l)ook, and every leaf of those books, and both sides ol' every 
leaf, shall be subscribed by the arciibishop of Canterbury, the 
lord chancellor, the lord treasurer, and the two chief justices ; 
to which books all suitors for dispensations, faculties, licences, 
and other writings afore rehearsed, shall have recourse if they 
require it; and one of the said books shall remain in the liands 

ip) ®y fo*® book, of which one copy at least is still remaining, we 
see the extent of the powers originally conveyed to the archbishop of 
Canterbury by this act ; and by comparing those powers with several 
statutes wliicli have been since made, we see in what particulars 
they have been limited and restrained. For the age required for 
institution to a benefice, the ages required for orders, the degrees 
witliin which persons may or may not marry, and several heads 
whicli are there set down as cases dispensable^ have been since fixed 
by particular acts of parliament, and rendered unalterable by dis- 
pensation. And as to the cases that are still dispensable, (such as 
pluralities, unions, commendams, notaries, orders extra tempora^ and 
the like,) whatever is to be observed of thein*will fall most properly 
under their respective heads. Gib. CW. 91. 

M 2 
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of the said clerk to be appointed by the archbishop, and the 
other to remain with the clerk of the cliancery to be appointed 
by the king ; which clerk of the chancery shall also intitle and 
note particularly and daily in his book ordained for that pur- 
pose, the number and qualities of tl)e dispensations, faculties, 
[ 162 ] licences, and other writings, which shall be sealed only with the 
seal of the archbishop, arul also which shall be sealed with the 
said seal, and confirmed with the great seal. §11. 

And no man suing for dispensations, faculties, licences, or 
otlier writings, which were wont to be sped at Rome, shall pay 
any more for the same than shall be limited in the said duplicate 
books of taxes ; only eompositions excepted, of which, being arbi- 
trary, no tax can be made, wherefore the lax thereof shall be set 
and limited by the dUcretion of the said archbishop and the lord 
chancellor or lord keeper of the great seal ; and such as exact or 
receive of any suitor more tluiii shall be contained in the said 
book of taxes, shall forfeit ten times as much, half to the king, 
aiid half to him that shall sue. § 12. 

And the said tax shall be employed and ordered as hereafter 
ensueth ; that is, if the tax extend to 4/. or above, by reason 
whereof the writing which shall pass by the archbishop's seal 
must be confirmed by the appension of the great seal, the same 
shall be divided into three parts ; two parts thereof shall be di- 
vided into four, of which three parts shall go to the king, and the 
remaining fourth part shall be divided into three, whereof' the 
chancellor or lord keeper shall hav (5 two, and tlie said clerk of 
the chancery one. Aiul the remaining third part of the whole 
tax shall be divided into three; whereof the archbishop shall Imve 
two, and his officers one, which one part shall be divided equally 
between the said clerk or register, and the archbishop's commis- 
sary appointed to seal the said instruments. § 13. 

If the tax be under 4/. and not under 40.v. tlien the said tax 
shall be divided into three parts as is aforesaid, whereof the king 
shall have two parts, abauiig’SA'. 4r/., which shall be to the said 
clerk ot the chancery for* his trouble; and the archbishop and 
his officers shall l)ave tl'»e third |>nrt, of wliich the archbishop 
shall have one ni(uety, and his said clerk and coininissary the 
other moiety, equally betw’-:t them. And if the tax be under 
40.?,, and not under 26s, 8r/., it shall be divided into two parts, 
whereof one shall be to the king, deducting 2s. for the said clerk 
of the chancery for his jniins ; and the other sljali be to llie 
archbishop and his officers, whereof the i.rchbisliop shall have 
one moiet}’’, and Jus said clerk and commissary the other moiety 
equally betwixt them. And if the tax be under 26s, 8d.^ and 
not under 20s,f the same sliall be divided into two parts, whereof 
the king shall have one, abating 2s, to the said clerk of the chan- 
cery; and the archbishop and his said clerk and commissary 
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shall have the other part equally amongst them... And if the tax 
be under 20s., the same shall be to the said-’comrnissary, clerk of 
the archbishop, and clerk of tlfe chancery, equally amongst 
them, $ 14. 

Provided, that this act shall not be prejudicial to the arch- 
bishop of York, or to any bishop of this realm; but that they may 
lawfully dispense in all cases, in which they were wont to dispense 
by the common law or custom of the realm before the making of 
this act. } 15. 

And if it happen that the sec of the archbishopric of Canter- 
bury shall be void ; then such licences, dispensations, faculties, 
instruments, and other writings shall, during the vacation, be 
granted under the name and seal of tlic guardian of the spiritu- 
alities. 5 16. 

And if the archbishop or guardian of the spiritualties shall 
refuse or deny to grant any licences,* dispensations, faculties, 
instruments, or other writings, to any persim that ought, upon a 
good, just and reasonable cause to have the same ; then the chan- 
cellor of England, or the lord keeper oi* the great seal, on com- 
plaint thereof made, shall /lirect the king’s writ to ihe said 
archbishop or guardian, enjoining him, upon a certain pain 
therein to be limited, tliat he shall in due form grant the same, 
or else signify to the king in a court of chancery, at a certain 
day, for what cause he lefiised to grant the same ; and if it 
shall appear to the said chancellor or lord keeper, upon such 
certificate, that the cause of refusal was reasonable, just and good, 
then it so being proved by due search and examination, shall be 
admitted and allowed. And if it shall appear upon tlie said cer- 
tificate, that the cause of refusal was not just and reasonable, 
then the king being thereof inft)rmed, after due examination 
had, that the same may be granted without offending the law 
of God, shall have power to send liis writ of injunction under 
the great seal out of the chancery, commanding the archbishop 
or guardian to make grant thereof, by a certain day, and under 
a certain pain in the said writ to be contained. And if the 
said archbishop or guardian, after receipt of the said writ, refuse 
or deny to grant the same as enjoined by the said writ, and shew 
no just cause why he should do so ; then he shall forfeit such pain 
and penalty as shall be limited and expressed in the said writ of 
injunction. And the king may give power, by commission under 
the great seal, to two such spiritual prelates or persons as will do 
and grant the same. §17. 

And if any person shall sue to the court or see of Rome, or to 
any person claiming authority by the same, for any licence, fe- 
culty, dispensation, or other thing contrary to this act, or put 
the same in execution, or attempt to do any thing contrary to 
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this act ; he shall incur a praemunire. § 22 . And by the 
1 3 Fuliz. c, 2, § 3. he shall he {tuilty of high ireasoiu 

IVithout offending the laws (f God'\ By this clause the arch- 
bishop was restrained from granting dispensations of several 
[ 164 ] kinds which tlie popes usually granted, and in other countries 
do still grant ; as, for marriages within the degrees prohibited, 
for an alien who understandeth not our mother tongue to have 
a benefice, and (before the statutes of dissolution) for any 
appro})riation of a benefice with cure to a nunnery. Gibs, 89. 
Hob. 1 U\. 

In manner followings and none otherwise^ The kings of Eng- 
land from time to time, in every age, before the time of Henry 
the Eighth, have used to grant dispCTisations in causes ecclesias- 
fical. Godh. 108. 

And notwithstanding this negative clause, it hath been held 
and allowed, in the case “of CoU and Glover^ M. 10 Ja. {q) that 
the king is not thereby restrained from granting dispensations; 
b it that his authority remains full and perfect as before, and he 
may still grant them as king; for all acts ol‘ justice and grace 
flow from him. Before whicli lime, the like had been declared, 
in the case of Armigcr and Hollands U* Eliz. (r) that the 
king by the jircrogative he hath at common law, might grant 
Mich a dispensation as was then under debate, namely, to hold a 
benefice in commeiuiam without the archbishop ; this statute 
only transferring the authority of the bishop of Rome to the 
arclibishop, but not intending to fake away from the king (who 
is not named in the statute) the ancient prerogative of the crown. 
Which resolution is more distinctly ih.'livered by Moore ; that 
in cases where tlie archbishop had not authority given him by 
• this stafiilc, the king might grant dispensations as the pope had 
done, because the papal authority was transferred to the crown ; 
but that all dispensations which this statute enables tlie arch- 
bishoj) to grant, are necessarily to be passed in the form directed 
by tl)e statute. Since )»oth which cases, it hath been delivered, 
in the case of Exmis and Ascnifhcs {Palm. 4.57.) that this statute 
gives the archbishop a jiowcr coiKairront with the power which 
the king had and still hath at common law ; and that a dispens- 
ation g) ant< d by the king or by the archbishop, is gooil ; and 
althougli this, as the other two, is delivered in the case of a 
commeiidam, yet this declaration of a power in the king, 
notwithstanding the negative clause in the statute, seems to be 
general as to all other dispensations. [How justly or reiison- 
[ 165 ] tlclivered, Dr. Gibson says, he will not pretend to affirm.] 
Gibs. 88 . 

due examination'^ After which, if the archbishop affirm 
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the cause just, there shall be uo exception or averment by tlie 
court or by the party against it. But in case hc*^ deny to dispense 
with any person, who, upon a good, just, and reasonable cause, 
ought to have a dispensation; a remedy is provided in the 
following part of the act. Hob. 158. 

Enrolled in the chanca'j/] Which inrolinent is not a necessary 
condition, so as to render the dispensation null without it ; but 
the neglect is a contempt in the clerk ; who also ouglit to enter it 
at length in a roll, and not a paper book, or by way of memoran- 
dum. Dijer^23S. 

After solemnization of any ynart'iage to he had by virtue of such 
licences or disyensations'X And by the marriqge act of the 26Geo.2. 
c. 3.3. and 4 Geo. 4. c, 76. the archbishop of Canterbury’s right 
of granting special licences of marriage is particularly reserved 
to him. 

Customable disj)cnsatwns^ Among these is the l ight of confer- 
ring degrees of all kinds, for which faculties had been customarily 
grantable, and which this act hath vested in the archbishop of 
Canterbury. Which power, as it hath not been abrogated, or 
touched, by any succeeding law, so it hath been exercised by the 
succeeding archbishops, as a* right vested in their see by no less 
than parliamentary authority ; to which authority, as conveyed by 
the act, special reference is made in the body of every faculty that 
is granted upon this head. Gibs. 91. (.v) 

Or to any bishop of this realni\ The canonists are much divided 
about the povrer of bishops in the ))oint of dispensing; but the 
Gloss, says, the more common opinion is, that a bishop may dis-' 
pense voheresoever it is not found to be prohibited ; and, generally, 
voheresoever a dispensation is not prohibited^ it is understood to be 
permitted: which dispensations seem to refer chiefly to canonical [ 166 1 
defects^ and irregularities of that kind. Gibs. 92. 

[By 55 Geo. 3. c. 184. Sch. Part 1. tit. Dispensation^ every 
dispensation or faculty from the archbishop of Canterbury, or 
master of the faculties, or from the guardian of the spiritualties 
during the vacancy of the archbishop’s, see, shall be charged with 
40/. stamp duty.] 


{s) But although the archbishop can confer all the degrees which 
arc taken in the universities, yet the graduates of the two univer- 
sities, by various acts of parliament, and other regulations, are en- 
titled to many privileges which are not extended to what is called a 
Lambeth degree : as, for instance, those degrees which are a qualifi- 
cation for a dispensation to hold two livings, are confined, by 21 
Hen. 8. c. 13. § 23. to the two universities. 1 Bla. Com, 38 J. Ed. 
Christ, n. 14. And though the archbishop have authority to grant 
dispensations to hold two livings, they must be confirmed under the 
great seal. Ib. n. 13.. and 25 Hen. 8. c.21. J 11. supra. 
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I. Laxvs against dissenters. 

TI. Uoxv far mitigated hy the act of tolerationy and 
other acts. 

I. Laxes against dissenters. (/) 

Canons. 1 Can. f), ER shall separate themselves from the 

communion of saints, as it is approved by the 
apostles’ rules, in the church of lOngland ; and combine theni- 
[ 167 ] selves together in a new brotherhood; accounting the Christians 
who are conlbrinable to tlui doctrine, government, rites and cere- 
monies of the cluirch of*Kngland, to be profane and uinneet for 
them to join with in Clivistiau proiession : let them be excoin- 
nuinicatetl ipso faciOy and not restored but by the archbishop, 

(/) The protestiiut dissenters in this kingdom are distinguished hy 
the several denominations of presbyterians, independents, and bap- 
tists : and each, residing in and near London and Westminster, liave 
a separate society called by the mime of the Managers of the Fund 
for the support of the poor dissenting ministers of that denomination 
in the country. 

The laws against dissenters may appear to some to be too severe, 
even after the mitigation whicli they have undergone by the act of 
toleration, lJut tiie necessity of supf)orti ng an established religion, 
whose tenets are friendly to the constitution of the state, has been 
felt in every period of our history. In Ih lij, an ordinance enjoined 
the taking of the solemn league and covenant throughout Eiighuul 
and Wales, and other acts disabled persons not taking it to be of the 
common council, or to fill any oflice Of trust in the city of London, 
or to practise, or solicit, in any of the courts of law. Sec the table 
prefixed to the collection of Scohvl. On the lOth of' June Ih'k'i, the 
archbishop of Canterbury was suspended, and his tcmporaltios 
scf|uestcrf?d. Scob. 4^2. Shortly after, the Dircciorij was ordered to 
be used in place of the Book of Common J^rayer, and severe penal- 
ties were imposed on such as useil the latter, even in private ; 
[and sec 4 lila. Com. 53. m.] And lastly, the archbishops and 
bishops were aholislud, anil their lands settled in trustees, and sold ; 
and clasMcal presbyteries and congregational elderships were esta- 
blished in their place. 75. 97. 99. 1 01. 135). 165. The toleration 
act, on the contrary, affords protection to dissenting ministers who 
have' complied with the requisites of the lau, and permits to them 
and their congregations the free exercise of their religion. Tlie 
courts of law will also assist them, according to the circumstances 
of their case," in obtaining admission to their offices, or recovering 
the possession of them, where they have been unjustly deprived. 
See hifray II. The exposition of 1 /F. c, 18. § 11. 



after their repentance and public revocation of such their wicked 
errors. 

Can. 10. Whoever shall affirm, that such ministers as refuse 
to subscribe to the form and manner of God’s worship in the 
church of England, j)rescribed in the communion book, and 
their adherents, may truly take unto them the name of another 
church not established by law ; and dare presume to publish it, 
that this their pretended cliurch hath of long time groaned 
under the burden of certain grievances imposed upon it, and 
upon the members thereof before mentioned, by the church 
of England, and the orders and constitutions therein by law 
established ; let them be txcommunicatwl, and not restored 
until they repent, and publicly revoke such their wicked errors. 

Can. 11. Whoever shall affirm or maintain, that there are 
within this realm other meetings, assemblies, or congregations 
of the king’s born subjects, than such as l)y the laws of this land 
are held and allowed, which may rightly challenge to them- 
selves the name of true and lawliil churches : let them be 
excoinniunicatcd, and not restored, but by the archbishop, 
alter l)is repentance and public revocation of such his wicked 
errors. 

Can. 12. Whoever shall allirm, that it is lawful for any sort 
of ministers and lay persons, or either of them, to join together 
and make rules, orders, or constitutions, in causes ecclesiastical, 
williout the king’s authority, and shall submit themselves to be 
ruled and governed by them : let them be cxcoinmimicated ipso 
Jacto^ and not bo restored until they repent, and publicly revoke 
those their wicked and anabaptisticaJ errors. 

Ca7i. 71. No minister shall preach or administer the holy 
communion in any private house; except it be in times of neces- 
sity, when any being either so impotent, as he cannot go to the 
church, or veay tlangerously sick, is desirous to be partaker of [ 168 ] 
the holy sacrauient; upon paui of suspension for the first offence, 
and cxconimuiiication for the second. JVovided, that houses 
are here reputed for private houses> wherein are no chapels 
dedicated and allowed by the ecclesiastical laws of tliis realm. 

And provided also, under the pains before ex[)resscd, that no 
chaplains do preach or administer the communion in any other 
places, but in the chapels of the said houses ; and also that they 
do the same very seldom upon Sundays and holidays : so tliut 
both the lords and masters of the said houses, and their families, 
shall at other times resort to their own parish churches, 
and there receive the holy communion, at the least once every 
year. 

Can. 72. No minister or ministers shall, without the licence 
and direction of the bishop first obtained under his hand and 
seal, appoint or keep any solemn fasts, either publicly or in any 
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private houses, other than such as by law are, or by public 
authority slmll be appointed ; nor shall be wittingly present at 
any of them : under pain of suspension for the first fault, of ex- 
communication for the second, and of deposition from the minis- 
try for the third. Neither shall any minister, not licensed as is 
aforesaid, presume to appoint or hold any meetings for sermons, 
commonly termed by some, prophecies or exercises, in market 
towns or other places ; under the said pains ; nor without such 
licence to attempt, upon any pretence whatsoever, either of pos- 
session or obsession, by fasting and prayer, to cast out any devil 
or devils ; under pain of the imputation of imposture or cosen- 
age, and deposition frpm the ministry. 

Ca7i. 73. Forasmuch as all conventicles and secret meetings of 
priests and ministers, have ever been justly accounted very hurt- 
ful to the state of the church wherein they live ; we do ordain, 
that no priests or ministi^rs of the word of God, nor any other 
persons, shall meet together in any ))rivatc house, or elsewhere, 
to consult upon any matter or course to be taken by them, or 
upon their motion or direction by any other, which may any 
way tend to the impeaching or depraving of the doctrine of the 
church of England, or of the Book of Cojiimon Braver, or of 
any part of the government and discipline now established in 
the church of England; under pain of excommunication ipso 
facto. 

2. By the 5 & 6 Ed. 6. c.l. § 2. and 1 Eliz. r. 2. § 14^. All 
persons shall diligently and faithfully, having no lawful or reason- 
able excuse to be absent, endeavour themselves to resort to their 
parish church or chapel accustomed, or upon reasonable let 
thereof to some usual place wdiere common prayer and such ser- 
vice of God shall be used in such time of let, upon every Sunday 
and ether days ordained and used to be kc})t as holidays, and then 
and there to abide orderly anti soberly, during the time of the 
common prayer, preaching, or other service of God there to be 
used and ministered ; on pain of punishment by the censures of 
the church, [and also on pain of forfeiting 12^. for every such 
offence, to be levied by the chiychwardens to the use of the 
poor, of the goods, lands and tenements of such offender by way 
of distress. 1 Eliz, c. 2. «' 14. only.] 

And by the 23 Eliz. c. 1. Every j)erson above the age of six- 


(3) See 4. r3operg, XV. iPublic A parishioner 

is not bound to come to his own parish rliurch, if he goes to any 
other. Britton \. Standish, 3 88. S. C. 1 166. Proof of 

absence from, the party's own parish church is, it is said, sufficient to 
throw the onus on him of proving where he went to church. L East^ 
P. C. 19. See form of indictment on stat. 23 Et. Jac. Die. tit. Church. 
2 Chittfs Crim. Law, 22.; and see Peters v. White, 2 Sho'w* Rep. 250. 





teen years, which shall not repair lo some church, chapel, or 
usual j)lace of common j)rayer, but fbrbeai the same contrary to 
the 1 FiUz. c. 2. shall forfeit 20/. a month ; and if he shall 
forbear the same for twelve months, he shall, after certificate 
thereof made in writing into the court of King's Bench, by the 
ordinary of the diocese, a judge of assize, or justice of the peace 
of the county wdicre the offender shall dw^ell, be bound with two 
sureties in 200/. at least to the good behaviour, and so to con- 
tinue bound until he <lo conform [and come to church. § 5. 

§11. regulates the distribution of the penalties; see tit. 
jl'eperp, xv. 2.] 

And if any person or persons, body politic or corporate, shall 
keep or maintain any schoolmaster which shall not rcj)air to 
churcli as is afoi’csaid, or be allowed by the bishop or ordinary 
of the diocese; they shall forfeit 10/. a month. Provided, that 
no such ordinary, or their ministers, sliAll take any thing tor the 
said allowance. And such schoolmaster or teacher presuming 
to teach contrary to this act, sliall be disabled to be a teacher of 
youth, and be imprisoned lor a year. § 0, 7. [See § 10. 12, 13. 

Popmt, xlv. 2.J 

And by the 29 FJh, c. 0. Every such offender, in not re- 
pairing to divine service, but Ibrbearing the same contrary to the 
23 AV/r. r. 1., as shall thereof be once convicted, shall for every 
month afterwards until he do conform, pay into the exchequer, 
without any other indictment or conviction, in every Easter and 
Michaelmas term, as much as shall then remain unpaid after 
such rate of 20/. a month ; and if default sliall be made in any 
]iart of the payment thereof, the (jneeii iiuiy, by process out of 
the exchctjiier, seize all the goods and two parts of the lands of 
such oUender. § 4, 6. 

And by the 3 Jac. c, 4. The king may refuse the 20/. a month, [ 170 ] 
and take tw^o parts of the lands at his option. § 11. 

Aiul every person who shall willingly maintain, retain, relieve, 
keep, or harbour in liis liouse, any servant, sojourner, or 
stranger, who shall not repair to church, but shall forbear the 
same lor a month together, not having any reasonable excuse ; 
shall forfeit 10/. a month. § 32. 

And every person who shall retain or keep in his service, fee, 
or livery, any person who shall not repair to church, but shall 
forbear the same for a month together ; sliall, for every month 
he shall so retain, keep or continue in his service, fee, or livery, 
any such person so forbearing, knowing the same, forfeit 10/. 

§ 33. 

Provided that this sliall not extend to punish or impeach any 
person, for keeping his father or mother, wanting (without fraud 
dr covin) other habit.'ition, or sulhcient maintenance. § 34. 

And by the 21 Juc. c. 4. Actions against persons for not 
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frequenting the church and hearing divine service, shall be laid 
in any county at the })Ieasure of the informer. § 5. 

Frequent- 8, By the 35 EUz. r. 1* If any person above the age of sbe- 
▼enticles years, which shall obstinately refuse to repair to some 

church, chapel, or usual place of common prayer, to hear divine 
service, and shall forbear the same by the space of a month next 
after, without any lawful cause, shall, by printing, writing, or 
express words or speeches, advisedly or purposely practise?, or 
go about to move or persuade any person to deny, withstand, or 
impugn her majesty’s power and authority in causes ecclesiastical, 
united and annexed to the imperial crown of this realm ; or to 
that end or purjicscy shall advisedly and maliciously move or 
persuade any person to forbear or abstain from coming to 
church to hear divine service, or to receive the communion, or 
to be present at any unlawful assemblies, conventicles, or meet- 
ings, under colour or presence of any such exercise of religion ; 
he shall be committed to prison until he shall conform to go to 
church, and make submission as heroaiter is expressed, f 1 . 

Provided, that if lie shall not within three months after con- 
viction so conform himself and make submission, being there- 
unto required by the bishop of the diocese, or a justice of the 
[171 ] peace, or the minister or curate of the parish ; then he shall, 
being thereunto warned or rt*(|iiired by a justice of tlie peace, 
upon his corporal oath before the justices in sessions, or at the 
assizes, abjure this realm of Kngland and all other the queen’s 
dominions for ever, unless lier majesty shall license the ])arty to 
return; and thereii[)oii shall depart out of this realm at such 
haven or port, and within such time, as shall be assigned by the 
justices before whom the abjuration sliall be made, unless he be 
letted or stayed by sucIj lawful and reasonable causes, as by the 
conmi'on laws of this realm are allowed in cases of abjuration 
for felony : and in such cases of let or stay, then within such 
reasonable and cf)nvenicnt time after, as the common law 
reqnireth in case of abjuratioii for felony : and the justices of the 
peace before whom the ai juration shall happen to be made, shall 
cause the same presently to be entered of record before th^m, and 
shall certify the same to the next assizes. § 2. 

And if be shall refuse t > make abjuratitm, or after abjuration 
made, shall not go to such haven aiul within such time as is 
before appointed, and from thence ilepart, or after departure 
sljall return without her majesty’s special licence; he shall be 
guilty of felony without benefit of clergy. § 3. 

But if he shall, before he be required to abjure, repair to some 
parish church on some Sunday or other festival day, and then 
and there here divine service, and at service time before the 
sermon on reading of the gospel, make public and open submis- 
sion and declaration of his conformity, he shall be discharged : 
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Which subniission shall be in ihis fbrni 5 *‘1, A. B., do humbly 
“ confess and acknowledge, that I have grievously offended 
God, in contemning her majesty's godly and lawful govern- 
meat ainl authority, by absenting myself fron? church, and 
‘‘ from hearing divine service, contrary to the godly laws and 
‘‘ statutes of this realm, and in using anil frequenting disordered! 

‘‘ and unlawful conventicles and assemblies, under pretence and 
colour of exercise of religion; and I am heartily sorry for the 
same ; and do acknowledge and testily in my conscience, that 
“ no otlier person liatli, or ought to have, any power or uiitho- 
‘‘ rity over her majesty ; and 1 do promise and protest, without 
‘‘ any dissimuiatioii, or any colour or meai\s of any dispensation, 

‘‘ that from henceforth 1 will from time to time obey and per- 
form Jier majesty's laws and statutes, in repairing to the 
church, and hearing divine service, and do my uttermost eii- 
doavonr to maintain and defend the same." Which submis- [ 172 ^ 
sion and declaration the minister shall presently enter in a book, 
to be kept in every parish for that pnrj)ose ; and in ten days 
shall certily the same in w'riting to the bishop of the diocese. 

^ 4*, /5, f)* 

Provided, that if after siiGmission sucli oflender shall fall into 
relapse, or eftsoons obstinately refuse to repair to some church, 
cl»apel, or usual place of common prayer, to hear divine service, 
and shall forbear the same as aforesaid, or shall be present at 
any such assemblies, conventicles or moelings, under colour or 
jiretencc of any exercise of religion; he shall lose all benefit of 
his submission. § 7. 

All pains, duties, forfeitures, and payments on this act, and on 
the 2^2 Elh. c, 1. siiall be recovereil to her majesty's use, in any 
of the courts of record at Westminster. § J 0. 

Provided, that one third of llie penalties by tins act, shall be 
employed to such charitable uses, anil in such manner and form 
as is directed by the statute of the 29 Eliz, c, 6. (that is, for the 
relief of the poor, as shall he directed by the lord treasurer, 
cbancellor, and chief barons of the ex<;hequer.) J II. 

Provided, that no popish recusant, or feme covert, shall be 
compelled or bound to abjure by virtue of tliis act. $ 12. 

Provided, that every person tliat shall abjure by this act, or 
refuse to abjure, being thereunto required as aforesaid, slinll Ibr- 
feit to the ipicen all his goods and chattels for ever, and his lands 
during life. § IS. 

[Stilt. 11 Car. 2. c.2. for restraining non-conformists, from 
coming or being within five miles of any city, or town corporate, 
or boroughs sending burgesses to parliament, and from keeping 
sch(K)Is, is repealed by 52 Geo. 9. c. 155. § 1. 

Slat. 22 Car. 2. c. L against seditious conventicles is repealed 
by the same act.J 
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Samment. 4, By the 1S& 14 Car. 2. c. 4. No person shall presume to 
consecrate and administer the sacrament of the Lord's supper, 
before he shall be ordained priest according to the manner of the 
church of England; on pain of 100/., lialf to tlic king, and half 
to be e({iially divided between the poor and him who shall sue in 
any of his majesty’s courts of record. } 14. 

And by the J3 Car. 2. sf. 2. c.l. No person shall be placed, 
elected, or chosen, into the office of mayor, alderman, recorder, 
bailing town clerk, common councilman, or other office of 
magistracy, or place of trust or other employment, relating to, 
or concerning the government of any of the cities, corporations, 
boroughs, cinque ports, and their members, and other port towns 
within this realm, that shall not have within one year next before 
such election or choice, taken the sacrament of the Lord’s sup- 
per, according to the rites of the church of England ; and in 
default thoreoti every such })lacing, election, and choice, is hereby 
declared to be void. § 12. { 11 ) 

(u) By 5 Geo. 1. c.6. §3. a prosecution upon this statute, to oust the 
party elected into a corporate office, must he commenced within six 
months after the election, and prosecuted witliout wilful delay ; and 
the oath and declaration required by the stat. 13 Car. 2, are repeaUnl. 
The following cases have lately occurred upon this subject. 77/6* 
King V. Broivn and txvo otherny Pash. 29 Geo. 3. B. J{. 3 T. Uep. 
.574. n. a rule was obtained for an infonuation in nature of quo 
xvarranto against the defendants, as common councilmcn of York, to 
shew by what authority they claimed to be such ; they not having 
received the sacrament within twelve months previous to their 
election, under 13 Car. 2. si. 2. c. 1. and the prosecution being com- 
menced within six months after their election. Against the rule it 
was said, that if the court thought the granting of’ these informations 
was not ex dehito jnstilice^ but discretionary, no case could occur 
where that discretion might more properly be exercised than the 
present. For the necessity of the statute in question Iiad long been 
done away, and the <lcfendanls, in this particular case, had been 
elected without their knowledge, and in their absence, so that they 
had no opportunity sif j _ through the previous forms with a view 
to their elections, and by their aflulavits tliey state unequivocally that 
they are members of the church of England. Applications of this 
sort are certainly to the ^.'scretion of the court, because the subject 
is obliged to ask leave of the court to file his information ; and a 
refusal to grant leave on this ground will not operate as a repeal of 
the stat. of Car. because it’ any public inconvenience is likely to arise 
from the omission in <|uestion, it is still open to the attorney-general 
to prosecute if he pleases. Besides it doc . not appear here, that the 
party making the application has any connection with the corpora- 
tion, upon which ground the court refused to interfere in the case of 
the King v. Stacey, 1 T. Rej). 1. 

Lord Kenyon Ch. J. I think we are bound to grant this in- 
formation. The law has said that the magistracy of the country 
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5. By the 3 Jac, c.5. §S. no [popish] recus^^nt convict shall 
practise the common or civil law, or physic, nor shall be judge, 


shall be in the hands of those who profess the religion of the church 
of Efigland- This law has been revised and softened down, since the 
accession of the house of Hanover, but we arc now called upon to 
pare away the provisions of it, still more than the legislature have 
thought (it to do. 

Ashhurst J. Where the application is made nierely to disturb the 
local peace of corporations, it is right to inquire into the motives of 
the party, to see how far he is connected with the corporation. But 
the ground on which this application is made, is to enforce a general 
act of parliament, which interests all the corporations in the king- 
dom, and therefore it is no objection that the party applying is not a 
member of the corporation. Another reason why we may more 
safely interfere in this case, is because this application does not tend 
to a dissolution of the corporation. 

BiiUer and Grose Justices, assenting, the rule was made absolute. 

The King v. HU. 30 Geo. 3. 1 T. Rep. 573. A rule having 

been obtained to shew cause why an information in the nature of 
quo ‘warranto should not be granted against the defendant to shew 
by what authority he claimed to be mayor of Nottingham^ upon the 
ground of his not having taken the sacrament, according to the rites 
of the church of England, witliin one year next before his election. 
It was objected to the propriety of this application from the relators, 
that they were members of the corporation, who had concurred in 
tlic election of the defendant, and therefore ought not to be per- 
mitted to impeach it. But per Lord Kenyon Ch. J. The rule under 
which the defendant attempts to shelter himself from the present 
application, holds very properly in cases where the electors concur 
ill the election of the defendant, knowing of a defect in the form of 
conducting it : but this is a diifereiU ease; here the defect is a latent 
one, arising from the omission of an act which the legislature have 
positively required to be done before any person is elected into a 
corporate otlice. And by the court the rule was made absolute. 
3 T. Rep* 573, 574'. [And the court, for such an omission, will grant 
an information at the prayer of a mere stranger to the corporation, 
because it concerns the interests of tlie»wholc kingdom. The King 
V. JirowHi 3 T. Rep. 574. w.] 

An information in the nature of a quo warranto^ however, cannot 
be obtained, except tlic defendant have actually entered upon his 
office ; a mere claim of the franchise is not sufficient ground for such 
proceedings, though if the defendant refuse to take upon himself an 
office to which he has been duly elected, the court will perhaps 
grant a criminal information against him. 

The King v* Whilwelly Mich. 33 Geo. 3. 5 T. Rep. 85. was a rule 

for an information in the nature of a quo voarranlo against the de- 
fendant for claiming to be sheriff of Coventry, the objection to whic^^ 
was, that he had not been sworn in, or done any act of office 
whatever. — In support of the rule it was said to be sufficient if a 
party claimied an office to which he had been elected. That in the 
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minister^ clerk, or steward, or other officer, in any court, or any 
officer in the army or navy ; on pain of 100/., half to the king, 


present case it appeared from the affidavits tliat the defendant bad 
been formerly elected to the <)ffice, and hud tendered himself to be 
sworn in ; but it was thought not expedient to adininivStcr the oath, 
inasmuch as he had not taken the sacrament within one year next 
before his election, pursuant to the Hi Car. 2. st.2. c. 1. That if 
this application should be refused, the consequence would be, that 
as the defendant insisted on his election, there could be no sheriff 
capable of acting for that city ; for that the court would not grant 
a fna7iciamus to the corporation to proceed to another election, unless 
there liad been a mere colourable election, which could not be said 
to be the case here. That if the court were not now to interpose, 
the defendant would, after the expiration of six months from the time 
of his election, take upon himself the actual exercise of the office, 
without receiving the sacrament : for that he would then he pro- 
tected by the stat. 5 Geo. I. c. 6., which enacts that the party shall 
incur no forfeiture, &c. unless the i)ro.sccution be coirmicnci'd within 
six months after the election. It was added, that this application 
had been made in preference to one for a eiiminul information 
against the defendant, for not taking upon him the office which they 
feared would have been rejected, since that might have subjected 
him to the penalties of another law. But per Bnllcr J. (in the absence 
of Lord Kenyon Ch, J.) no instance has been produced in which 
the court have granted an information in nature of tjuo xvarranto^ 
where the party against whom it was applied for has not been 
in the actual possession of the office. No such instance can have 
happened ; and all the cases cited are the other way. In The 
y.Ponsonby, Say.2A5- 2\7* Bull. N. the court expressly 

held that there must be a user as well as a claim in order to found 
such an application. This is evident from the very nature of tJie 
case. The defendant does not now claim to exercise his office of 
sheriff ; he merely claims a right to take the oaths of office, in order 
that he maybe invested with that corporate cliaracrcr. But until 
the oaths liave been administered to him, he does not claim to exer- 
cise the office. It lias: hceii said that the court ought to grant this 
application, because it 'v the only remedy : for that under these cir- 
cumstances, they cannot grant ax^riminal information, or a manda- 
mits. Whether they can interfere in the one or the other of those 
modes must depend upon the particular circumstances of the case, 
upon which they will decide when it is regularly brought before 
them; Jor the present it is sufficient to observe, that the court have 
granted criminal informatioio' against persons for not taking upon 
them offices to wdiich they have been legally elected. I remember 
the case of The King v . Ih'oxvn^ tried before me at Liverpool upon 
that very ground. But certainly the couit cannot entertain such an 
application, as the present, no «.vcr by the defendant having been 
protended. Mr. Justice Grose concurring, the rule was discharged. 

[The disqualification by 13 Cflr.2. st.2. c. 1. ^ 12. of a person who 
has not received the sacrament within a year to be elected to a cor- 
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and half to him that shall sue in any of the .king's courts of 
record. § 8. 

G. By the 3 Ja, c. 5. If tlic children of any subject (the said 
children not being soldiers, mariners, merchants, or their 
apprentices or factors) shall, to prevent their good education in 
Englaiul, or for any other cause, be sent or go beyond seas, 
without licence of the king or six of the privy council (whereof 
the principal secretary to be one) ; such child shall take no be- 
nefit by any gift, conveyance, descent, devise, or otherwise, of any 
lands or goods, until he conform. §. IG. 

7. Arundel. It sliall be publicly taught and preached by 
all, that ill judicial matters, oaths may* be lawfully taken. 
Lind. 298. 

Art. 39. As we confess, that vain and rash swearing is for- 
bidden Christian men by our Lord Jesus Christ, and James his 
apostle; so we judge, that Christian religion doth not prohibit, 
but that a man may swear when the magistrate requireth, in a 
cause of faith anil charity, so it be done according to the pro- 
phet's teaching, in justice, judgment, and truth. 

The unlawfulness of taking an oath, though before a judge, 
was one of the tenets of the otd anabaptists; against whom there- 
fore first, the Ibrcgoiiig constitution, and after that this article 
was made ; long before the quakers had cither name or being. 


poratc office, is not removed l)y 47 Oeo, 3. at, 2. c, 35. § 6. (the an- 
nual indemnity act,) which restrains its operation in cases where the 
office shall have been “ already legally Jillcd up and enjoyed by 
any other person at the time of passing tJie act.’* Votes given for a 
candidate (jJ)er notice that lie is incapacitated on this account arc 
thrown away ; and the qualification of another candidate being af- 
firmed by him, and not negatived by a jury, satisfies the presump- 
tion of Jaw that every person has coiifornied to it till something ap- 
pears to rebut that presumption. The King v. Ilawkinsy 10 East^s 
flap. 211. And such candidate having the greatest number of legal 
votes, though in fact inferior in number to the first, is duly elected 
and entitled to be sworn in ; but until he is sworn in, the office is not 
legally Jillcd up and enjoyed by him within the exception in the an- 
nual indemnity act: therefore, if tlie disqualified person who had 
the greatest number of votes be sworn into the office, and after- 
w’ards qualifies himself by taking the sacrament, &c. within the time 
allowed by that act, lie is thereby recapacitated, freed from all 
disability, and his title to the office is thereby protected ; such office 
not having been then already vacated by judgment, or legally Jilled 
up and enjoyed by another person. The King v. Fany^ 14 Easty 549. 
Votes given before notice of the ineligibility of one of the candidates 
on account of his not having received the sacrament within one 
year, are not thrown away so as to authorize the returning officer to 
return another candidate, who was in a minority. The King v. Fridge y 
lM.SfS.76.'] 
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Quakers in 
particular. 



But because they who at present go under the name of anabap* 
lists have quitted tlic doctrine^ and the people called quaker^ 
have taken it up, it is judged most proper to insert the same here, 
under the law relating to quakers. Gibs. 510, 51 1* 

Again ; by the 5 Eliz. c. 1 . If any person shall refuse to take 
the oaths of allegiance and supremacy lawfully tendered, he shall 
incur a praemunire. § 8. 

[The stat. 13 & 14 Cay\ 2. c\ 1. intituled, “ An Act for pre- 
venting the mischiefs and dangers that may arise by certain 
persons called quakers and others refusing to take lawful oaths,’’ 
is repealed by 52 Geo. S. c. 155. § 1. That act does not extend 
to quakers, see f 14.] 

X 182 — 8. The tenets of the old anabaptists were, that infaUts ought 

183 ] not to be baptized; and if they be baptized, that they ought to 
Anabaptists rcbaptized when they come to lawful age ; that it is not lawful 
i^particu- ^ Christian man to bear office or rule in the commonwealth ; 

that no man’s laws ought to be obeyed ; that it is not lawful for 
a Christian man to take an oath before any judge ; that Christ 
took no bodily substance of the blessed virgin ; that sinners after 
baptism cannot be restored by repentance ; that all things be or 
ought to be common, and nothing several : all which were ex- 
cepted out of the general pardon of the 32 Hen.S. c. 49. and the 
3 & 4 Edw. 6. c. 24. 

Art. 16. Not every deadly sin willingly committed after bap- 
tism is sin against the Holy Ghost and unpardonable. Where- 
fore the grant of repentance is not to be denied to such as tall 
into sin after baptism. After we have received the Holy Ghost, 
we may depart from grace given and fall into sin, and by the 
grace of God wc may arise again, and amend our lives. And 
therefore they are to be condemned, which say they can no 
more sin as long as they live here, or deny the place of forgive- 
ness to such as truly repent. 

Art. 27. The bapiism of young children is in any wise to be 
retained in the ebu) ch, as most agreeable to the institution of 
Christ. 

It was thought convenient, 'that an office should be added for 
the baptism of such as are of riper years ; which although not so 
necessary when the lormer book was compiled, yet by the 
gi’owlli of anabaptism, through the licentiousness of the late 
times crept amongst us, it is now become necessary. Preface t(% 
the Book of Common Prayer. 

4 Art. 37. The laws of the realm may punish Christian men 
with death, for heinous and grievous oiletices. 

And by the same aHidcy It is lawful for Christian men, at the 
commandment of the magistrate, to wear weapons, and serve in 
the wars. 

Art. 38. The riches and goods of Christians are not common. 



tife touching the right, titld, and possession of the same, ns cer* 
tain analmptists do faJsely boast. Not vrith standing, eveiy mart 
ought, of such things as he possesseth, liberally to give alms to 
the poor, accoixHng to his ability. 

IL How far mitigdted^ by the act of toleration^ and [ 184 ] 

other acts. 

By the 1 Will. c. 18. (4) it is enacted as JblUfvoeth : Forastnneh 
as some ease to scrupulous consciences in the exercise of re* 
ligion, may be an effectual means to unite their majesties^ pro- 
lestant subjects in interest and affection*; it is enacted, that 
neither the statute of the 23 Eliz. c. 1. nor the statute of the 
29 Eliz, c, 6\ nor the 1 Eliz, c, 2. $, 14. nor the 3 Jac. c. 4i nor 
the 3 Jac, c. 5. 7ior any other la*w or statute of this realm made 
against papists or popish veatsants^ (except the 25 Car, 2. c, 2* 
and the 30 Car, 2. st, 2. c.l,) shall he constmted to extend to any 
person dissenting from the church ()f England^ that shall take the 
oaths of allegiance and supremacy (5), and make and subscribe the 
declaration against popny of the 30 Car, 2, st. 2. r. 1. Which 
oaths and declaration the justices of the peace at the general 
sessions of the peace to be held for the county or place where such 
pe7‘so?i shall live, are hereby required to tender and administer to 
such persons as shall offer themselves to take, make, and sub- 
scribe the same, and thereof to keep a register : and none of the 
persons aforesaid shall give or pay, as any fee or reward, to arty 
officer or officers belonging to the court aforesaid, above the 
sum of 6d. nor that more than once, for the entering of his 
taking the said oaths, and making and subscribing the said 
declaration ; nor above the further sum of Gd, for any certificate 
of the same to be made out and signed by the officers of the said 
court. § 1, 2. 

And all and every j^erson and persom that shall as aforesaid 
take the oaths, and make and subscribe the said declaration, 
shall ?wt be liable to any pains, penalties, or forfeitures mentioned 
in the 35 Eliz, c, 1. [nor in the 22 Car, 2. c, I, Rep. 52 Geo, 3* 


(4) A. D. 1689. Confirmed 10 Ann. c.2. §7. to be deemed a 
public act, 19Geo,3, c.44, § 4. called the Act of Indulgence, 4* Mod. 
274., and usually the Toleration Act. Its object vas only to repeal 
certain penal laws therein mentioned, leaving the common law as it 
stood with respect to all common law offences against religion ; and =■ 
the statutes 9 & 10 Will, 3. c. 32. and 53 Geo, 3. c, 160. leave the 
common law punishment for blasplieiiiy where it was. Att, Gen, v. 
Pearson, 3 Meriv. 405. 408. 

(5) But after 24th June, 1791, no person shall be summoned to fake 
the oath supremacy), aud make the declaration against tfansub- 
stantiation. 31 Geo, 3. c. 32. §18. 
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155. § 1.] nor shall any of the said persons be prosecuted irt 
any ecclesiastical court, for or by reason of their non-conforming 
to the church of England. J I*. 

Provided, that if any assembly of persons dissenting from the 
church of England shall be had in any place for religious wor- 
ship, with the doors locked^ barred, or l)oltcd during any time 
of such meeting together; all and every person and persons that 
shall come to and be at such meeting shall not receive any benefit 
from this law, but be liable to all the pains and penalties of all 
the foregoing laws recited in this act, for such their meeting, 
notwithstanding Ins taking the oaths, and his making and sub- 
scribing the declaration aforesaid. § 5. (fi) 

Provided, that nothing herein contained shall be constriiecl to 
exempt any of the persons aforesaid from paying of tithes or 
[ 185 ] other parochial duties, or any other duties to the church or 
minister; nor from any pi'osccution in any ecclesiastical court, 
or elsewhere, for the same. § G. 

And if any person dissenting from the church of England as 
aforesaid, shall be cliosen or otherwise appointed to bear the 
office of Jiigh constable, or petit constable, churchwarden, over- 
seer of the poor, or any other parochial or wai d office, and such 
person shall scruple to take upon him any of the said offices in 
regard of the oatlrs, or any other matter or thing required by 
the law to be taken or done hi respect of sucli oflice; every such 
person shall and may execute such office or employ men t by a 
sufficient deputy by him' to be provided, that shall comply with 
the laws on this beJialf. Provided always, the said deputy be 
allowed and approved by such person or persons, in such man- 
ner as such officer or officers respectively should by law have 
been allowed and approved. § 7. 

And no person dissenting from the church of England, in 
holy orders, or im'tended holij ordns^ or prelcndhv^ to holp OV'^ 
drrs, nor any prcachrr or teacher of avy coiigrc^j^alion of dissent- 
ing protostants, that sha^l make and subscribe the declaration 
aforesaid ifi)^ and take the said oaths (8) at the general or quarter 
sessions of the peace to be held for the county, town, parts, or 

(6^ And by stat. 5^2 Geo* 3. c. M !•> nicoting, congregation, 
or assembly of persons for religious worship, shall be had in an 3 ' 
place with the doof fastened so as lo pr( vent the entrance of persons 
, during the time of »uch meeting : and iht person teaching or preach- 
ing there shall forfeit for each time any such meeting is had with the 
door fastc^ied not less tlian 40i’. nor more than 20/. at the discretion 
•of the convicting justices. 

(7) aSVwZ>. that against Popery in 30 Car- 2. at* 2. § 2. 

(8) ^emb. those of allegiance and supremacy in 1 M. st, 

.1. ^.(S, 7. ; but as to the oath of supremacy, see 184. n.5. 
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iiivision where such person lives, and shall also declare his appro^ 
haiion of and subscribe the articles of religion mentioned in the 
•statute of the \S Eliz. c. 12. except the SIth, 35th, and 36th, 
and these words of the 20th article, viz, [the church hath power 
to decree rights or ceremonies, and authority in cojitroversies of 
faith, and yet (9)], shall be liable to any of the pains or penalties 
of the 17Cflr. 2. c. 2. nor the penalties mentioned in the said 
act of the 22 Car, 2. c. 1.(1) by rea.soii of preaching at any ex- 
ercise of religion; nor to the penalty of 100/- by the 13 & 14 
Car, 2. c, 4. for officiating in any congregation for t he exercise of 
religion periiiittcd and allowed by this act. § 8. 

IVovided always, that the making and subscribing the said 
<lcclaration, and the taking the said oaths, [and making the de- 
claration of approbation an<l subscription to the said article (2)] 
in manner as aforesaid, at such general or quarter sessions of 
the jieace, shall be then and there entered of record in the said 
court, for which Cut, shall be paid to the clerk of the peace, and 
no more: provided, that such person shall not at any time 
preach in any place, but with the doors not locked, barred, or 
l)olted as aforesaid. § 9. . 

And xdicreas some dissenting protestants scnqdc the baptizing 
of infants ; it is enacted, that every person in pretended holy 
ordiu’s, or pretending to holy orders, or })rcacher or teacher, 
that shall [subscribe the aforesaid articles of religion, except be- [ 186 
fore (\xceplod, and also except part of the 27tli article touching 
infant baptism, and sliall (3)J take the said oaths, and make and 
siib.scribe the .saiil declaration, in manner aforesaid, shall enjoy 
all the privileges, benefits, and advantages which any otiicr dis- 
senting minister as albresaid might liave or enjoy by virtue of 
this act. J 10. 

And cvciy teacher or preacher in holy orders, or pretended 
holy orders, that is a minister, j)rcachcr, or teacher of a congre- 
gation, that sliall take the oaths herein recpiired, and make and 
subscribe the declaration aforesaid, [and also subscribe sueli of 
the aforesaid articles of the church of Knglaiid as arc reipiircd 
by this act in manner aforesaid (4)J shall be ilienceforlli excm])ted 
from serving on any jury, or from being chosen or appointed to 
bear tlie office of churcliwardeii, overseer of the poor, or any 


(9) This exception is rendered unnecessary on making the de- 
claration provided by 19 Geo, 3. c. 44. § 1- 

(1) T5otli now repealed by 52 Geo. 3, c, 155. § 1. 

(2) Repealed, see note (1) . and the declaration in 19 Geo, 3. c.44. 
% 1. infra, 191 a, seems substituted. 

(3) This exception seems uniieccssarv •'inee IVGeo.:i. c. l t. y 1. 
(SCO 7io/r (9). 

( i ) See note. 
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other parochial or ward oflSce, or other office In any hundred of 
any shire, city, town, parish, ^vision, or wapentake. $ 11. 

And every justice of the peace may at any time require any 
person that goes to any meeting for exercise of religion, to make 
and subscribe the declaration aforesaid^ {semble agaimtpoper^ and 
also to take the $aid oaths [see as to oath ofmprcmacy^ 184*, note 5.]} 
(or declaration of fidelity hereinafter mentioned, in case such 
person scruples the taking of an oath,) and upon refusal thereof, 
he shall commit him to prison without bail, and certify his name 
to the next session to be held fo^ that place where such person 
then resides ; and if he shall there upon a second tender refuse 
to make and subscribe the declaration aforesaid, he shall be 
then and there recorded, and from thenceforth taken for a popish 
recusant convict, and incur all the penalties of all the aforesaid 
law\s. § 12. 

And whereas there are certain other persons, dissenters from 
the church of England, who scruple the taking of any oath it is 
enacted, that every such person shall make and subscribe the 
declaration aforesaid, in 30 Car. 2. st. 2. § 2. against popcrif\ 
and also a declaration of fidelity^ and subscribe a 2>r(fessio7i of their 
Christian belief {$) Which declarfitions and subscription shall 
be made and entered of record at tlie general quarter sessions 
of the peace for the place where such person resides. An^l 
every such person tliat shall make and subscribe the two declar- 
ations and profession aforesaid, being thereunto required, shall 
be exempted from all the pains and penalties of all the afore- 
mentioned statutes made against popish recusants or protestant 
non-conformists, and also from the penalties of the 5 JSliz. c. 1 , 
[and ] 3 & 14 C. 2. c, 1. now repealed by .52 Geo. 3. c*. 1 55. § 1.] 
concerning the taking of oaths; and shall enjoy all othen' the benfts^ 


(5) The form of this declaration of fidelity is as follows : 

** I, A. B., do sincerely promise and solemnly declare before God 

and the world, that I will be true and faithful to King ; and I 

do solemnly profess and' declare tliat I do from my heart abhor, 
detest, and renounce as impious and heretical that damnable doc- 
« trine and position, * That princes excommunicated or deprived 
jby tl»e pope, or any authority of the see of Home, may be deposed 
or murdered by their subjects, or any other whatsoever:’ and I 
* do declare that ne foreign prince, prelate, state, or potentate, 
hath or ought to have any power, jurisdiction, superiority, pre- 
eminence, or authority, ecclesiastical or spiritual, within this realm.” 
, In all cases where quakers arc required or permitted to make and 
subscribe the above declaration of fidelity^ another form is sub- 
stituted by 8Geo. 1. C.6. §1., which see, the 3rd vol. 2Dat|»0, 21. 
p. 19. 

The form of the profession of Christian belief required by 1 IV. Sc 
M. sess. 1. c, 18. to be subscribed, will be found in the 3rd vol. 

21. page 20. 



privileges^ and advantages^ under the like limitations, provisoes, 
and conditions, which any ether dissenters shoidd or ought to enjoy 
by virtue of this act. § 13. 

And if any person shall refuse to take the said oaths (6)^ whep 
tendered to him, which every justice of the peace is hereby im- 
powered to do^ such person shall not be admitted to make and 
subscribe the two declarations aforesaid, though required there- 
unto either before a justice of the peace, or at the sessions before 
or after any conviction of j3opish recusancy as aforesaid, unless 
such person can, within thirty-one days after such tender of the 
declarations to him, produce two suiSlicient protestant witnesses 
to testify upon oath that they believe him.to be a protestant dis- 
sentej", or a certificate under the hands of four protestants who 
are conformable to the church of Englaml, or have taken the 
oaths and subscribed the declaration al)ove mentioned, and shall 
also produce a certificate under the hands and seals of six or 
more sufficient men of the congregation to which he belongs, 
owning him for one of them. } 14*. 

Provided, that until such certificate under the hands of six 
of his congregation as aforesaid be produced, and two protestant 
witnesses come to attest Ills being a protestant dissenter, or a 
certificate under the hands of four protestants as aforesaid be 
jirodiiced, the justice shall take a recognizance with two sureties 
in the {lenal sum of 501. for his producing the same; and 
if he cannot give such security, shall commit him to prison 
until he hath produced such certificates, or two witnesses as 
aforesaid, j 15. 

Provided always, that all the laws made and provided for 
the frequenting of divine service on the Lord's day, shall be still 
in force, and executed against all persons that offend against 
the saiil law's, cxcex)t such jhtsojis come to some congregatiim or 
assembly of religious worship, allowed or permitted by this act. 
§ 16 . 

Provided, that nothing in this act shall be construed to extend 
to give any ease, benefit, or advant«ige, to any papist or popish 
recusant whatsoever; [or to any person that shall deny in his 
preach if {g or writing the doctrim of the blessed Trinity ^ as it is 
declared in the aforesaid articles <f religion. (7)] } 17. 

Provided, tliat if any person shall willingly and of purpose, 
maliciously or contemptuously come into any cathedral or parish 
church, chapel, or other congregation permitted by tliis act, and 
disquiet or disturb the same, or misuse any preacher or teacher ; 
lie shall upon proof thereof before any justice of the peace by two 


(6) But see as to oath of supremacy^ 184*. n.5. 

(7) The matter between brackets is repealed by 53 Geo. 3. ^ 160. 
§ 1 . it fra, 206. 
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witnesses, find two sureties to be bound by recognizance In the 
penal sum of 50/., and in default of such sureties shall be com- 
mitted to prison till the next sessions; and upon conviction of 
the said offence at the said sessions, shall suffer the pain and 
penalty of 20/. to the king. § 18. [and see 1 Geo. 1. st. 2. c. 5. 

[ 188 ] Provided always, that no congregation or assembly for religious 
worship shall be permitted or allowed by this act, until ilic jilace 
of mch meeting shall he ceitifed to the bishop of the diocese, or 
to the archdeacon of the archdeadonry, or to the justices of the 
peace at the general or quarter sessions of the peace for the 
county, city, or place, in which such meeting shall be held, and 
registered in tlie said bishop’s or archdeacon’s court respectively, 
or recorded at the said sessions; the register or clerk of the 
peace whereof respectively is heteby required to register the 
same, and to give certificate thereof to such person as shall de- 
mand the same: for which there shall be no greater fee nor 
reward taken than the sum of 6<7. J 3 9. 

§2. Nor am/ other law or statute of this realm made agaiiisl 
j)aj)ists or popish rccusanlf\ Which .are specially inserted under 
the title popctp. 

Except the 25Chr. 2. c. 2. and the 30 C«r. 2. .?/. 2. r. 1.] 
Which said statute of the 25 Car. 2. c. 2. reciuircs, that persons 
admitted to temporal offices shall receive the sacrament accortl- 
ing to the usage of the church of England, and subscribe the 
declaration against transubstantiation. 

And the said statute of the 30 Cro*. 2. .v/. 2. c. 1. disables 
persons from sitting in cither house of ])arliamenl, or corning to 
court, who shall not subscribe the declaration against popery 
therein mentioned. 

Shall he construed to extend to any person or persons dissefiting 
from the church of England^ that shall lake the oaths'^ In the judg- 
ment given against lAV'Wood^ H. 6 Mill, it was declared by tlie 
court, that the defend.mt should at first have pleaded in bar, that 
he was a dissenter froox tlie church, and then brought himself 
within the compass of the act of indulgence; of which the court 
cannot lake any notice, because it is a private act (v) ; for before 
it was madi% the law did not take any notice of prolestant dissent^ 
irsy but only of dissenters from the church in general : besides, 
it is an act which doth not extend to all sorts of protestant dis- 
senters, but only to such who shall qualify themselves as therein 
prescribed. 4 Mod. 274«. I Salk. 167. lEayni. 29. S. C. 

DissmUhig from the church of England] In the case of Dr. 

(u) But by the 19 Geo. 3. c. 44. §4. this act of 1 W.Sf M. is de- 
clared to be a public act, and to be judicially noticed as such 
without specially pleading the same. 
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Trchec and A>/M, Feb. 12. 1742. Mr. Keith, minister of May- 
fair chapel, which was a chapel of ease to St. Georfre’s parish, 
Hanover-sqnare, of which the plaintiff* w^as rector,- being cited 
into the bishop of London’s court, for officiating as a clergyman 
of the church of England, without being licensed by the bisliop, 
and having been denounced excommunicate forty days, for con- 
tumacy and contempt of the ecclesiastical laws; upon the bishop’s 
certificate into chancery of this fact, the writ de excommunicato [ 189 ] 
capiendo issued. It Avas moved to (|uasli the writ, and one of the 
suggestions was, that Mr. Keith is within the toleration act. 

But by the lord Cliaiiccllor Hardwicke, The act of toleration 
Avas made to protect })ersons of tender •consciences, and to 
exempt them from penalties ; but to extend it to clergymen of 
the church of England, Avho act contrary to the rules and dis- 
cipline of the cliiu'ch, av^ouUI iiilroduce the utmost confusion. 

And the exception Avas over-ruled. 2 Athyns^ 498. See Carr v. 

Marshy infra^ 205. n. (4). 

That shall lake the oaths'] And by the 10 Ann, c, 2, If any 
person dissenting from the church of England (not in holy 
orders, or pretended holy ot'ders, or prcleiuting to lioly orders, 
nor any preacher or teacher of any congregation) who should 
have been entitled to the benefit of the toleration act, if he had 
duly taken and subscribed the oaths and declaration, or othcr- 
Avise qualified himself as reejuired by the said act, and shall he 
prosecuted upon any of tlie penal statutes from which protestant 
di>scnters are exempted by the said act, — shall at any time 
during such jirosecution, take and subscribe the said oaths and 
declaralioii, or being of* the j)copIc called (juakers, shall make 
and subscribe the aforesaid declaration, and also the declaration 
of fidelity, and subscribe the profession of their Christian belief, 
according to the said act, or before any two justices of the peace 
(avIio shall take and return the same to the next (quarter sessions 
to be there recorded) ; such person shall be entitled to the 
benefit of the said act, as fully as if he liad duly qualified himself 
Avithiii the time prescribed by the said, act, anil shall be thence- 
forth exemj)ted and discharged from all the penalties and 
forfeitures incurred by force of any of the aforesaid {)enal 
statutes. § 8. 

That shall take the oath of alle^^iance and supremacy^ and make 
and. suljscrihe the declaration apainsi Which oaths and 

dcclfU’ation are inserted under the title iDntht?- 

Tor the county or place K/iere such person shall live,] And by the 
\0 Ann, c. 2. Any preacher or teacher of* any congregation ol 
dissenting protestants, duly qualified according to the said act, 
shall be allowed to officiate in any congregaiioi], although llie 
same be not in the county Avhercin he Avas so qualified ; provided 



m 




tliat the said congregation or place of meeting hath been duly 
certified and registered, or recorded according to 1 4* -Ml 1. 

c. 18. §19.; and such preacher or teacher shall, if required, 

f )roduce a certificate of his having so qualified himself under the 
land of the clerk of the peace ; and shall also before any justice 
of the peace of the county or place where he shall officiate, make 
and subscribe such declaration, and take such oaths as are men- 
tioned in the said act, if thereunto retjuired. § 9. 

§ 4. yl/l and every person and persons shall not he liable'] 
The sense in tiiis, and in the fallowing section where the same 
words are repeated, is evident enough ; but it seems to be some- 
what inaccurately expressed. 

Shall not he liable to any pains^ penalties^ or forfeitures] And 
the law so far favours dissenters upon the foundation of this act, 
that charities are permitted to be established for the support of 
dissenting ministers. As in the case of the Attorney-General 
and Cock<i May 4. 175^. Ann Partridge by her will devised 
an annuity to the minister of a baptist meeting-house in the 
parish of Hemel Hempstead. On an information in the name of 
the attorney-general to establish this charity, it was urged that 
the act is not merely an act of toleration, but that it restores the 
common right of mankind to worship God according to their 
own conscience, and is agreeable to the policy of inviting people 
to come to trade and live here, and to the policy of every man’s 
disposing of his owm as he pleases. And the case of the Altoi'ncy- 
General and Andrews was cited. Mar. 9. 1748, wherein copyhold 
lands, not surrendered to the use of the will, were devised for 
the benefit of quakers ; and on a bill, the lord chancellor 
established it. On the other hand it was argued, that this 
court, before it interposes for a charity, will consider the nature 
of it, and not execute every charity, although made on religious 
principles. In the case of Mendes Da Costa against De Pays, 
Ayuh, 228. Dec. 6. 1743, Elias De Pays, a Jew, by his will 
ordered 1200/. to be appropriated for an establishment of an 
assembly for the reading Uieir holy and divine law for ever: and 
the lord chancellor held it an illegal charity, and such as this 
court would not enforce. — • By sir John Strange, master of the 
rolls, for the lord chancellor : This case is not now to be made a 
quesdon. Baptists are persons the legislature looks upon as well 
as quakers. I|i the quakers’ case the court went a great way, 
not only countenancing it as a good charitable use, but supply- 
ing the want of surrender to the use oif the will. The Jew case * 
was different: the lord chancellor held it an illegal ch4rity, 
because it was not for the support or encouragement of any 
denominhtion of Christians, but for the propagation of the 
Jewish law in contradiction to the Christian religion, which is 



part of the law constitiition of this kingdom. 2 P^esey, 
273. {w) 

} 8. A 7 id shall also declare his approbation of^ and subscribe the 
articles of rcligioti] By the 19 Geo, 3. r. ^4, intituled, An Act 
for the furthei' relief of protestant disscntmg ministets and school^ 
masters f {S) [and reciting in the preamble 1 IV, st,l. c. 18. §8. 
as above, and adding, “ Whereas, many such persons scruple to 
“ declare their approbation of and to subscribe the said articles 
not excepted as aforesaid,”] it is eiiacte<l, by § 1. that every 
person dissenting from the church of England, in holy orders, 
or pretended holy orders, or pretending to holy orders, being a 
preacher or teacher of any congregation of dissenting protestants, 
who, if he scruples to declare his approbation of and subscribe 
the said articles of religion, [and subscribe the same according to 
13 JUliz, e. 12. (as required by 1 JV. 4’ st, 1. c. 18. § 8.)] 
shall take the oaths and make and subscribe the declaration against 
popery, required by the act of toleration, {viz, 1 W M, stA, 
r. 18. § 13.) and shall also make and subscribe the following 
declaration, shall be entitled to all the privileges granted to 
protestant dissenting ministers by the said act of toleration, that 
is to say, “ I A. B. do solcmftily declare, in the presence of Al- 
“ mighty God, that I am a Christian and a protestant, and as 
such, that I believathat the scriptures of the Old and New Tes- 
tament, as commonly received among protestant churches, do 
contain the revealed will of God ; and that I do receive the 
** same as the rule of my doctrine and practice.” And the jus- 
tices of the peace, at the general sessions where any protestant 
dissenting minister shall live, shall tender and administer to him 
the said last-men tioned declaration ; and he shall not pay to any 
officer of the court more than 6(L for his entry of such minister’s 
making and subscribing the said last-mentioned declaration, and 
taking the saiil oaths, and subscribing the declaration against 
popery, nor above 6d. for any certificate to be made out and 


(to) See also 7 Ves-jun, 76. This case of Da Costa v. Dejyas (says 
Mr. Merivale) serves strongly to exemplify the distinction between 
the act of worship and the inculcation of doctrine. For in that case 
an institution for teaching the Jewish law was held bad : but syna- 
gogues are protected. Israel v. Simmondsy May 6. 1818. 2 Starkic, 
C. N. P. 356. See 3 Meriv. Hep, 393. («). Alt, Gen, v. liance^ Amb, 
4-22., where a bequest to the poor^ by a French refugee, was ordered 
to be given to poor refugees ; and Waller v. Childs^ Ib, 524*., where 
a legacy for the hem ft (f poor dissenting ministers of the gospel in 
any of the counties in England y was ordered to be paid to the re- 
spective treasurers of the dilfercnt denominations of dissenters in 
the kingdom, for the support of the ministry in general. 

^8) Extended to Ireland by 57 Geo, 3. c, 70. 



signed by such officer. And every such person, qualifying him- 
self as aforesaid, shall be exempted from serving in the militia. 

And no dissenting minister, nor any other protestant dissenting 
from the church of England, who shall take the said oaths and 
make and subscribe the said declaration against popery, and the 
declaration licrcinbeforc mentioned, shall be prosecuted in any 
[ 192 ] court whatsoever for teaching and instructing youth as a tutor or 
schoolmaster, I(h § 2. : provided, that this shall not extend to 
enable any person dissenting from the church of England, to 
hold the inastershij) of any college’ or school of royal , foun- 
dation, or of any other endowed college or school for the educa- 
tion of youth, unless the same shall have been founded since the 
first year of William and Mary, for the immediate use and 
benefit of protestant dissenters. IfL § 3. 

And whereas it hath been doubted whether the said act of 
toleration, 1 JV. M. si. 1. c. 18. is a public or private act, it 
is hereby declared, that the said act, and also this present fict, 
shall be deemed public acts, and judicially taken notice of as 
such, without specially pleading the same. Id. § 4. 

liy 52 Gw. 8. c. 155. intitulecl, An Act to repeal CArtain acts^ 
and amend other acts relalinp; io religions xwrship and assemblies 
for religious ^orship^ and jicrsous teaching or jnraching Iherein^^ 
it is enacted, (J 3.) that every person who shall teach or {)rcacli in 
any [duly certified, &c.] congregation or a.sseml)ly [of protestant 
dissenters, see § 2. infra^ 205.] in any place without consent of the 
occupier, shall forfeit not exceeding 30/., nor less than lO.v., at 
discretion of the justices convicting for such ofrence. By § 4., 
every person who shall teach or j)reach at, or olficiatc in, or re- 
sort to any congregation or assembly for religious worship of 
})rotestants, whose place of meeting is duly certified uiuler this 
or any other act or acts relating to the certifying and registering 
of such places, shall be exempt liom all such penalties, under 
any act relating to religious worship, as any person who has 
the oaths, and m.aJe the declaration prescribed by 1 JK 
ty M. st.l. e. 18., or anj act amending such act is exempt. By 
§ 5. every person not Jiaving taken the oaths and subscribed the 
declaration hereinaller specified, who shall preach or teach at any 
place of religious wor.slilp certified under this act, shall, when 
required l)y one justice, by any waiting under his hand, or signed 
by him, take, make, and subscribe in his presence, the oaths and 
declarations contained in 19 6Vo. 3. r. 4 1 §1.; and incase, on 
being so required, he refuse so to do, he shall not be allowed to 
teach or preach in any such congregation or assembly for religious 
worship, until he has so taken and made the same, on pain to 
forfeit for each time he shall so preach, a sum not exceeding 1 0/. 
or less than 105 . at discretion of the convicting justice. By' 

§ G. no person shall be requiied to go any greater distance 
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than five miles from his home or place where he^resides, at the 
time of such requisition, for the purpose of taking such oaths. 
By § 7. any of His Majesty’s protestant subjects may appear 
before a justice, and produce to him a copy of the said oaths 
and declaration, and require him to administer and tender the 
same to be made, taken, and subscribed by such person, and such 
justice shall accordingly do so, and he shall take, &c. the same 
in presence of such justice, who shall attest the same to be 
sworn before him, and shall transmit the same to the clerk of the 
peace for the county, riding, division, city, town, or place, for 
which he acts, before or at the next general or quarter sessions. 
By § 8. every justice before whom any persion shall make, &c. 
sucli oaths and declaration, shall forthwith give him a certificate 
thereof, under his hand, in this form : 

T A. B. one of His Majesty’s justices of the peace for the 
county [riding, division, city or town, or place, as the case 
“ /s] of do hereby certify, that C. U. of 

[jicseribing the Christian and surname and 'place of abode qf the 
j^artij] did this day appear before me, and did make and take 
and subscribe the several oaths and declarations specifietl in 
an Act made in the fifty-second year of the reign of King 
“ George the third, intituled, [sif forth title of this act.2 Wit- 
‘‘ ness my hand, this day of 18 

For the making and signing of which certificate, where such 
<?aths, &c. are taken, on the requisition of tlie party, such justice 
shall be entitled to 2s. (5d. fee : and such certificate shall be con- 
clusive evidence that the party therein named has taken and sub- 
scribed the oaths and declaration as by this act required. 
By $ 9. every person wlio shall teach or preach in any such con- 
gregation or assemblies, who shall employ himself solely in the 
duties of a teacher or preacher, and shall not follow any other 
occupation for his livelihood, except a schoolmaster, and who 
shall produce the certificate prtwided in § 8., shall be exempt 
from all civil services and offices specified in 1 W. M. st. 1. 
r. 18. § 7. {ante^ 184s) and from being balloted lor and 

serving in tlic militia or local militia of any county or place in 
the United Kingdom. By § JO. every person who shall produce 
any false or untrue certificate or paper as a true certificate of Iiis 
having made, &c. the oaths and declaration by this act reejuired, 
for claiming exemption from civil or military duties as aforesaid, 
under this or any otlier statute, shall forfeit 50/., to be recovered 
to the use of any person that will sue by action of debt or in- 
formation in any of His Majesty’s courts at Westminster, or the 
courts of great sessions in Wales, or of the Counties Palatine, 
as the case is, wherein no essoin, protection, wager of law', or 
more than imparlance shall be allowed, {See rest of this act^ 
infra^ 202. 205. 



§ 8. Admitting dissentmg ministers at sessions. (9) 

$ 11. And no person dissenting from the church of England in 

(9) Under 1 W.S^M. c. 18. §8. the justice^ in sessions have no 
authority to require of a person claiming to take the oaths and to 
make and subscribe the declarations, &c. therein mentioned, as a 
teacher of a separate congregation of protestant disquiets, and to' 
verify his claim upon oath, that he should produce a certificate from 
two of his congregation, authenticating such his appointment, in 
compliance with a general rule before made at the sessions for that 
purpose- The Kingv. Sieffblk (Justices), 15 Easl*s Rep. 590. A pro- 
testant dissenter merely stating himself as one who “ preaches to 
“ several congregatiohs of protestant dissenters," without shewing 
that he has any separate congregation attached to him as such teacher 
or preacher y is not entitled to be admitted by the justices in sessions 
to take the oaths, and make and subscribe the declaration as re- 
quired by 1 JV.Sf M. c. 18., in order to qualify himself under § 8. 
to officiate as such teacher or preacher. The King v. Denbighshire 
(Justices), 14 East's Rep, 285. 

A licence to dissenting minister enrolled in one county does not 
extend to another. The Queen v. Peachy 2 Salk. 5*72. A baptist 
preacher, qualified according to stat.-*! W.S^'M. c. 18., is exempted 
from serving all parish offices, whether thej'' existed before or were’ 
created since that act, even though he be also engaged in trade. 
Ken'ward v. Knotvies, Willes^ 463. 

Whether a person not having holy orders" (i. e. by episcopal 
ordination), or “ pretended holy orders,” (i. e. conferred by some 
form other than episcopal ordination acknowledged by pro- 
testant dissenters), but being a candidate only for holy orders of 
one or other descriptions, be entitled to require of the sessions to 
have the oaths administered to him, and to be allowed to make and 
subscribe the declarations required by 1 W. Sf M. c. 18. § 8. within 
the farther description in that section of a person “ pretending to 
holy orders,^’ to enable him to preach, &c. without incurring pe- 
nalties : or whether these words are to be understood only of a 
person pretending actually to have some description of holy orders : 
at any rate it is unneces-ary that a person not denied to be within 
the true meaning of “ pretending to holy orders," should also be 
the teacher or preacher of a separate congregation of protestant 
dissenters : and the sessions having refused to admit a person to take 
the oaths, and make and STl^scribe the declarations, Ac., because he 
had not the conjunct qualification, the court granted a mandamus 
to them to administer to him the oaths, <Nrc,, or to enable them to make 
especial return of the grounds of their refusal. J'he King v. Glouces* 
iershire (Justices), 15 Pastes Rep. 51*1. 

Cators case, 34 Car. 2. Skinners Rep. 80., cited by lord Ellen* 
boroughy 15 East's Rep. 581. Cator was committed under 17 Car. 2. 
c. 2. (the Five Miles Act ) ; and on his being brought up by habeas 
corpus, exception was taken that it was not shown in the return that 
ho had preached since the Act of Oblivion (12 Car.2i c. 11.) ; And 
if not, that he was not within the act 17 Car. 2. (see § 3.) But upon 
reading the act, three justices (Pemberton Ch. J. hesitating) were of 



holy ordet% or pretended holy orders^ or pretending to holy orders^ 
nor any preacher or teacher of a congregation^ And the law so far 
takes notice of them, that a mandamus will issue to admit or re- 
store them (^) : as in the case of King and Barker^ 2 G. 3. 


opinion that any person in pretended orders or pretending^ to have 
orders (the words of § 1.) was within the act. The question as to 
the qusdification of “ pretending to holy orders” will he found argued, 
and the authorities stated, in The King v. Justices of GloucesterskirCy 
15 Easty which went off on another ground. 

The policy of the established church to render the minister in a 
certain degree independent of his congregatfon, by giving him an 
estate for life in his office, does not extend to the case of dissenters, 
so as to prevent the court from sanctioning the appointment of a 
minister to a congregation for a limited period and not for life, pro- 
vided such is the linage of the members, or the provisions of the 
original trust. Alt. Gen. v. Pearson^ 3 Meriv. 402, 403. 

(x) A mandamus to admit and a mandamus to restore, are pro- 
cured on very different grounds, as will appear by the following case ; 
from which it may be inferred that the latter will not be granted ex- 
cept the party applying for it siiew that he has been duly appointed 
to his office, and has a title to retain it, by having complied witli the 
various regulations imposed by law. 

The King v. Jotham and others^ HU. 30 Geo. 3. 3 2\ Rep. 575. 

A mandamus was applied for to the defendants, who were trustees of 
a dissenting meeting-house at Bradford, in Wilts, called the Particular 
Baptists, to restore John Lloyd to the office of minister of the con- 
gregation, and to the use of the pulpit. This application was 
founded on rlie affidavits of Lloyd and Jotharn, stating that in July 
1787, Lloyd received an invitation from twenty -seven persons of this 
meeting, on behalf of the whole congregation, to accept the office 
of minister; in consequence of which he procured his dismission 
from another meeting of the same sect in Devonshire, and in 
December following publicly addressed the congregation of Brad- 
ford, and signified his acceptance of the office. That he had con- 
tinued to officiate there as a minister from that time till November 
lost, when he received a paper from somq part of the congregation, 
purporting to be a dismissal of him ; that since that time the door 
had been shut against him, and that he had been prevented from 
performing tlie functions of his ministry, although he had offered to 
answer any charges that could be brought against him. They 
further stated, that there was an endowment for the minister for the 
time being, of this meeting-house, and that the defendants were 
trustees for receiving the rents and profits thereof for that purpose; 
and Lloyd further deposed, that when he took upon himself the 
office of minister, he conceived that the congregation could not 
remove him, without his consent, unless he should misbehave him- 
self, but that the appointment was for life: and that such was the 
understanding of other dissenting ministers of the same communion. 

The counsel who shewed cause against the rule, stated from their 
affidavits, that Lloyd had behaved himself with great impropriety 



'Di)fi(0entcri0(» 

It was moved for a mandamus to be directed to the surviving 
trustees under n deed of release made by one Charles Vinson to 


and profancncss, and had made his pulpit the vehicle of personal 
slander on many of the congregation ; in consequence of which a 
special meeting was held, when fifty-five of the congregation (which 
ill the whole consisted of less than 100 members) agreed upon his 
dismissal, which was signified to him accordingly. And they stated 
an instance, forty-three years ago, of a minister being dismissed 
from this meeting-house for immoral conduct. The affidavits further 
stated that Lloyd had not obtained a proper licence, as required by 
the act of parliament ; and that amongst that sect it is held to be 
absolutely necessary, after a minister hath been chosen, that he 
should be ordained by the ministers of the baptist church, who 
meet once a year for that and other purposes, with which form 
Lloyd had never complied after his election. This latter circum- 
stance was insisted on b}^ the counsel against the rule as a defect in 
Lloyd's title ; and they also objected to tlie issuing of this mandamus, 
on the ground that he had not stated in his affidavit, that he had 
complied with the scveial regulations of the toleration act, by which 
dissenliiig ministers arc required to subscribe the declaration therein 
contained, and such of the tliirty-ninc, articles as they do not dissent 
from; (or in lieu thereof the declaration contained in 19 Geo, 3, c.44. 
vide supra.) In support of the rule it was contended, that it was 
not necessary ii\ an application for a mandamus to state with so 
much precision that all these forms had been gone through : it was 
sufficient to state generally the title of the party making the appli** 
cation, and the wrong for which he seeks redress. Now the party 
states his election, and that he considered it as an appointment for 
life ; but if there be any doubt, the court will give him an opportu- 
nity of trying the right which the congregation claim to dispossess 
him in the manner stated in the affidavits. In the case of the 
V. Barlcery no other ground was laid for the mandamus but an 
affidavit of the endowment of the pUstorship, the election of the 
claimant by a majority in whom the right to elect was vested, and 
his removal from the possession by the trustees ; and the court 
granted the mandamus. But by 

Lord Kenton Ch. J. There is no doubt but that a manda7nus lies 
in these cases, tjohere ihcrv is an oidotvynent, (JSee Davis v. Jenkins^ 
3 Vcs.Sf B. 1.51. infra^ -96 note (8), if a proper case he made 
out. But it is necessary for the party applying for a mandamus to 
be restored to any office, to make out a primd Jacie title to such 
office, and shew at least that he has complied with all the forms 
necessary to constitute his right. Here it does not appear that the 
party applying has gone through all tho:e ceremonies which the 
particular sect, of which he is a member, ha.j made necessary. His 
lordship also seemed to think that the pany applying should have 
shewn his compliance with the requisites of the toleration act. 

Ashhurst «7. thought the application not sufficiently founded, and 
that it was not enough for the complainant to state his supposition 
that he was elected for life; he ought to have shewn the grounds of 
it. And, in opposition to this, the other party lias shewn an instance 
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John £niy, a dissenting minister at Plymouth, and other trus- 
tees, settling a then new-built meeting house nqion the said trus- 
tees, in trust (among other things) to suffer the meeting house to 
be for the public worship of God, by such congregation of 
protestunt dissenters commonly called presbyterians, as should 
attend the ministry of the said Mr. Enty, or such other presby- 
terian minister as should in his room successively, in all times 
coming, be by the members in fellowship of the said or nuch 
like congregation regularly and fairly chosen and appoi||ted to 
be the minister, preacher, or pastor, ,to preach in the said meet- 
ing; requiring them to admit Christopher Mends to the use of [ 195 ] 
the pulpit ^hereofi as pastor, minister, or pjejicher there ; he the 
said Christopher Mends being duly elected thereto. TJie coun- 
sel, on shewing cause against the mandamus, controverted by 
affidavits the election of Mends, and endeavoured to support the 
election of Mr. Uanmer, whom the trustees had put in j)os- 
session. The majority of the congregation seemed to be on the 
side of Mends. The trustees espoused Hanrner, andaneant to 
maintain him with an high hand. There was no colour for the 
election of Hanrner ; and that of Mends was liable to objections. 

This contest had raised great'animosity, especially in those who 
W'erc for Hanrner; and as they thought their strength lay in 
throwing obstacles in the way of any (more especially a speedy) 
redress, as Hanrner was upholden and maintained in possession 
by the trustees; their counsel mth great earnestness argued 
against making the rule absolute for a mandamus, and contended 
that it could not be to admit, when another was in possession. 

A mandamus to admit goes no further (they said) tium to give a 
legal possession, wliere otherwise the party would be without 
remedy. A mandamus to admit is only to give a legal, not an 
actual possession ; tliough a mandamus to restore, tlic court 


ill which the congregation exercised the right of removing the 
minister. 

Duller J- The King v. Darker was tht* case of a mandamus to 
admity and there is a great difference between that and a mandamus 
lo restore. The former is granted merely to enable the party to try 
his right, without which he would be left without any legal remedy. 
Blit the court have always looked much more strictly to the right of 
the party applying for a mandamus to be restored, . In these cases 
he must shew a primd fade title ; for if he halt been before regularly 
admitted, he may try his right by bringing an action for money had 
and received for the profits. Therefore, in order to entitle himself 
to this extraordinary remedy, he must lay such facts before the court 
as will warrant them in presuming that the right is in him, whereas 
here no facts have been stated to shew the ground of his title. 
Therefore, I am clearly of opinion, that this mandamus ought not to 
be granted. And Grose J. concurring, the rule was discharged. 

* VOL. IJ. o 
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will go further. But here another j^rson (Mr. Hanmer) is in 
possession ; and ’Mr. Mends never luis been so. Here is no 
legal right. And this court cannot take notice of trusts, so as 
to give relief, upon an equitable title only ; nor is this gentleman 

the ccdiii que trust : but, at most, his title is only equitable. 

By lord Mansfield : A mandamus is a jirerogative writ, to the 
aid of which the subject is entitled, upon a proper case pre- 
viously shewn to the satisfaction of the court. It was intro- 
duced to prevent disorder from a failure of justice; ami ought to 
be used iifion all occasions, wlicrd the law has established no 
specific remedy, and where in justice and gootl government 
there ought to be one. Writs of mandamus have been granted 
to admit lecturers, clerks, sextons, and scavengers : to restore an 
alderman to precedency, an attorney to practise in mi iiilerior 
court, and the like. Since the act of toleration, it ongiit to be 
extended to protect an endowed pastor of protestanl (iisseiiUu’s, 
Irom analogy and the reason of the tiling. The riglit itself being 
recent, there can be no direct ancient jirecedent : but cveiy case 
of a lecturer, preacher, schoolnui''tcr, curatt^, chaplain, is in 
[ 19G ] point. The deed is the foundation or endowment of the pastor- 
shi}}. The form of the instrument is necessarily by way of 
trust: for the mocling house, and the land ii|/oji wliich it stands, 
could not be limited to Enty and his successors. Many lecturc- 
sliijis and other oHices are endowed by trust deeds. 'Hie right 
to th<i function is the substance, and draws after it every thing 
else as appurtenant thereto. The ))ower ol’ the trusle<\s is 
entirely in the nature of an authority to admit. The use of the 
meeting house and pulpit in this case Ibllows, by necessary con- 
secjuencc, the right to tlie function of minister, preacher, or 
pastor ; as much as the insignia do the office of a mayor, or the 

custody of the books that of a town-clcrk. The court })ro- 

jioscd (111 issue to try, whether Mr. llaiiiner was or was not 
duly elected ; as the cheapest and best way to put it in. The 
delendants refused to have it so tried, and their counsel argued 
strenuously against granting a mandamus. They knew, the 
election of Hanmer could not be siij3portcd upon a trial. The 
election of Mends seemed liable to objection as irregular. But 
if the matter was prope* tor a mandamus, they w^ere aware that 
in case neither was elected, the court would issue a mandamus to 
proceed to an election; in which case, the majority of the con- 
gregation were inclined to Mends. "Jlie trustees therefore 
obstinately persisted in opposing a mandamus and refusing 

a trial. Eord Mav^idd : Every reason concurs here for 

granting a. niaiidamii&. We have considered the matter fully; 
and we are all clearly lor granting it. I lere is a function, with 
emoluments ; and no specific legal remedy. The right depends 
upon election; which interests all the voters. The question is 
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of a nature to inflame men’s passions. The refusal to try the 
election in a feigned issue, or proceed to a new election, proves 
a determined purpose of violence. Should the court deny this 
remedy, the congregation may be tempted to resist force with 
force. A dispute, “who shall preach Christian charity,” may 
raise intplacable feuds and aniniQsities, in breach of the public 
peace, to the reproach of government, and the scandal of re- 
ligion. To deny this writ, would be putting protestant dissenters 
and their religious worship out of the protection of the law. 
This case is entitled to that protection ; and cannot have it in 
any other mode, than l)y granting this writ. The defendants 
have refused either to go to a new election, or to try it in a 
feigned issue. We were all of opinion, when a trial was jiro- 
posed lo them, that a mandamus ought to issue, in case of 

refusal. Afterwards, the parties by agreement came to a new 

election ; and a })ereinptory mandamus \vas issued l)y consent of 
both ])arties. Bur, Man^. .1265. 

§ 13. Scruple the faking of any ontli^ And by the 22 Geo, 2. 
c.4(>. In all cases wherein bj" any act of parliament an oath is 
or shall be allowed or required, tlie solemn affirmation of qua- 
kors shall be allowed instotul of such oath, although no particular 
or express provision be made for that purpose in such act: and 
if any person making such affirmation shall be convicted ol‘ 
having wilfully, falsely, and corruptly affirmed or declared any 
thing, which if the same had been deposed upon oath would 
have atnoimted to wilful and corrupt perjury ; he shall sufler as 
in cases of jieijury. Provided, that no quaker slialJ by virtue 
licrcof be qualified or permitted to give evidence in any criminal 
cases, or to serve on juries, or to bear any office of profit in the 
government. § 36, 37. (1) 


(1) The rule to try the admissibility of a quaker as a witness, 
seems to be, to consider whether the object be criminal though the 
Jurin is civil; and that if tlic object is to recover a (lel)t, or give a 
party any legal civil rights, the afiirinationis admissible, but not where 
it is to punish a person who has done something wrong. Thus it 
seems that the affirmation of a quaker is not admissible in an appli- 
cation calling on an attorney to answer matters which might render 
him liable to an attachment or being struck off the rolls, tiiough not 
imputing to him an indictable offence. In re Gillebrand, 1 Z>. Sf B, 
Rep. 121. Again, a quuker cannot exhibit articles of tlie peace 
without oath. The King v. Green, Sfra. 527. But a distinction 
seems here to arise, when it is a proceeding instituted by, and 
where it is one had against a quaker. In the former case his affirm, 
ation has been refused, though the object of the application was his 
personal protection ; but in Acheson v. Everitt, Coup, 382., a quaker’s 
testimony on his affirmation was held admissihio in a penal action of 
debt, on 2Gco,2, r, 24*^ against bribery, and Lord IJardxvieke ev- 
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Moravians. besides the quakers, there is another sect not unlike to 

the quakers in this respect, called Moravians, who scrupling to 
take an oath have been indulged by the legislature in making a 
solemn affirmation instead thereof; it being enacted by the 
22 Geo. 2. c. 30. (intituled, An act for encouraging the people known 
by the name of unitasfratruin^ or united brethren^ to settle in his 
majesty^s colonies in America) that every person being a member 
of the protestant episcopal church, known by the name of 
unitas fratnm^ or the united btethren^ which church was for- 
merly settled in Moravia and Bohemfia, and are now in Prussia, 
Poland, Silesia, Lusatia, Germany, the United Provinces, and 
also in his majesty’s .dominions, who shall be required on any 
lawful occasion to take an oath, shall, instead of the usual form, 
be permitted to make his solemn affirmation, in these words, 
I, A. B. do declare, in the presence of Almighty God, the 
witness of the truth of what I say.” Which shall be of the 
same force and effect in all courts of justice and other places 
where by law an oath shall be required within the kingdoms of 
Great Britain and Ireland, and within his majesty’s dominions 
in America, and under the like penalties as for perjury, as if such 
person had taken an oath in the usual form. But this not to 
qualify such person to give evidence in a criminal cause, fk to 

[ 198 ] serve on juries. — And by tlm said act, every member of the 
said church or congregation, who shall reside in any of his ma- 
jesty’s dominions in Amcricji, and shall be sunnnoned there to 
bear arms, shall be discharged from personal service, on paying 
the like rate, or assessment in lieu thereof, as persons unable by 
reason of age, sex or other infirmity. — And to prevent any 
doubt, whether a person pretending to be of such congregation, 
is actually a member thereof; every f)crson who shall claim any 
benefit ot this act, shall at the time of such claim produce a cer- 
tificate signed by some bishop of the said church, or by the 
pastor oi such church or congregation who shall be nearest to 
the place where such cl.iini is made : and such person proving 


pressed his doubt. and considered it as a question proper to be sent 
to the judges. Ex parte Gumbledoiiy 2 Aik. 70. On the contrary, 
where application is agaimt a quakcr, bis affiniiation may be read in 
his own exculpation, but not in that of another, when he is not 
charged himself. See Tke King v. Gardiner, 2 Bnrr.lU7., and 
Nola7i’s note to Sira, 872. 

Where the form is merely criminal, but fhi immediate object of the 
prosecution is a civil recompence, the animation shall be received. 
Robins y. Sa^ward, Sira. 4.4?!. 2'he King v. Turner, Sira. 1219. But 
where it is in substance a criniinal prosecution, having for its imme- 
diate object the punishment oV the individual against whom it is had, 
there it shall not be admitted. Tbe King v. Wych, Sira. 872. Same 
V. Green, id. 527. 
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by bis ifiirmation^ or by otlier legal witness^ that the «said xerti*- 
ficate was duly executed} and also afBrming that he is actually 
a member of the said church, shall be adjudged and deemed 
accordingly. — And that it may be known whether such bishops 
and pastors are of the said church; the advocate of the sakl 
church or congregation for the time being; shall from time to 
time lay before commimmers for trade and plantatitnis^ in 
order that the same may remain in their office, lists of all the 
bishops of the said church appointed by them tQ grant certificates, 
with their hand-writing and usual seal; and also the names, 
hand-writing, and seals of the bishops appointed by the said 
brethren as aforesaid, and the names of sudi pastors as shall be 
authorized by the said advocate or bishops to give certificates in 
any of his majesty’s colonies in America. 

Declaration of fidelity^ and subscribe a 2 )rofession of their chris- 
tian belief] The forms of which are inserted under the title 

Shall enjoy all other the benefits^ jmvile'res^ and advantages^ 
wi/;/r// afiy other disseiiters should or ought to enjoy] And the rules 
ol‘ their discipline seem to be allowed ; as in the case of marriages 
above mentioned, so al^o in other particulars: As in the case 
of K, and Francis Hart^ M, 3 Geo, 3. On an indictment for 
a libel. U'he prosecutrix, Miss Mary Jerom, was educated 
among the quakers, at the town of Nottingham; her parents, 
wtio lived there, being of that persuasion. There are several 
sejKirato congregations of (|nakers in ami about this town ; and 
once a month a general assembly is held of them all. At these 
monthly meetings, they take into consideration the conduct of 
such of their members, as have not acted conformably to their 
rules; and proceed according to the din "‘tion of our Saviour in 
the 1 8th chapter of St. Matthew, v. 15th, IGth, and 17th% 
which they call their discipline. If gentle admonitions in private 
have no effect, complaint is made to the monthly meeting; from 
vJience a dej)iittition is formally sent, to visit, and to endeavour 
lo reclaim the party offending. And. if these steps prove in- 
effectual, they proceed at last lo a final sentence of expulsion ; 
which is usually by some instrument or pai)er in writing drawn 
up lor that purpose, and openly read at one of the meetings for 

(b) If thy brother shall trespass against thee^go and tell him his fault 
belxveen thee and him alone : if he shall hear thee^ thou hast gained 
thy brother. 

But if he ivill not hear thce^ then take ivith thee one or two more ; 
that in the mouth of two or three witnesses every word may be 
established. 

And if he shall neglect to hear them^ tell it unto the church : but if 
he neglect to hear the churchy let him be urito thee as an heathen man 
and a publican, 

o 3 
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public worship. The person employed in this service is called 
the clerk of the meeting; and the writing by which the society 
exclude and disown as their member the delinquent, generally 
sets forth the cause of their proceeding, and tlie fruitless care 
and endeavours of the society to reclaim. This has been their 
general practice since the toleration act; and at Nottingham, 
as well as in other places, they continue on this plan to this 
time. The prosecutrix having acted in disobedience to their 
rules, by frequenting places of public diversions, going into 
mourning for the death of a rclatibn, and doing other things 
which they esteem unlawful ; the method of admonition, and 
visitation by deputies, Wiis taken by the society; and several 
conferences were had : but they proving ineffectual, and she ab- 
senting herself from their meetings, and declaring that she did 
not look upon herself as one oi‘ their body, the society at last 
(after several fruitless attempts to reclaim her for a year and a 
lialf) proceeded in their usual wa}^ to the sentence of expulsion 
in the following words, which were reduced into writing, ap- 
proved of by the monthly meeting, and afterwards read by the 
defendant Francis Hart, as clerk of the meeting, at the close of 
their meeting for worship at Nottingham, on Sunday, Sept. 6, 
1761 . 

Whereas Mary Jerom, of this town, was born of parents 
professing the same religious principles with us, and by them 
‘‘ educated in our society ; but not duly regarding the truth we 
[ 200 ] profess, she imbibed erroneous notions contrary to scripture 
doctrine, and in divers parts of her conduct acted very incon- 
sistently with a life of self-denial, and of late years mostly 
neglected meeting for divine worship, and when visited by 
‘‘ friends appointed by our monthly meeting in love to her soul, 
and in order to reclaim lier from error, and bring her to the 
‘‘ acknowledgment of truth both in judgment and practice, but 
« rejecting our labour of love, she declared that she did not 
look upon herself aj a member of our society ; we tiujrefore 
“ hereby declare her rot in unity with nor a member of our 
“ religious society, until by unfeigned repentance she duly ac- 
“ knowledge scripture doctrine, and behave agreeable to our 
“ holy profession : which that she may, we sincerely desire. 
Signed in and by order of our monthly meeting, held at 
Nottingham, the fifth of the eighth month, 1761. By PV.ancis 
Hart, clerk.” 

The prosecutrix being acquainted with this proceeding, sent 
her maid servant to the defendant for a copy of this sentence ; 
who accordingly traiiscribecl it, and inclosed it in a cover 
directed to Mary Jerom ; who being thus possessed of it, an- 
nexed it to an affidavit, and applied to the court of king’s bench 
for an information for a libel. But the court rejected tlie mo- 



tion» and refused to grant a rule to shew cause. . She afterwards, 
on the 1 2th of March, 1762, preferred a bill of indictment against 
the defendant for a libel, before the grand jury at the assizes 
held for the town of Nottingham. Which bill being found by 
them was afterwards removed by certiorari into the King’s 
J3ench. And the defendant having pleaded not guilty, it was 
tried before Mr. justice Clivcj at the summer assizes held for the 
town of Nottingham, July SOth, 1762. The evidence on the 
part of the prosecution was, the prosecutrix, and her servant 
maid who went for the paper; and the evideilce of the public- 
ation of it as a libel was, the direction of it to the prosecutrix, 
and the defendant’s acknowledgment to thc^maid that he read it 
at llie meeting. The defendant’s counsel called no witnesses ; 
being of opinion, that the quakers, who were the only persons 
that could give an account of their metliod of proceeding, were 
disabled l)y the statute of 7 & 8 Wilt, c, Si, ( ij) from being wit- 
nesses on *a criminal prosecution ; and being restrained from 
arguing that the paper in question was no libel, by the judge, 
who said that such a question was more proper to be determined 
by the court above, could only insist, that the evitlence on the 
part of the proseculioii was *nol sufficient to maintain the indict- 
ment. The judge Iclt the case, with its circuiiistances, to the 
jury; but rather recoimnended it to them to acquit the de- 
fendant. The jury, after w'ithdrawing about three hours, found 
the defendant guilty. In the Michaelmas term following, Mr. 
Cubi moved the court of King’s Bench for a new trial; and 
after stating the above-UieiiLioiied facts, and observing Lij)on the 
circumstances of hardship which would attend the case on a 
m(»tion in arrest of judgment, where no facts could be relied on 
but what appeared on the record, and after a vertiict it might be 
presumed tliai a iualicious intention to defame prosecutrix 
(which was charged in the indiclinent) was proved, insisted that 
the leaving such a case as this to a jury, would be enabling ti 
juiy to set up a judgnicnt in opposition to the legislature, and 
overturn the toleialiou act, and that therefore the verdict ought 
to be set aside as a verdict against law. The court w^as clearly 
of opinion, that the jury should have been dii’ected to acquit the 
defendant; and, as notice of the motion given, and counsel 
appeared lor the prosecution, who did not contradict the above- 
luentioiied lads, the court said they woukl not do so much 
credit to such a prosecution as to grant a rule to shew cause ; 


(^) This is by § 6. of that act. And tJiis case was not within the 
[)r(>visioii of 22 Geo. 2. c. 1-6. § I>6., wliicli only extends to cases 
where an oath is', or should l)e, allowed, authorized, directed, or re- 
quired; and in .^uch cases their affirmation is, by that act, of the 
same force as an oath. Serjt. ////fs MSS. 
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and they ordered the verdict to be set aside^ and a new trial to 
be had, on the first motion. ^ ^ 

} 16. Except stick persms come to some congregation\ But by 
Holt chief justice; If a man be a professed churchman, and his 
conscience will permit him sometimes to go to meetings instead 
of coming to church, the act of toleration sliall not excuse him ; 
for it was not made for such sort of people. Gibs. 521. 6 Mod* 
190. (2) 

And by the 5 Geo. 1. r. 4. If any mayor, bailiff, or other ma- 
gistrate, shall knowingly or wilfully Vesort to, or be present at, 
any public meeting for religious worship, other than of the 
church of England, jn the gown or other peculiar habit, or at- 
tended with the ensign or ensigns belonging to his office; he 
shall, upon conviction, by duo course of law, be disabled to 
hold such office, and be incapable to bear any public office or 
employment whatsoever, (z) 

[ 202 ] § 18. Disquiet or disturb^ {a) [And by slat. 52 Geo. 8. r. 155. 


(2) Britton v. Standisk^ 3 Salk. 89. 

(zj Sir Humphrey Edwin, a lord mayor of London, had the im- 
prudence, soon after the toleration act, to go to a preshyterian 
inccting-housc in his formalities; which is alluded to by Dean Swift 
in his 2 ale of a Tuhy under the allegory of Jack getting on a great 
horse and eating custard. A*BL Coin. 53. 

(a) The 18th section of this act inflicts a penalty of 20/. upon 
conviction at ike sessionsy but these words do not oust the court of 
King's Bench of its jurisdiction. In The King v. Ilube and oihersy 
an indictment on this act found at the quarter sessions was removed 
into K. B, by certiorari before trial, tind each of several defendants 
were adjudged to pay the penalty of 20/. 5 T.Rep.5¥l. Peake, 

C.N.P.13U 

[It is no defence to an indictment for disturbing a congregation 
of protestant dissenters, that the defendant committed the outrage 
for the purpose of assertiiig a right to the occupation of llie reading 
desk as clerk : nor need it be shewn on trial of such indictment 
that the minister has taken the oaths ; which, being matter of record, 
cannot be proved by parol. A congregation of foreign Lutherans, 
conducting the seivice of their chapel in the German language, arc 
within the protection of the statute. S. C. , 

Methodists and dissenters have a right to the protection of the 
court, if disturbed in their decent and quiet devotions. 2'he King v. 
Wronghton, 3 Burr. 1683. 

To an action against magistrates for false imprisonment, they 
pleade^d : A charge preferred before thorn for an ofience against 
§ 18., and a commitment under it to the next sessions for want of 
sureties, and that before the next sessions it was agreed between the 
prosecutor and the present plaintiff xmth the consent of the commit- 
ting magistrates (the present defendants) that the prosecution should 
be dropped, and the plaintiff be discharged at the sessions for want 
of prosecution; that the plaintiff mis accordingly then and there 



$ 12. If any person or persons shall wilfully wnd maliciously, 
or contemptuously disquiet or disturb any meeting, ass^bly, or 
congregation of persons assembled for religious worship, au- 
thorized by this or any other statute, or shall in any way 
disturb, molest, or misuse any preacher, teacher, or person offici- 
ating at such meeting, &c. or any persons there assembled ; such 
offenders, on proof thereof before any justice of peace by two 
witnesses, shall find two sureties, and be bound by recognizances 
in the penal sum of SOL to answer for such offence; and in de- 
fault thereof, shall be committed to prison till the next general 
or quarter sessions; and on conviction then of such offence, shall 
•suffer the penalty of 4?0/. • 

An indictment found at the quarter sessions upon the above 
section, for disturbing a religious assembly, may be removed 
into KingV Uench by cei tioraH before trial. The King v. 
Wadley, 4 M. ^ S. 508.] Ho by the 1 Geo. 1. st. 2. c. S. If any 
persons nnlawfully, riotously, and tumultuously assemble toge- 
ther, to the disturbance of the public peace, shall unlawfully 
and with force demolish or pull down, or begin to demolish 
or pull down any church or jhapel, or any building for religious 
worship certified and registered according to the 1 Will. c. 18.; 
the same shall be adjudged felony without benefit of clergy. 
§ 4. And the hundred shall answer damages, as in cases of 
robbery. § 6. 

§ 1 9. Place of such meeting shcdl be certified^ M. 8 W. Green 
and others against Pope. Green and fifteen others bring an ac- 
tion upon the case, in the court of common pleas, against the 
defendant for having made a false return to a mandamus to him 
directed. The plaintiffs in their declaration ^ew the act of the 
1 Will. c. 18. which cxemj)ts protestant dissenters from the 
|:>enalties of divers former acts, if they take the oaths and sub- 
scribe the declaration there mentioned; that by the same it is 
enacted, that no meeting by protestant dissenters for religious 
worship shall be allowed, until the place for the meeting be 
certified unto the bishop of the diocese, or the archdeacon, or 
to the quarter sessions, and registered or recorded there re- 
spectively, and the plaintiffs shew that they were protestant 


so discharged in full satisfaction and discharge of the assault and im- 
prisonment. It was held, that this was no legal satisfaction: for 
cither the agreement was illegal, as stiffing a prosecution for a public 
misdemeanor y and thereby impeding the course of Justice; or the 
satisfaction, if any, was moving from the prosecutor only, and not 
from the justices ; their authority over the prosecution being at an 
end after the commitment of the plaintiff*, and their consent after- 
wards to the prosecutor dropping the prosecution being a mere 
nullity, and no satisfaction for a prior injury, if any, received by 
the plaintiff from their act. Edgeombe v. Rudd^ 5 East. Rep* 294.] 
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dissenters, and had taken the oaths ami subscribed the do* 
claratioa according to the act; and that in the parish of Hindley, 
at a town called D. within the diocese of Chester, the plaintiifs 
had appointed a ))lace called the chapel for their religious wor- 
ship, and that they had authority so to do ; that Green, one of 
the plaintiffs, made a certificate of their appointment of this 
place to the bishop of Chester, and delivered it to Pope the do- 
iendarit, being register to the bishop, to register it as he ought ; 
that the defendant Pope refused to register it; upon which the 
plaintiffs were given to sue a inandai!nus out of the King’s Bench, 
directed to the defendant, commanding him to register the cer- 
tificate ; but that thc^ defendant notwithstanding did not register 
it, but made return to the mandamus, that Hindley was an an- 
[ 203 ] cient populous village, distant one mile from the parish church, 
and for these forty years last past this place called the chapel had 
been and yet is a chapel of ease, and endowed with 50/. a year, ' 
and had a minister a})pointed to officiate, and that there were 
several places within the parish already appointed for dis senters 
for religious w^orship ; all which I'cturn the plaintiffs aver to be 
false; and for this false return they^ bring this action. TJic defendant 
pleads, that the return to the mandamus was true, and avers 
every particular of the return. The plaintiffs demur. And it 
was resolved by the court, that this plea was bad, because it 
amounts but to the general issue, it being all matter of fact, 
and having no intermixture of law. Then it was urgetl for 
the defendant, that judgment ought to be given for him, 1. Be- 
cause it is said in the declaration, that the plaintiffs appointed 
the place; but the act gives no direction who shall have au- 
thority to appoint tlie place, ami thciefbre it ougljt rather to be 
done by the preacher, or otherwise with the consent of thii whole 
meeting. 2. They have no authority to appoint a cha})el ; but 
this place in the declaration they call a chapel. But to this the 
court answered, that a field or tavern may be called a chapel. 
3. They should have shewn by whom this fippoiPitment was 
made, as by the dissenters inhahiiants within such a district; 
but it is so general hete, that it wny be by all the dissciUers in 
England. I'hen if it is no good appointment, the wdjolo will 
fail ; for then there will be no certificate : if no certificate, no 
registe.iug; if no cause to register, the refusal was no ground 
for a mandamus; if no mandamus, tJien there could be no false 
return. 4. It is said that the cortifirate was made by Green 
alone ; but the act gives no authority to any one in particular to 
make it. But by Trel^ chief justice. The act being general, 
any of them may well certify. 5. The mandamus in this case 
was not grantable, for there was here no disturbance of a free- 
hold, or office of trust, but a thing nierely ecclesiastical : mid if 
a man hath a seat in a church, and is liindcred of the enjoy- 
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ment, no mandamus lies j and as to the plaintifi^, this was in 
natui'e of a church. But to alt these objections the court gave 
one general answer, that tliis action was brought for the fdlse 
return to the mandamus, and therefore all the rest is but induce^ 
tnent : and therefore whether a mandamus will lie or not, is not 
now betbre the court ; but it must be taken for granted, that a 
mandamus was issued, and the defendant made a false return. 

Tlie principal point therefore of the case was, whether the 
plaintiffs can join in this action, or not ? And this was several [ 204. ] 
times argued at the bar. And tlie defendant’s counsel argued 
that they could not ; because that where persons are jointly en- 
titled to the action, they may all join in it, since the damages 
which were the foundation of it were joint ; but where persons 
are severally damnified, as in trespass or the like, there they 
cannot join. But it was adjudged by the whole court upon great 
deliberation, that the plaintiffs might w^ell join, for the damages 
in this case were joint; for they all jointly sue a mandamus, 
they all jointly prosecuted, the charges were all joint, and these 
are the damages the plaintiffs sue to recover ; and by IVeln/ 
chief justice, If the attorn^ sues the plaintiffs for the charges 
of tlie suit of the mandamus, he must sue them jointly, and 
tlic survivors are liable : and tliough it was objected, that the 
plaintiffs had no need to join in the suit of the mandamus; 
yet the court answxretb since they might have done it, the 
charges will survive. And they relied principally upon a case 
adjudged in this court, M. 4 where the two churchwar- 

dens of Chelsea church, being elected by the parish by custom, 
went to Dr. Branipston the official, to be sworn ; Dr. Bramp- 
stou refused to administer the oath to them ; upon which they 
sued a mandamus directed to Dr. Branipston, to comnuind him 
to administer the oaths; upon which lie returned, that the 
custom was, tliat the minister should name one churchwarden 
and that the parish should chuse the other; that because the 
parish had elected two, he did not know which of them he 
ought to admit : they brought an action upon the case jointly 
against Dr. Branijislon for tliis false return ; and exception was 
taken, that the damages were several, and tiie profits of the of- 
fices several ; but to this it was answered, that the action w’us 
not brought to recover damages for the profits of tlie ofiice, for 
the ofiice had no profits; but it was brought to recover the 
damages and charges expended in the suit of the mandamus; 
and for this reason it w'as adjudged, that they might well join: 
which does not differ from the principal case. But to make a 
distinction between these two cases, it was objected, that the 
churchwardens might well join ; because they are a corporation 
in judgment cf law, and may sue for goods of the parish which 
are taken out of tiieir possession, or may have trespass or appeal 
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of robbery for the goods of the parish ; which distinguishes 
thetn from this case, which was of common persons. But to 
this ^ the court answered, that churchwardens are not a corpor- 
ation, till they are admitted; but this marulnmus was sued to 
procure admittance, and consequently then they were not a cor- 
poration. And by the court, this action is not brought only to 
recover damages, but also to have a peremptory mandamus, 
in which all oiiglit to join. For one of them cannot have a 
peremptory mandamus, where sixteen joined in the principal 
mandamus; for the peremptory mandamus must pursue the 
principal. And for these reasons all the court were of opinion, 
that the plaintilFs might well join. And therefore judgment was 
giveri for the plaintiffs. Afterwards the plaintiffs moved the 
court of King’s Bench for a peremptory inandainus. But the 
court of King’s Bench denied to grant it; because the peremp- 
tory mandamus says, that the return is false as it appeareth imto 
ns bp the record^ w hich cannot be said here ; for the King’s 
Bench cannot take judicial notice of the record of the common 
pleas, unless it come before them by course of law ; and there- 
fore the action for the false return should have been brought in 
the King’s Bench, where the false return is, if the party designed 
to have a peremptory mandamus, h, llapm. 1 25. 

Af. 7. G. 3. K. and the Justices of Dtrlnjshire. On shewing 
cause against a mandamus, to register a certain tenement, which 
was certified to the sessions, as a place set apart for the meeting 
of protestant dissenters ; it was urged, that the parties certifying 
have not shewn under what denomination of protestant dis- 
senters they fall, so as to entitle themselves to the indulgence 
shewn by the act ; which only meant to give ease to tender con- 
sciences, when professing such principles, as neither endanger 
the civil government, nor undermine the fimdameiital doctrines 
of tlic Christian religion. These people may be Arians, or 
Socinians, or suppose ihem only Methodists [wliich was indeed 
the fact], as these do nut dissent from the church of England, 
but only pretend to observe her doctrine or discipline with 
greater purity than their neighbours, it may bo a tiuestion how 
far they are the objects of the toleration act, and privileged to 
meet in conventicles. It was further objected, that the persons 
certifying do not appear to have complied with the terms of the 
act, by taking the oaths and making the declaration. — But the 
court was of opinion, that, in registering and recording a cer- 
tificate, the justices were merely ministerial : and that, after a 
meeting house has been duly registered, still, if the persons re- 
sorting to it do not bring themselves within tlie act, such re- 
gistering will not protect them from the penalties of the law. 
And the rule for a mandamus was made absolute. ItejK 

606. (3) 
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TAn^ by 52 G, S* c. 1 55. $ 2. No congregation or assembly 
for religic^s worsl^p of protestants (4) (at which there sfcalb be" 
present more than twenty persons besides the immediate family 
and servants (5) of the person in whose liOLise, or upon whoi^e 
premises such meeting, congregation, or assembly shall be had), 
shall be permitted, unless and until the place of such meeting 
(if it lias not been duly certified and registered under any former 
act relating to registering places of religious worship) h§jS been 
duly certified to the bishop of the diocese, or to the archdeacon 
of the archdeaconry, or to the justices at general or quarter 
sessions for the county, riding, division, city, town, or place, in 
which such meeting shall be held, and all places of meetings so 
certified to the bishop’s or archdeacon’s court, shall be returned 
by such court once a year to the quarter sessions of the county, 
&c. and all places of meeting certified to such sessions shall be 
returned once a year to the bishop’s or archdeacon’s court, and 


(S) 4 Burr. 1991. S. C. In Peai^s case, 6 Mod. hlO., cited by lord 
Kllenboroug/iy 15 East, 5^1 •y ogi a motion for a mandamus to the jus- 
tices of Worcestershire to admit one Peat to take the oaths and 
subscribe, &c., according to 1 JV.Sf M. c. 18., in order to bo qualified 
to teach a dissenting congregation, lord Holt said, that “ the party 
“ ought to suggest whatever is necessary to entitle him to. be ad- 
“ initted : and if that be not clone, or if it be done and the fact be 

false, that will be good matter to return.” 

(4) In CV/rr v. Marshy 2 Phitl. Rep. 204., Sir J, NichoU adverted 
to the generality of this description ; but with reference to the pro- 
viso in § 13. decided that the act only applied to dissenters^ and by 
no means afiected the laws and discipline of the church of England. 
No person can, therefore, procure divine service to be admi- 
nistered within a parish witiiout the consent of the incumbent and 
the licence of the bishop, and that only in writing under his hand 
and seal, to which, in some instances, must be added the consent of 
the patron ; and the person officiating without such consent is subject 
to ecclesiastical censures. {Id. 202. 206, 207. and Trebec v. Keithy 
2 Atk. 499.) 'i’he incumbent is a compefent person to promote such 
suits; his rights arc most affected, and he is clearly responsible 
for costs. Nor will a merely constructive or •implied assent by 
the incumbent, and approved by the diocesan, bar proceedings 
against such person, by way of defence, however it might weigh 
with the court as matter of protest in the consideration of costs. 
^ZPhilL 204, 205. S-C. 

The ecclesiastical court cannot be called upon to stop its proceed- 
ings on such a question of discipline against a minister of the cliurch 
of England, because proceedings have been instituted elsewhere 
respecting his civil rights. Id. As to the evidence of a register of a 
dissenting chapel, see infray €£t)ttience. 

(5) Reading prayers or a sermon in a private family is not a per- 
forming divine service. Trebec v. Keith. 2 AtJe. 499. 
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all such places shall be registered in such court respectively, and 
recorded at such sessions ; the registrar or clerk of the peace 
whereof shall register and record the same, and the bishop or 
registrar, or clerk of the peace, to whom any such place of 
meeting is certified under this act, shall give a certificate thereof 
to such persons as request it, for which only 6</. shall be paid: 
and every person who shall knowingly permit any such congre- 
gation or assembly to meet in any place occupied by him, until 
it has been so certified, shall for each time such congregation, 
&c. shall meet, forfeit not exceeding 20/., nor less than 20^., at 
discretion of the justices convicting for such oflence.] 

By the 10 An. c.^7. 19 Geo. 2. c. 38. and 21 Geo. 2. c. 34. 
for regulating episcopal meeting houses in Scotland ; no letters 
of orders of any pastor or minister of any episcopal meeting or 
congregation in Scotland, shall be deemed sufficient, but such as 
have been given by some bishop of the church of England or 
Ireland ; and such pastor, as often as he shall officiate in any 
such episcopal meeting house or congregation, shall at some time 
durii^g the divine service pray for the king by name, and for the 
royal family, in the same form of words as they shall be directed 
by lawful authority to be prayed for, in the prayers for the royal 
family, contained in tlie liturgy of the church of England. 

[^Gr?icrrd]n'ovisw?is of r>2 (ho. 3. By § 13. Nothing in 

this act shall affect the celebration of divine service according to 
the rites of the united church of England and Ireland, by 
ministers of such church in any place lutlierto used for that 
purpose, or licensed or consecrated by any person authorized so 
to do : nor shall affect the jurisdiction of the archbishops, 
bishops, or others, exercising lawful authority in the church of 
the United Kingdom over the said church, according to the 
rules and discipline of the same, and to the laws of the realm ; 
but such jurisdiction shall remain as before this act passed. (6) 

By § 14. This act shall not extend to quakers, nor to any 
meetings or assemblies for religious worship convened by them, 
or in any manner to alter or affect any act other than those of 
Car. 2. repealed by § 1. 

By § 1 5. Evei^ person guilty of any offence for which a pecu- 
niary ])enalty is by this act imposed, in respect whereof no 
special provision is made, may bo convicted thereof by inform- 
ation, on oath of one witness before two justices acting for the 
county, riding, division, city, town, or place, in which the offence 
was committed, or the penalty incurred ; and when levied, shall 
be paid, one moiety to the informer, and the other to the poor of 
the parish where the offence was committed ; and in case of no 


(6) See Carr v, Marsh, ante, 205. note (4). 






sufficient distress whereon to levy the penalties, the convicting 
justices may comnyt the offender to prison, for such thne ilotex-> 
ceeding three months, as they think fit. 

By } 16* Persons convicted of any such offences, may appeal 
to the general or quarter sessions holden next after such, convic- 
tion, giving the convicting justices notice in writing within eight 
days after such conviction, of their intention to appeal : and the 
sessions may hear and determine the appeal, and make such 
order, and award such costs therein to be pg,id by either party, 
not exceeding 40s., as they think fit. 

By § 17. No penalty shall be recoverable under this act, unless 
sued for, or the offence for which it is imposed, prosecuted be- 
fore the justices or (|uarter sessions within six months after the 
offence committed ; and no person w^ho suffers any imprisonment 
for non-j)aynient of any penalty, shall thereafter be liable to pay- 
ment thcreof- 

By ^ 18. Actions jvirainst any person for things done in pur- 
snaiicc hereoti shall be commenced within three montlis after tlie 
fact done ; and shall be laid in the county where the cause of 
action accrued. Defendant inay plead the general issue, giving 
this act and the special matter in evidence, and that the same 
was done in pursuance thereof; aiullf so done, or if the action 
is brought after the time limited, or is laid in the wrong county, 
the jury sliall find for defendant; and upon such verdict, or if 
the plaintiff’ is nonsuited, discontinues, or has a verdict or judg- 
ment 013 demurrer against him, defendant shall recover treble 
costs, with the usual remedy to recover the same. * 

By 53 Geo. 3. c, 160. intitiiied, An act to relieve 2)erso7ts xio/io Unitarians. 
impugn the doctrine of the Holy Trinity from certain penalties?* 
(Extended to Irelaiul by 57 Geo. 3. c. 70.) I’he act of 1 Will. 

<5' M. ,s/. 1. r, 18. §17. so far as it relates to denying the Trinity, 
is repealed. § 1. Slat. 9 & 10 Will. 3. c. 32. is repealed as far as 
relates to the same subject, § 2. And the Scotch acts of 1 Pari. 

Car. 2. c. 21. and 1 Pari. Will. 3. sess.5. c.ll. ^‘against blas- 
phemy,” are repealed. (7) • 

By 57 Geo. 3. c. 70. the st. 6 Geo. 1. (/;%) for exempting the 
protestaiit dissenters of Ireland from certain penalties to which 

(7) It was not intended by the legislature in passing 53 Geo. 3. 
c. 160. to make any alteration of the common Jaw respecting the 
objects of that statute. Alt. Gen. v. Pearson^ 3 Meriv. 399. A 
prosecution against Mr. Wright of Liverpool for impugning the 
doctrine of the Trinity as an offence at common Jaw, was abandoned. 

The punishment of blasphemy by the Scotch statutes above re- 
pealed, was death. See Aikcnhead?^ case, who was executed for 
blasphemy under these acts. Maclaurins Criminal Cases, 12, cited 
3 JSleriv, 382 note. % 
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they, ate now subject, is repealed as far as relates to any penalty 
or disqualification for denying the Trinity*] , 

Disinters Finally: By way of illustration of die general spirit of the 

( 8)» It may be proper to subjoin some, account of 

offices. .y 


(8) The court of Chancery will support dissenting establishments 
if they preach a doctrine tolerated by law. Davis Jenkinsy S Ves. 
4' 151* and see 14 Ves, 13. So it may be collected from Att* 

Gen, V. PearsoHy 3 Meriv, Rep, 396.-399. 415. 419.9 that that court 
is unquestionably bound to administer a trust for the benefit of a 
protestant dissenting congregation : for if the justice of the country 
has, for the ease of men’s consciences 9 permitted them to secede 
from the established church, and to form religious institutions for 
themselves to a certain extent, it has become the duty of courts of 
equity to enforce the execution of trusts for such institutions, and 
to give the trustees the relief intended by the legislature. But tin's 
can only apply to trusts for the benefit of tolerated doctrines : Thus, if 
the impugning the doctrine of the Trinity be an offence indictable 
by the common law, it is quite certain that a trust, the object of 
which is the promoting Unitarianism, and therefore illegal, ought not 
to be executed by a court of equity. The same principle is re- 
cognized in Cary v. Abbott, 7 Ves, 490. vol. i. 312. n.; and see tit. 
3[eto0. • 

Where a trust is created for religious worship, and the nature of 
the worship intended cannot be discovered from the trust deed, it 
must be implied from the usage of the congregation. But if it ap- 
pears to have been the founder’s intention (though not expressed) 
that a particular doctrine should be preached, neither the trustees 
or congregafion can alter his design. Thus where two parties seek- 
ing the benefit of a trust for charitable purposes, e,g, for religious 
worship, (see irfra) differ as to the mode of carrying it into eflect, 
one* party trying to support the original system, and the other 
attempting some proposed alteration, the leaning of the court must 
be to the former, however useful it may judge the proposed alteration 
to be. S. C. 3 Meriv, 353. 418, 419. 

Again, in the exercise of its jurisdiction as to dissenting chape]s 9 
the court, if it finds a minister preaching the doctrines originally 
intended, will continue him and pay him his salary. Semble, The 
rule is, that the chapel must remain devoted to the tenets originally 
agreed on, though some of the congregation may have changed their 
opinions. Foley v. JVontner, 2 Jac, Sf Walk, 245. 

Funds for support of protestant dissenting establishments are 
properly charities, calling as such for the interference and protection 
of Chancery by Ilis Majesty’s Att. Gen. in cases of abuse. Alt, Gen, v, 

• Fovoler, 15 Ves, 85. Same Lord Dudley, Ciop, Ch, Rep, 146. For the 
non-conformity of protestant dissenters is rendered by 1 W.Sf M, st, 1. 
c, 18. not only innocent, but lawful: the crime is removed as well as the 
penalty : it is not connived at, but protected by the law. See Evam*A 
case, ir^'ra, 207, 208, &c., and 3 Meriv, 375, 376. note, at least during 
compliance with the provisions of the toleration acts. 4 Bla, Com, 54. 
and per lord Hardxmcke, 2 Sxvanst,Jlep. 490. note. But the regu- 



tile much agitated question^ concernii^ the fining of dissenters 
for not serving corporation offices. By the aforesaid statute of 
13 Car. 2. sL 2. c. 1. no person shall be appointed to the office 
of mayor, alderman, recorder, bailiffi town clerk, common coun- 
cil maiv®^ other office of nuigistracy or place of trust, concerning 
the government of any corporation, that shall not have, within a 
year next before, taken the sacrament according to the rites of the 
church of England ; and in default thereof, every such appoint- 
ment shall be void. 

Upon which act, in the aforesaid case of Larwood^ it was said 
by the court, that ever since the making hereof, when a freeman 
\ who was a dissenter was chosen alderman*of a corporation, he 
never insisted upon the act as an excuse, but submitted to a fine. 

And it was also declared in the same case (which was, whether 
a dissenter being chosen sheriff of Norwich, and not having 
received the sacrament as the act directs, the election was void, 
in favour of the elected who declined the office;) that the cor- 
poration act never designed to exempt dissenters from bearing 
offices in the government, but to establish a succession of persons 
who were well affected to it ; for otherwise it would be an en- 
couragement to some men to persist in their non-conformity, on 
purpose to avoid offices of burden and charge, instead of bring- 
ing them to conform, which was chiefly intended by that statute. 

And therefore they declared, that he must submit to a fine, as 
others had done. But because one of the judges (and, as was 
said at the bar, the lord keeper also) was of a contrary opinion, 
namely, that tlie defendant was sufficiently punished by the cor- 
poration act, in being disabled to hold any office or employment 
of profit, and now to punish him by an information would be a [ 207 ] 
double punishment for one offence, which the law will not allow ; 


lation of a trust for erecting a dissenting chapel having no revenucy 
but supported by voluntary contribution, is the proper subject of 
a bill, and not of an information : and in Davh v. Jenkinsy 
3 Ves.Sf B* 151. an inquiry was directed 6y the court of chancery to 
ascertain who, according to the nature of the establishment, were 
entitled to propose trustees, and elect or approve a minister: for 
there may be ground for the jurisdiction of that court as to the 
ri^ht of electing a minister of a congregation where no mandamus 
will be. (See per Lord Kenyon in The King v. Jothaniy 3 T. R. 575. 
ante, 192 5. and 14? Ves. 13.) 

Where parties cannot agree in filling up vacancies of trustees, the . 
court will refer it to the master, to enquire what the trusts are, and 
enjoin the parties from disturbing the existing state of things. 
Foley y. Wontnevy 2 Jac. W. 245. 

A dissenter is not incapacitated as such from acting as gujga'dian 
to an infant. Corbett v. Toitenhamy M. 1808. 1 Ball S^ Beat^ 

Rep. 61. 
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therefore there being a capias against the defendant projlne^ and 
he now appearing in court, he was fined five marks and no more* 
Qibs. 506. 4 Mod, 269. 1 Salk. 167. 1 Baym. 29. S. C. 

But four years before, M. 2 Will, this was adjudged as a good 
plea, in the cause of Guilford T&wn against Clarke^ vizi that he 
being a dissenter, and unqualified by this act, the election was 
void ; and that the by-law for forfeiting 20/. upon refusal after 
election did not take place, because the person being absolutely 
incapacitated by the statute, there was really no election ; and so 
he could not refuse after election. Gibs. 506. 2 Venlr. 247. 

T. 16 Geo. 2. Kin^ and Gros^enor. He was one of the dis- 
senters who was chosen sheriff of London and Middlesex, and 
refiised to take upon him the office ; for which an information was 
moved ibr against him, as it is an office in which the public are 
interested, and therefore not to be compensated by a pecuniary 
satisfaction to the city. But upon shewing cause, the court dis- 
charged the rule ; it appearing that there were acts of common 
council tliat had provided penalties upon refusers, which is the 
proper remedy ; especially where it is doubtful whether the refiLsal 
is a crime or not, which hath never .yet been settled. 

In this case the facts are agreed, and the only doubt is in 
point of law, and therefore more proper for a civil suit: and so 
was the opinion of the court, in the case of Shacklelon of York 
in lord Hardwicke’s time. However, they declared, that if after 
the point was determined against the dissenters, others should 
refuse; it might be a foundation to move for an information. 
St)\ 1193. 

Lastly, in the case of Allen Eva7is, esquire, and the chanibei'^ 
lain of London^ July 5th, 1762, this matter came thoroughly to 
be considered. In the year 1748, the corporation of London 
made a by-law, imposing a fine of 600/. upon every person, who 
being elected should refuse to serve the office of sheriffi (Which 
fines they appropriated to defray the cxpence of building the 
mansion house.) An action was brouglit in the sheriff’s court, 
upon this by-law, for the penalty of 600/. against the defendant 
Allen Evans, for refusing to serve the said office. The defendant 
pleaded this statute, that no person shall be chosen into such 
office who shall not, wiihin one year next before, have taken the 
sacrament according to the rites of the church of England ; 
and in default thereof, every such choice is declared to be void. 

[ 208 ] The defendant farther pleads the sutute of 1 Will. c. 18. for 
exempting protestant dissenters from penalties contained in 
former acts. Then the plea avers, that the sheriffs of London 
al-e officers who before the 13 Car. 2. were persons bearing such 
office ; that the defendant was and still is a protestant dissenter 
from the church of England, a person of a scrupulous conscience 
in the exercise of religion, and during all that time has and still 



does frequent the congregation of religious worship ammigst 
protestant dissenters. The defendant then states^ that he took 
the oathS) and subscribed the declaration, according to the act 
of toleration, in the year 1751, at the sessions held for the 
county of Middlesex ; and that his taking the oaths was duly 
registered in the court of sessions : that he had not within one 
year before the supposed election taken the sacrament of the 
Lord's supper according to the rites of the church of England, 
nor has he at any time since done it, nor can he in conscience 
take the same, nor was he bound to take the same since May 
1751: that of these premises* the lord mayor, aldermen, and 
citizens had notice ; and that by reason thereof^ and of the act 
of parliament made for governing corporations, the mayor, 
aldermen, and citizens assembled in July 1745, and the livery 
were prohibited from electing, and had no power to elect him 
sheriff: that he was disabled from, and incapable of being 
elected ; and that the supposed election of him was void. — To 
this plea, the plaintiff replied, that by the statute of the 5 6. 
r. 6. $ 3. it is enacted, that no person chosen into such office 
shall be removed or otherwise prosecuted, for omission of taking 
the sacrament, nor shall any incapacity or disability be incurred 
by reason of the same (unless he be removed, or prosecution 

commenced within six months). To this replication the 

defendant demurred ; and the plaintiff joined in demurrer. And 
judgment was given for the plaintiff, in the sheriff's court. 

The defendant sued a writ of error, before the mayor and 
sheriffs in the court of the Hustings : and the judgment was 
there affirmed. 

A writ of error of this judgment given in the Hustings was 
brought before the commissioners of St. Martin's le Grand. 

The judges named in the commisson were the chief baron 
Parker, Foster, Bathurst, and Wilmot. The plaintiff in the 
original action pleaded, I?t nullo cst erratum* The cause was 
argued three several times by the most eminent counsel in the 
profession. The counsel for the defendant objected to the 
declaration, because the plaintiff had not stated therein, that the 
city' of London had any right either by charter or prescription 
to elect the defendant sheriff: and the by-law being made to [ 209 ] 
regulate this franchise, it ought to appear on the race of the 
declaration, that they are entitled to the franchise ; which can 
only be by charter or prescription. But the judges, being una- 
nimous in their opinion upon the real merits of this , cause, 
declined giving any opinion upon this point, though they all 
seemed to think there was great weight in it. 

Mr. justice delivered his opinion to the following effect : 

— I shall found my opinion upon the toleration and corporation 
acts. I shall consider the corporation act in the light of a 
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prc^ibitlon to the electors. It was considered in that light in 
the case of The mayor qfGuildJhrd and Clarke. Notwithstanding 
there were in that case exceptions to the declaration which were 
said to be &tal, yet it appears by the report, that the court 
delivered their opinion in this manner; — That the matter 
pleaded by the defendant was a good bar ; that to make a default 
in the defendant, there must have been an election antecedent ; 
and the election of such a one as the defendant is, is absolutely 
prohibited by the statute : then l^add, that since the corporation 
act is prohibitory to the electors, now they have wilftsdly after 
notice chosen the defendant, the^ have contravened that whole 
prohibition, and act^l contrary to it; and I am of opinion, that 
the election is a mere nullity. — The preamble to acts of par- 
liament is the great window by which light is let in upon the 
sense of them. If you consider the preamble to the corporation 
act, it will appear beyond a doubt, that the intention of the 
legislature in passing the corporation act was to exclude protestani 
dissenters of all denominations from corporation offices. The 
preamble to the act, after making short mention of the late 
troubles, says, To the end that the successions in such corpor- 
** ations may be most }x*obably perpetuated in the hands of per- 
** sons well affected to his majesty and the established govern- 
‘‘ ment, it being too well known, that notwithstanding all his 
majesty’s endeavours, and indulgence in pardoning what is 
past, nevertheless many evil spirits are still working ; for 
“ prevention of the like mischief for the time to come, and for 
preservation of the public peace both in church and state, be 

** it enacted” and so on. These were the motives upon 

which the legislature proceeded in making this act. The means 
they made use of to effect these ends were two : One regards the 
persons who were at that time in corporation offices ; the other, 
210 ] those who should come into such offices of trust for the future. 
The act, in order to accomplish the great ends for which it was 
made, is very partic ular : No person shall for ever hereafter 
^ be placed or chosen in or to any the offices or places aforesaid, 

** who shall not have within one year next before such election 
“ taken the sacrament of the Lord’s supper according to the rites 
of the church of England and then it goes on, and says, that 
** every person so placed or chosen shall take the oaths and 
subscribe the declaration at the same time the oath of office is 
‘‘ administered ; and in default thereof^ every such election is • 
declared to be void.” This clause, as I take it, consists of 
two branches, complete, distinct, and independent in their own 
nature. The first regards persons who have a right, and have 
power in possession ; the second regards those who should be 
candidates, and be elected hereafter. The first is in my opinion 
prohibitory upon the electors. It lays restraint upon them in 
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the exercise of thcs^r power of electing, ^lt confines them to per- 
sons who conform to what is prescribed in the act. The words, 
as I read them, arc, that no person not previously qualified shall 
be for ever hereafter elected. What is that but saving, that no 
person having power to elect, shall elect any person not previ- 
ously qualified as the act directs. I cannot make out any differ- 
ence between the two terms, that the election shall be void, and 

that they shall not elect such persons. — * The second branch 

of this clause regards only the condition of the candidate. It 
goes upon a supposition, that a candidate may be eligible, and 
actually elected into the office^ and, upon that supposition, it re- 
quires a form to be gone through by him, and in default thereof 
his election is declared to be void. I do not found my opinion 
upon this branch of the statute, but upon the other, which 
(I take it) prohibits the election of a person not previously 

qualified. As to the words in the second branch, that 

“ in default thereof the election shall be void,** I think, that 
accoriling to true grammar and the strict meaning of the words, 
it means plainly this; in default of those things being done, that 
are required to be done by a candidate after his election, and not 
ill default of that which this act no way requires. The corpor- 
ation act does not require from any person who is a candidate 
for a corporation office, that he shall take the sacrament : he is 
under another obligation to conform to the established church. 

And though I admit that the rubric did formerly enjoin confor- 
mity to the established church, yet in the construction of these 
words, ‘‘ in default thereof the election to be void,” we must [211 ] 
confine ourselves to those duties which this act alone requires. 

We must do so in common grammar and construction. There 
is no running into the other branch of the clause in order to 
construe this. If then the act is prohibitory upon the electors, 
the consequence will be, that if they, having due notice of the 
incapacity of the candidate, proceed notwithstanding to tlie elec- 
tion of a person declared by the statute to be not eligible ; th6 
whole proceeding will l)e a mere nullity, in contravention to the 
prohibition to the electors, wilful, open, and undisguised. A 
right of action cannot accrue to the corporation from such an 
improper proceeding, contrary to the statute, prohibited by the 
statute, and consequently null and void from. the beginning. 

Thus it stands with regard to the corporation. — As to the 
defendant : He is now called upon, under a penalty, to usurp an 
office upon the crown ; which usurpation will subject him to a 
criminal prosecution and all its consequences., A strange 
dilemma this : To be obliged to usurp upon the crown, or forfeit 
the penalty of the by-law. Can the by-law purge the usurp- 
ation ? A by-law cannot purge or excuse an usurpation. It 
would be ab>surd then to say, it can oblige a man to usurp. — 

p 3 
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It hath been said, that all corporations have a right to the service 
of their members. All corporations, under proper limitations, 
certainly have this right. But still it is a right subject to the 
controul of dlie legislature. And in matters of election, they 
must submit to such regulations as the state shall think fit to 
make. It is asked, Shall persons who live in open con- 

tempt of all government in a state, shelter themselves under this 
act? That was said in Larwood^^ case; and Jit has been thrown 
out in this case, not very decently. It is sufficient at this time 
to say, that the case of debauchees and infidels was not in the 
contemplation of the legislature at the time this act was made. 
Consequently, this dct cannot extend to them. The act was 
plainly levelled at persons of quite a different character. It was 
not levelled at atheists or infidels, but protestant dissenters. 
Besides, the defendant does not endeavour to shelter himself 
under the idle excuse which the objection puts him to, of being 
an atheist, debauchee, or an infidel : but the defendant, as he 
pleads the toleration act, avers that he does not live in open dis- 
obedience to the ordinances of the church, although he has taken 
some scruples in regard to the mode of administration in the 
established church : he is real and sincere in his scruples, and 
[ 212 ] lives in obedience to the ordinances of the church. A dis- 

tinction has been made in the argument, between the acts and 
proceedings being void in themselves, and only voidable. The 
answer I give to that is, that the point now in tiucstion will not 
turn, nor do I put it upon that branch of the clause which 
declares the election void, but upon that which absolutely pro- 
hibits the election, and consequently renders it a mere nullity. 

It has been said, that the construction now contended for is 

partial to dissenters, in excusing them from offices of burden. 
I say, yes, it is ; and it therefore excludes them from all corpor- 
ation offices which are attended with profit and honour. It 
would be absurd to say, that the same law that exempts them 
from the one, as persons unworthy of a public trust, has still left 
them liable to the other offices, be the trust that attends the 
office what it may. The trust attending^the office of sheriff of 
the city of London is a high trust. Therefore if protestant 
dissenters are excluded from offices attended with profit, merely 
as persons not worthy of a public trust ; it would be odd to say, 
that they shall be obliged to serve the office of sheriff, which is 
not only an office of honour, but likewise an office of very high 
trust. — It was said in Larwood*^ case, and I believe it had 
weight that no man can by his own plea disable himself, nor 
excuse one default by another. It is sufficient now to say, that 
JLarwmd's case was totally and substantially different from the 
present. He had not properly pleaded to the toleration act, and 
therefore could take no advantage of it. The present defendant 



sis 

has pleodtid it properl}^* and shewn himself not eligible. The 
defendant does not plead the toleration act and (usability, to 
excuse one offence by another ; but to shew, that although the 
rubric did require a conformity in all tilings, receive the 
sacrament in the church tliree times a year, anej the like, yet 
now his not complying with the rubric is not to be imputed to 
him as a crime ; that the same act which bath taken away the 
offence, hath taken away the guilt ; and that he is guilty of no 
offence, in not coVnplying with that which does not bind him ; 
that by the toleration act, the rubric is taken out of the defend- 
ant’s way, and doth not extend to his case. There are particular 
branches of the act, from which this iiitant may be collected ; 
but I am clearly of this opinion, from the whole spirit and frame 
of it. The act of toleration is not to be considered merely as an 
act of connivance and exenijition from former laws. It was 
made, that the public worship of the dissenters might be legkl, 
and that they might be entitled to the public protection. Upon [ 213 2 
different occasions in the act, the religious worship of the dis- 
senters is spoken of, as a mode of worship tolerated by the act. 

This clearly shews, that thp mode of worship among the dis- 
senters is legal, and authorized by law. There were former 
laws obliging persons to resort to different churches, to be 
attendant on divine service ; and dissenters are now obliged to 
the same in their way of worship. Persons contemptuously 
disturbing the public Avorship of protestant dissenters are liable 
to the same penalties wiHi those who disturb the worship in parish 
churches or cha}icls. As to persons acting as preachers in dis- 
senting congregations ; they are exempted from serving upon 
juries, and from public offices, as fully as those of the established 

church arc by the common law. Upon the whole : The 

corporation act being prohibitory;upon the electors, every election 
contrary to it is a mere nullity ; and the toleration act having 
dispensed with the conformity of the defendant in this particular ; 
the judgment ought to be reversed. ^ . 

By Mr. justice Wilmot : The great question in this cause is. 

Whether the plaintiff in the original action, under all the cir- 
cumstances disclosed by the pleadings, is entitled to recover this 
sum of 600/. imposed upon the defendant, for refusing to com- 
ply with that part of the bye-law stated in the declaration, which 
directs that every person elected into the office of sheriff shall 
‘‘ appear before the lord Mayor and alderman, and become 
‘‘ bound in a bond for taking the oath of office on the vigil of 

St. Michael.” — I am of opinion, the plaintiff is not entitled 
to recover in tliis action ; and that the judgments which have 
been given in this cause ought to be reversed. — Several po- 
sitions have been laid down by the counsel who argued m this 
case, that are clear and indi.sputablc : First, it is cleat, that of 
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common right a power is inherent in every corporation^ to call 
upon their members for the performance of all corporate duties, 
i^condly, that the execution of corporation offices is one of the 
duties. Thii^y; that a power of making by-laws is incident to 
every coiporJSbii. Fourthly, that a by-law imposing a fine for 
the refusal of a corporation office is good. It is equally clear, 
that the right which every corporation has of calling upon their 
members to execute corporation offices may be abridged by 
themselves, or by the general laws of the land. The true 
question is, whetlier this right Has not been abridged in the 
[214 ] present case, and what will be the legal consequences of such 
abridgment. — The ^unhappy situation the royal family and 
the nation had been in before the restoration, made the legis- 
lature willing to guard against a relapse; and therefore they 
thought it necessary to regulate the corporations in an arbitrary 
way, by removing some officers, and placing others in their 
room who were better affected, and also by providing officers for 
the future. The method they took was, by vesting a power in 
commissioners (as we find in the former part of the act) to turn 
out whom they pleased, and place ^others in their offices. Of 
these they did not require any sacramental qualification; be- 
cause while the extraordinary power subsisted there was another 
check or controul. liut when that commission expired, they 
did not then choose to rest upon oaths and declarations ; but 
measured tlie fitness of men by their antecedent religious habit ; 
and made the having received the sacrament, according to the 
rites of the church of England, the criterion by which that 
fitness was to be determined. They did not propose it as a test, 
to be given at, or after his election ; because they thought that 
the. charms of power in possession, might make sudden conver- 
sions, which might not always>4)e sincere. — The intent of the 
legislature is expressed in the strongest terms, to eilectuatc such 
an intention. Provided, that (after the expirations of the 
commissions) no p-rsofi shall for ever licrcal'ter be placed, 
elected, or chosen in or to any of the offices or places afore- 
‘‘ said, that shall not have, within one year next before, taken the 
sacrament,” and so on : And in default hereof, every such 
election is hereby declared to be void.” Now this clause is 
not addressed to the party elected, but to the electors. The 
prohibition' is laid most clearly upon the persons who had a 
right to elect. It is the voice of the legislature, commanding 
them hot to elect such persons. An election contrary to that 
prohibition, is a transgression ; and in this case it was a wilful 
transgression, because they had notice that Evans was one of 
those persons ; if wilful, then a moral wrong, which can never 
lay a foundation for an action in a court of justice. Courts of 
justice are to enforce the wdl of the society. Laws manifest 
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tliat will. And it is the duty of courts of justice to carry these 
laws into execution ; but they are not to sustain actions, for 

doing what the society has forbid. The injunction not to 

elect, extinguishes the right to elect. The acj|^d^^ not make 

the office, but the election void. The election ^»the present C 215 ] 

case is an infraction of the law : and right cannot Spring out of 

wrong. If an act of parliament was to be made, with a 

clause that all unmarried men should be incapable of being 
elected ; this would work a lease of the original contract, as to 
such persons. A valid election is a condition, precedent to the 
right which the cor[)oration has to command, and to the obliga- 
tion on the members to obey. — It has been said, tliat this act 
was not made to ease dissenters, but to punish them ; and that 
m exemption from burdensome offices will be an ease ; that the 
office of sheriff being one of those, it will be giving the act an 
effect which the legislature did not intend ; that it is more agree- 
able to the intention of the legislature to construe the office 
void as to the person elected, and good as to the corporation, 
who are punishing ns for a contumacy. This Is the substantisd 
j)art of the argument. Many cases have been cited, where acts 
have been deemed good to a certain degree, and void as to all 
others# But there never was, and it is impossible there ever 
should be, a case, where the word void was construed in such a 
manner, as to make the act void as to a person who broke the 
law, mid good as to the persons who have concurred in breaking 
it. The only point the legislature had in view was, to secure 
the power to persons who outwardly professed the religion of the 
state. The punishment of non-conformists, by excluding them 
from power, was the consequence, not the end, of the law. We, 
as judges, ought to expound the law with the same spirit it was 
made ; and therefore ought not construe it as a vindictive law, 
for any purpose but its own end. Whether this case occurred 
to the legislature, or how they thought it should be determined, 
does not appear. Different men may make different conjectures,^ 

But arbitrary conjectures never ought.to be the basis of judicial 
determinations. If it had occurred, and they had intended to have 
made any difference between burdensome and lucrative offices, 
they would have taken notice of it. The construction now must 
be the same. Suppose it had been the office of chamberlain, 
and the question put to the legislature ; the answer must have 
been, We intend to keep non-conformists out of power, and 
therefore we command corporations not to elect them. They 
cannot be exposed to a penalty for not executing an office Iq 
which they cannot be elected : the exemption from both makes 
it equal.—— — As to what is said, that persons may be qualified 
lor a lucrative, and not for a burdensome office ; I do nc^t see 
how such a case can exist. For if they are qualified to ac^pi [ 216 ] 



Dije»(eiuer0. 




n lucrative office, they are qualified to bear a burdensome one. 
It shews that it was only a mockery in them ; but it does not 
prove, that the scruples of other dissenters are imaginary. It 
would be asiunjust to judge of the scruples of all the dissenters, 
by the condiict of some, as to judge of the doctrines of die 
established church, by the lives of some, of those who profess 

it. It has been urged, that a man shall not be permitted 

to excuse himself, on account of a disability occasioned by his 
own default ; that it is an aggravation of his ofience to excuse 
one crime by another ; and that the toleration act did not mean 
to exempt dissenters from relative duties. Instances have been 
mentioned of persona out of their senses, who are not allowed 
to' disable themselves; if so, when the incapacity arises from a 
natural disability, d fortiori in the case of a disability arising 
from neglect. First, I deny the rule. In Sldn. 576., Fitzher- 
bert w'as of a different opinion. It may seem hard, that a man 
shall avoid his own acts for duress of man, and not for a visit- 
ation from heaven. But the reason is, that the law has directed 
a mode of inquiry, and the king is to take madmen under his 
immediate protection, and after office found, to avoid such acts 
as he thinks proper. 5 Mod. 421. Madmen cannot be chosen 
into corporation offices. In liq. Cas. Abr. 279. Lord King has 
drawn a rational line between the acts done by an insane per- 
son to the prejudice of others, and the acts done by him to 
the prejudice of himself King and Larwood is no authority in 
tlie present case ; because it is clear, that the toleration act was 
not pleaded, and it was only the opinion of two judges against 
Sir Samuel Eyre. In 4 Mod. 274., Lord Somers is said to 
have been of the same opinion as Sir Samuel Eyre. I'he fine 
w’as only five marks ; which shews the judges thought it a 
tender case. I observe, it was admitted in that case, that if a 
man be disabled by judgment to bear an office, there he is 
excused, because Judicium redditur in invitum. Why then shall 
notan act of parliament 'excuse, which is the judgment of the 

whole legislature. ‘As to Sir Joh7i Rcad^s case, which was 

mentioned, it was an information in the exchequer 28th Nao. 
26 Gar. 2. He was appointed sheriff of Hertfordshire, w'as 
sworn, and took upon himself the execution of the office. A 
case very different from this ; for he was capable of the office at 
the time he was appointed, and bad been in possession. In the 
f 217 ] present case, the defendant was not eligible. Sir John Read 
had alleged a disability whicli it was in his power to remove, 
and which it was his duty to’ remove. But here the defendant’s 
j^ceiving the sacrament must be precedent ; and sinc*e the tole- 
ration act it is not his duty to receive it. Box and Woolastonj 

another case cited, turned upon the informality in the plaintiff’s 
replication. Had it been determined on the point it is now 
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produced to prove, it ^uld certainly have been mentioned by 
chief justice Holt and Eyre, as a case in favour of their 
opinions. -- — The case in Walker v. Hamma*$leyj SLeo* 116. 
differs as much irorn the present case, as betw^ legally and 
illegally elected.— ——lam therefore clearly of opinion, that 
the judgment ought to be reversed. 

The other two judges delivered their opinions to the like 
effect : and the judgment was reversed. 

Upon this, the corporation by writ of error .brought the cause 
before the house of lords, when all the judges, who had not 
sat as delegates (except Mr. justice Yates^ who was ill) gave 
their opinions seriatim ; and all, except Mr. baron Penrot^ who 
was of opinion to reverse the judgment, delivered this opinion 
for confirming it (A). Upon which occasion lord Man^eld said. 

In every view in which I have been able to consider this matter, 

I think this action cannot be supported. If they rely on the 
corpCration act ; by the literal and express provision of that act, 
no person can be elected, who hath not within a year taken the 
sacrament in the church of England : the defendant hath not 
taken the sacrament within .a year; he is therefore not elected. [ 218 3 

Here they fail. If they ground it on the general design 

of the legislature in passing the corporation act ; the design was, 
to exclude dissenters from office, and disable them from serving. 

For in those times, when a spirit of intolerance prevailed, and 
severe measures were pursued, the dissenters were reputed and 
treated as persons ill-affected and dangerous to the government: 
the defendant therefore, a dissenter, and in the eye of this law a 
person dangerous and ill-affected, is excluded from office, and 

disabled from serving. Here they fail. If they ground 

the action on their own by-law; since that by-law was pro- 
fessedly made to procure lit and able persons to serve tlie office, 
and the defendant is not fit and able, being expressly disabled 
by statute law : here too they fail. If they ground it on 


(6) The proceedings in this writ of "error are reported in 6 Bro* 
Part. Cas. 181. The question put to the judges was, " Wliethe^ upon 
** the facts admitted oy the pleadings in mis cause, the defendant 
is at liberty, or shoulu be allowed, to object to the validity of his 
election, on account of not having taken the sacrament, according 
** to the rites of the church of England, within a year before, in 
bar of this action ?’* And the judges, having taken a week's ti^e 
to consider, and differing in their opinions, delivered them seriatim 
with their reasons ; Mr. justice Hewitt Mr*, justice AstoUt Mr. 
justice Gouldt Mr. baron Adams, Mr. baron Stnythe, ai^ Mr. 
justice Clive, were of opinion in the affirmative ; and Mr. baifon 
Perrot in the negative. Whereupon it was ordered and adjudged, 
that the judgment given by the commissioners’ delegates should be 
affiritied, and the record remitted. 
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ht6 disability, being owing to a' neglect of taking the sacrament 
at church, when he ought to have done it; the toleration act 
having freed the dissenters from all obligation to take the sacra- 
ment at church, the defendant is guilty of no neglect, no cri- 
minal neglect : here thci*efore also they fail. — 4 —— And after 
having expatiated on each of these Several heads, he adds : The 
defendant in the present cause pleads that he is a dissenter 
within the description of the toleration act; that be hath not 
taken the sacrament in the churcl^ of England within one year 
preceding the time of his supposed election, nor ever in his 
whole life ; and that he cannot in conscience do it. Conscience 
is not controulable by human laws, nor amenable to human tri- 
bunals. Persecution, or attempts to force conscience, will never 
produce conviction ; and are only calculated to make hypocrites, 
or martyrs. My lords, there never was a single instance, from 
the Saxon times down to our own, in which a man was ever 
punished for erroneous opinions concerning rites or modes of 
worship, but upon some positive law. The common law of 
England, which is only common reason or usage, knows of no 
prosecution for mere opinions. For atheism, blasphemy, and 
reviling the Christian religion, there have been instances of per- 
sons prosecuted and punished upon the common law : but bare 
non-conformity is no sin by the common law : and all positive 
laws, inflicting any pains or penalties for non-conformity to die 
established rites and modes, are repealed by the act of toler- 
ation ; and dissenters are thereby exempted from all ecclesias- 
tical censures- What bloodshed and confusion have been 
occasioned from the reign of Henry 4*. when the first penal sta- 
f 219 ] tutes were enacted, down to the revolution in this kingdom, by 
laws made to force conscience ! There is nothing certainly more 
unreasonable, more inconsistent with the rights of human nature, 
more contrary to the spirit and precepts of the Christian re- 
ligion, more iniquitous and unjust, more impolitic, than perse- 
cution. It is against natural religion, revealed religion, and 
sound policy. Sad experience, and a large mind, taught that 
great man, the president De Thou, this doctrine ; let any man 
read the many admirable things which, though a papist, he hath 
dared to advance upon the subject, in the dedication of his his- 
tory to Henry the Fourth of France (which I never read without 
rapture) ; ana he will be fully convinced, not only how cruel, 
but how impolitic, it is to persecute foi religious opinions. As 
R' Itobyect of Great Britain, I should not have been sorry, if 
France had ^Ountinhed to cherish the Jesuits, and to prosecute 
tbl^ Huguenots. There was no occasion to revoke the edict of 
Nakit;? ; the Jesuits needed only to have advised a plan, similar 
to what is contended for in the present case : make a law to 
lender th^in incapable of office ; moke another, to punish them 







for not serving. If they accept, {mnisb thenv; if they reCusej 
punish them; if they say yes, punish them; if they say no, 
punish them. My lords, this is a most exquisite dilemmsi, from 
which there is no escaping ; it is a trap« man cannot get out of; 
it 'is as bad persecui;ion as that of Procrustes; if they are too 
short, stretch' them ; if they are too long, lop them. Small 
would have been their consolation to have been gravely told. 
The edict of Nantz is kept inviolable ; you have the full benefit 
of that act of toleration ; you may take the sacrament in your 
own way with impunity ; you are not compelled to go to mass. 
Were this case but told in the city of London, as of a proceed** 
ing in France ; how would they exclaim «against the Jesuitical 
distinction ? and yet in truth it comes from themselves ; the 
Jesuits never thought of it : when they meant to persecute, their 
act of toleration, the edict of Nantz, was repealed. This by-^law, 
by which the dissenters are to be i*educed to this wretched di- 
lemma, is a by-law of the city, a local corporation, contrary to 
an act of parliament which is the law of the land : a modern by- 
law, of very modern date, made long since the corporation act, 
long since the toleration act,* in the face of them ; for they knew 
these laws were in being. It was made in some year of the 
reign of the late king ; 1 forget which : but it was made about 
the time of building the mansion house. Now if it could be 
suppased, that the city have a power of making such a by-law ; 
it would entirely subvert the toleration act, the design of which 
was to exempt the dissenters from all penalties ; for by such a 
by-law they have it in their power to make every dissenter pay 
a fine of 600/., or any sum they please ; for it amounts to that. 
The professed design of making this by-law, was to get fit and 
able persons to serve the office : and the plaintiff sets forth in his 
declaration, that if the dissenters are excluded, they shall want 
fit and able persons to serve the office. But were 1 to deliver 
my own suspicion, it would be, that they did not so much wish 
for their services, as for their fines. Dissenters have been ap- 
pointed to this office, one who was blind, another who was bed- 
ridden ; not, I suppose, on account of their being fit and able 
to serve the office, no ; they were disabled both by nature and 
by law. We had a case lately in the courts below, of a man 
chosen mayor of a corporation, while he was beyond the seas, 
with his majesty’s troops in America ; and they knew him to be 
so. Did they want him to serve the office ? No ; it was im- 
possible. But they had a mind to continue the former mayor a 
year longer, and to have a pretence of setting aride him vyho 
was now chosen, on all future occasions, as having been elejcted 
before. In the present case, the defendant was by law incapable 
at the time of his pret^ed election : and it is my firm persu%«^ 
sion, that he was chosen because he was incapable. If he had 
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been capable, he had not l^en chosen r for they did not want 
him to serve the office. They chose him, because without a 
breach of the law, and an usurpation upon the crown, he cpuld 
not serve the oflSce. They chose him, that he might fall under 
the penalty of their by-law made to serve a particular purpose : 
in opposition to which, he hath pleaded a legal disability 
grounded on two acts of parliament : as I am of opinion that 
this plea is good, I conclude with moving your lordships that 
the judgment be affirmed. — And the judgment was immediately 
affirmed, nemine coniradicente. Appendix to Furtieaux^s Letterst 
to Mr. Justice Blackstone^ edit. 


[ 221 ] 3>is;trtliution. 

^H£ distribution of intestates’ effects, is treated of under the 

^ tiae«tU0. 

SDtdtm detdicp. See ]aublic 
SDtbom. See 


SDoctor^ commons;. 

T^OCTORS Commons is the college of civilians in London, 
which was purchased by Dr. Harvey, dean of the arches, 
for the professors of the civil law. Here commonly reside the 
judges of the arches court of Canterbury, the judge of the 
admiralty, and the judge of the prerogative court of Canterbury, 
with divers other eminent civilians ; who there living (for diet 
and lodging) in a collegiate manner, and commoning together, it 
is known by the name of Doctors Commons. It was burned 
down in the fire of I<ondon, and rebuilt at the charge of the 
pre^ssion. Chamberl. Pr. State. 


SDonatio causa mortis. 

jyONATlO causa vmrtis, is a gift in prospect of death ; where 
a person moved with the consideration of his mortality, 
doth give and deliver sometliing to another, to be bis in case 
the giver die, but if he lives he is to have it again. Law qf 
Tea. 176 . 

. -Which is treated of more at large under the title 
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1. A DONATIVE is a spiritual preferment, be it church, 

^ chapel, or vicarage, which is in the free gift or collation 
of the patron, without making any presentation to the bishop ; 
and without admission, institution, or induction by any mandate 
from the bishop or other ; but the donee may by the patron, or 
by any other authorized by the patron, be put into possession. 
Deg. p*l- C.13. {c) 

2. And this right in the donor (together with the exemption 
of the church from ecclesiastical jurisdiction) seemeth to have 
come from the consent of the bishop in soniQ particular cases (d) ; 
as when the lord of a manor in a great parish, having his tenants 
about him at a remote distance from the parish church, did offer 
to build and endow a church there, provided that it should be- 


Donative, 

what. 


Original of 
dona^ 
lives. (9) 


long entirely to him and his family, to puf in such persons as • 
they should think fit, if they were in holy orders. It is very 
possible, that the bishops at that time, to encourage such a work, 
might permit them to enjoy this liberty; which being continued 
time out of mind, is turned ^into a prescription. And they are 
to be distinguished from those called sine-cures, and exempt 
jurisdictions ; for sine-cures in truth are benefices presentable ; 
but by means of vicarages endowed in the same places, the per- 
sons who enjoy them have by long custom been excused from 
residence : and exempt jurisdictions ai*e not so called, because 
they are under no ordinary ; but because they are not under the 
ordinary of the diocese, but have one of their own and are 
therefore culled peculiars. 1 Slill, 335. 

3. There is not any one particular sort of ecclesiastical: Of what 
preferments, that are peculiarly said to be donatives ; for some 
of all sorts may be donative as well as presentative, or elective, dignities!^ 
For bishoprics were donative in England, after the conquest, 
until the time of king John. So a prebend may be donative, as* 
at Windsor and Westminster, in the chapels of the king, where • 
the prebend being void, it is said that the king shall make colla-> 
tion of his clerk by patent, and by force thereof he shall take 
possession without any institution or induction. Also a benefice 
with cure of souls may be a donative; as the rectory of [ 223 ] 
Briery or Burien, in Cornwall : and so the church of the tower 


(c) Fairchild v. Gaurcy Cro. Jac, 63. S. C. Ydv. 60. and Moor. 
765. 

(9) See also Com. Dig. tit. Donative. 

- {d) Whether a church is donative or not, is merely temporal, and 
a prohibition to a suit in the ecclesiastical court for pulling down the 
church, was made absolute ; but the plaintiff was ordered to dedare. 
Deschamp and Lee v. Dr. Andretvs. Serjeant HilFe MSS. 



of London is a cure of souk» and the king’s donative. Wats, 
c. 15. (e) 

Yet some of these instances 5 and other such like^ may be said 
to resemble donations, rather than to be donations, properly so 
called ; such as the grant of the king to prebends without ifHSti- 
tution ; as also, the collation of a bishop without presentation t 
and the nomination to perpetual curacies, which is without either 
presentation, institution, or induction. For these differ from 
donatives properly so called, which are given and fully possessed 
by the sole donation of the palroii in writing; inasmuch as 
collations and royal grants are to be followed by induction and 
instalment ; and persons nominated to curacies are to be author- 
ized by a licence from tlie bishop, before they can legally 
officiate. Whereas possession by donation is not subject to any 
of these consequents, but receives its full essence and effect 
‘ from the single act ftnd sole authority of the donor as aforesaid. 
WaU. c. 15. 

Stomp. 4. By 55 Geo. 3 , c. 184. Schedule. Part 1. tit. Donaiio?i. A 
stamp duty of 20/. is imposed on the donation by His Majesty, 
his heirs, or successors, or by any other patrons of any ecclesi- 
astical benefice, dignity, or promotion, in England, of the yearhf 
value of 10/. or upwards in the king’s books, and of 10/. on such 
donation of any other ecclesiastical benefice, dignity, or pronio^ 
tion whatsoever, in England. 

dm s. The form of a donation may be thus : ‘‘ To all to wliom 
donation. ^ these presents shall come. Know ye, that I, A. B. ofr- — ' — ^ 

in the county of esquire, have given and granted, 

‘‘ and by these presents do give and grant, to my beloved- in 
“ Christ C. D. clerk, the office or place of curate [or as the 
‘‘•case shall be] of the chapel of — — ■ ■■ in the county of 
if ■■ ■■ — now lawfully vacant, and to my donation and free 

“ disposition in full right belonging, and by these presents do. 

“ make, constitute, and appoint him the said C. D. curate 
[ ?24' 3 “ the said chapel ; io have, hold, and enjoy the said office or 
“ place of curate in the cliapel aforesaid to him the said C. D. 

“ during his natural life, with all and every the salaries, stipends, 

“ rights, and appurtenances, to the same office or place of curate 
“ aforesaid, in any wise belonging or appertaining, as fully, 

** freely, and perfectly, and in as ample manner and form, as 
“ any other hath or ought to have held and enjoyed the same. 

“ In witness whereof I have hereunto set my hand and seal, . 

“ the ■ ■■■ - day of- in the year of our Lord 

459. 

Or thus : “ To all to whom these presents shall come, A. B. 

(e) 2 Rol. Ab* 341. 356. 1 1 Hen. 4. 9. Co. Lit. 344. Cro. Jac* 63. 
Quarles v. Fairchild. Cro. Eliz. 653. 



,0 £>. m tlitt county of ' -i t . esqnire^ lord lof the 

manor of ^ '■■■■ — in the county of — — , sendeth ffreeting.^ 
Whereas the tiiapel of-~— ^ in the county aforesaid i$ now 
^^vacant, and to my donation in full right belongeth ; know y^ 
that 1 the aforesaid A. B. have given and granted to^.my 
beloved in Clirist C* D. clerk, the aforesaid chapel of — 

V with all its rights and appurtenances, and by the tenor of these 
presents to induct him the said C. D« into corporal possession 
of the said chapel, with all its appurtenances. In witness 
thereof, Ecton^ 461. 

, 6. The grant of a donative being once made, creates a right 
as full and lasting as institution and induction ; that is, a right 
not to be taken away, but by tlie resignation or deprivation of 
the donee; the resignation to be made to the donor, and the 
deprivation to be made by the donor likewise ; both tlie church 
and the clerk being exempt from ordinary jurisdiction. To this, 
purpose it is, what we find in the Reports of Sir Jolm Davis, that 
a donative cannot be granted for years or at will only, because 
tilts great inconvenience would follow, that the freehold might 
be in perpetual abeyance; which is an inconvenience that the 
law will not suffer. Gibs. 819. (g) 

7. Although a clerk upon whom a donative is bestowed, doth 
not gain possession by presentation, institution, and induction ; 
yet he is obliged, in order to preserve and maintain his posses-- 
sion, to be qualified, and to qualify himself in many things, as 
others do who are presented, instituted, and inducted : as, 

(1) He must be a priest; without which, by the 13 & 14 
Car, 2* c. 4. $ 14. no person shall be admitted to any ecclesias* 
tical promotion. 

(2) He must take the oaths of allegiance and supremacy, 
before he takes the donation; and this he must do before such, 
person who hath authority to admit him thereunto, that is, his 
patron ; by the 1 Eliz, c, 1. and 1 Will, r. 8. § 5. 

(S) And if the donative be a benrfice with cure, he that takes 
it ought first to subscribe the thirty-nine articles in the presence 
of the at'dinaty (by the IsEliz, c, 12.), which Dr. Watson sup- 
poseth must be understood of the ordinary of the diocese, and 
ii(ft of his patron ; although the patron hath the power of visit- 
ing and correcting him, and not the ordinary of the diocese. 
c. 15. 


(1) Assumpsit for money bad and received, lies by the nominee Of 
a donative before the bishop’s licence, against a person who receives 
the rents and profits. ^ Per Ashhurst J. 1 2\ Rep. 403. But when a 
donative had been twice augmented, it should seem that the nominee 
eannot maintain such action without the bishop’s licence. Id. 404« 
[Ferae a case of S( Ckapt. Dav. Rep. 46> 
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(4) He must also, before Ms admission to be 

have possession of his donative, subscribe before tHo: arch* 
bishop, bishop or ordinary of the diocescj (or their vicar gi^nei^lji 
chancellor, or commissary respectively,) the declaration of cori* 
fonnity to the liturgy of the church of England as by law estab« 
lished. And if the donative hath a parish chiiixh belonging to 
it ; he must have a certificate under the hand and seal of the 
person before whom he subscribed^ to be read by him in such 
church afterwards. 13 & 14 Qar. 2. c. 4. 15 Car. 2* c. 6. 
$5. 

(5) And he ought to read the morning and evening prayers in 
his church or chapel, Vithin two months after he shall be in the 
actual possession of his don.ative, or in case of impediment (to be 
allowed of by the ordinary) then within one month after such 
impediment removed ; together with the form of giving assent 
and consent thereunto; by the 13 & 14 Car. 2. c. 4. 

(6) He must also within two months (or at the time when he 
reads the morning and evening ])rayers as aforesaid) read and 
assent to the thirty-nine articles, if it be a place with cure: for 
although it is said in the statute of the 13 FAiz. c. 12. §2, that 
this is to be done in two months after induction ; yet when the 
having cure of souls is the foundation of reading and assenting^ 
wherever tlicre is cure of souls, the induction may be well inter- 
preted of any actiial possession whatsoever, 13 AY/s, c. 12. 
23 Geo. 2. c. 28. Ifat,s. c. 15. 

(7) He must within three months after subscription of the 
declaration aforesaid, within his parish church ns aforesaid, read 
the ordinary’s certificate of his subscription, and again make the 
same declaration ; by the 13 & 14 Car. 2. c, 4. 

(8) And finallj", within six months he must take the oaths of 
[ 226 ] allegiance, supremacy, and abjuration ; in one of the courts at 

Westminster, or at the general or quarter sessions. 1 Geo. 2. 

• c. 1 3. 9 Geo. 2. c, 20. 

In the case of Fftjod and Milba?ik^ M. 13 Geo. 3. C. P. On 
an action for money inul and received to the plaintiff’s use the 
defendant pleaded the general issue, and a verdict was given for 
the plaintiff, on the fi Mowing state of the case: William Jolyf|ee 
and Eleanor his wife, in right of the said Eleanor, nominated and 
appointed the plaintiff, on the 17th of June, 1770, to 
donative of Chester le Street, in the county and diocese of 
Durham, with cure of souls. The plaintiff was then in priest’s* 
orders, and had subscribed the 39 articles, and the three articles 
ill the 36th canon, at the time of bis ordination ; but did not 
prove, at the trial of the cause, though required so to do, that 
lie subscribed the articles before the bishop ; nor that he had 
publicly read the same in the church of Chester le Street afore- 
said, with declaration of his assent to. the same ; nor that he Jhfid 





siibierilMd ^16 declaration in the sintute of IS'Sc 14‘Qtr. 2. since 
hi&‘ ^Bodifnation to the donative; nor that he had any licence 
from ihe bishop to preach in the said churcin In the argument 
of this cause, two questions were made : First, whether an in- 
cumi^ent of a donative with cure is obliged to conform to. the 
statute of £li2abeth and Charles the Second. And secondly, 
whether in this action it was necessary for him to give evidence, 
that he had performed the several requisites contained in these 
statutes. — As the court gave their opinion on the second ques- 
tion, that lie was not obliged to give such evidence, unless some 
proof had been made by the delcndant to raise a doubt whether 
he had subscribed or not, they did not gi^ a judicial determin- 
ation upon the former point, but strongly inclined, that donatives, 
with cure of souls, are within all the reasons, religious as well as 
political, upon which the acts of uniformity are founded, and 
seemed to think that this had been settled long ago, in the case 
of Carve?' and Pmkncy^ M. 1 3 Car. 2., as reported in 3 Z^ev. 82. 
Black lie]). 851. {h) 

8. Donatives are within the statute against simony. Drg. 
p.l. c.iS.{i) 

And where they have cure of souls, they are likewise within 
the statute against pluralities. Deg. ])A. c. 1 3. (2) 


(//) This case is more fully reported in 3 Wits, 355., where the 
court was unanimously of opinion that the plaintiff having proved 
that he was in priest’s orders, and duly appointed to the donative, 
the other requisites should be presumed to have been performed, no 
proof having been offered to the contrary ; for which presumption 
were cited, Monks v. Butler^ 1 liol. Rep. 83. and Clayton PI. 
Ass. 48. See 38ene6ce, VII. 2. In this case no objection was made to 
the trial of the right by the action for money had and received, and 
the advowson was stated to be donative by the special case ; so tliat 
the court of common pleas proceeding on the above-mentioned 
presumption, gave judgment for the plaintiff*. But in a former trial 
between the same parties, Mich. 12 Geo. 3. in the King's Bench, 
lord Mansjield was of opinion upon the evidence, that the benefice 
was not a donative but a perpetual cure, and tliat the licence of the 
bishop was necessary to give the plaintiff possession^ without which 
he could not maintain an action for money had and received of the 
profits of his office. So that judgment was then given for the de- 
fendant, who had been licensed by the bishop, and was in possession 
of the curacy. 1 T, Rep. 399. Sec also ^lutatea. 

(/) Said to be so resolved in Carver v. Pinkney y 3 Zev.S2. 

(2) Donatives are within the statute of pluralities, if a donative 
is the first living; but if a donative is the second benefice takhn 
without a dispensation, the first would not be void ; for the words of 
the act are, instituted and inducted to any others which are not appli- 
cable to donatives. 1 Woodd. SSO. ' But it would be voidable by 

Q 2 
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Lapse. 9. If tfie patron of a doftiftiVfe do nbt nominate a 

can be no lapse thereof, unless it be so specially provided ibf ih 
the foundation; but the bishop may compel him to do^ 
spiritual censures. 344. Gibs, 819. (Ir) ' . 

But if it is augmented by queen Anne’s bounty (as will appear 
afterwards) it will lapse in like manner as pi^esehtative livings. ' 
How far 10. Lord Co^esays, if the king doth found a church, faoi$p!td, 
frm the chapel donative, he may exempt the same from ordinary 

oidtnary’a jurisdiction, and his chancellor shall visit the same. Yea, if he 

jurisdic- do found the same, without any special exemption ; the ondhiary 
tion.(3) 

is not, but the king’s chancellor to visit it. And as the Wing 
may create donatives* exempt from the visitation of the ordinary; 
so he may by his charter license any subject to found such a 
church or chapel, and to ordain that it shall be donative and 
not presentative, and to be visited by the founder and not by 
the ordinary. And thus began donatives in England (he says), 
whereof common persons were patrons. I Insi. 344. 

But the register siipposeth a royal foundation, and not a mere 
] royal licence: and that it must be proved to be ancient too: 
and therefore a new licence will not come up to the register. 
1 sail- 335. 

, However it is certain, that the ordinary cannot visit a dona- 
tive, but tlie patron must visit the same, by commissioners to be 
appointed by him. 1 Ifisi. 341?. 

And by consequence a donative is freed from procurations. 
Deg. 1. c. 13. And the incumbent is exempted (Dr. Gibson says) 
from attendance at visitations. Gibson^ 819. (4) 

And it is said, that if the bishop shall take upon him to Visit 
a donative, and deprive the incumbent, he runs himself into the 
danger of a praemunire. Deg. p.l. c. 13. (5) 

And in such case was Barlow, bishop ot Bath, in the time of 
king Edward the Sixth ; and was forced to get a pjirdort, for 
having deprived the dean of Wells, which was a donatiVe by 
letters patent from the king.’ 3 Inst. 122. 

But although the ordinary hath not power as to the place, so 
as to regulate seats in that church, or the like; yet he hath 
power as to the parson, if he conimittcth any misdemeanor, to 
proceed against him by piritual censures. (6) As in the case 
of CoU^alt and Newcomb, M. 4 An. A minister of a donative 
was sued in the ecclesiastical court, for that, when he read 


canon law ; and to hold both, th^ incumbent must have the con- 
sent of the'patron of the first benefice. 2Bla. Com. 23. note (2). Chr. 
{k) Fairchild v. Gayer. Yelv.Bl. • : 

(3) The presentation to a donative does not devolve to the king, 
when the incumbent is made a bishop, Ca. Pari. 184, 

(4) Yelv. Rep. 61 . (5) 1 Mod. 90 . (6) S 8alk.\4D. 



piS 9 ^er$^ Jie jditl mt th« wjb^Je service, but leib out M^hat 
part of Jit ha thought fit; and for preaching* without licence. 

And It was moved ior a prohibitimif upon a suggestion that the 
church was a donative : and argued, that donatives were exempt 
firpin the jurisdiction of the ordinary, and that it was a lay thing, 
and the bishop, could not visit it; and that if the incumbent was 
guilty of heresy, the ordinary could not meddle with him, for 
the parson was privileged in respect to the place; but the patron 
miglit by commission examine the matter, and upon cause deprive ^ 
him* Powell justice^ in the absence of Holt chief justice, 
tpok the difierence, where the suit in the ecclesiastical court is 
in order to deprivation, and where only for refomation of man- 
ners : in the former case the court will prohibit, but not in the 
latter ; and dierefore if in this case the spiritual court proceeded 
to deprivation, the court would prohibit them, but not till then. 

He said, he bad known prohibitions denjed frequently, to suits 
against parsons of donatives for marrying without licence. And 
the reporter says, Mr. Mead and Mr. Salkeld both told him, 
tliat they had known the chief justice Holt take the same dis- 
tinction; that the parson of, a donative was liable to the eccle- [ 849 ] 
siastical jurisdiction, as he was a member of the ecclesiastical 
bpdy, for personal offences, though for matters relating to the 
church he was exempt ; and therefore the spiritual court could 
not deprive him; but for drunkenness or preaching heres^, they 
might Cjensure him. And this (saith the reporter) seemeth to be 
the better opinion. Lid, Paynu 1205. [But queere^ if the patron 
had appointed a commissioner as visitor of the donative ? 1 Inst. 

344. 272o«.34l. /.30.] 

So in the case of churchw^ardens, M. 13 Gco-^ Castle and 
Richardson, On a libel in the ecclesiastical court for not taking 
,upqn him the office of chapel-warden ; the defendant pleaded, 
l|h^ it was a donative, and thereupon moved for a prohibition. 

Aqd upon debate, the same was denied ; the whole court being 
of opinion, that though there was a difference as to the incum- 
bent, yet as to the parish officers there was none ; for they are 
the officers of the parish, and not of the patron of the donative. 

.Str^ 715. (1) [But queer Cy if this would be so held where the 
patron had appointed a commissioner as visitor, (1 Inst. 344.) 
before whom the chapel- warden might have been sworn ?] 

And as to donatives augmented by the governors of queen 
Anne’s bounty, it is enacted by the 1 Geo, st, 2, c. 1 0. as fol- 
io weth: Whereas the late queen Anne’s bounty to the poor 
clergy was intended to extend not only to parsons and vicars 
who come in by presentation or collation, institution, and,^it- 
,duction ; but likewise to such ministers who come in by adna- 
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tion, or aft only stipendiary preachei^ or cumtes, most'of vphicb 
are not corporations, nor have a legal succession, and therefore 
arc incapable of taking a grant of conveyance of such perpetual 
augmentation as is intended by the said bounty; and in many 
places it would be in the power of the donor, impropriator, par- 
son, or vicar, to withdraw the allowance which was before jKiid 
to the curate or minister serving the cure ; or in case of a cha-» 
pclrvj the incumbent of the mother church might refuse to em- 
ploy a curate, and officiate there hiibself and take the benefit of 
the augmentation, whereby the maintenance of the curate would 
be sunk instead of being augmented; it is therefore enacted, 
that all such churches, curacies, or chapels, which shall be aug- 
mented by the governors of the sai<i bounty, shall be from 
thenceforth perpetual cures and benefices; and the ministei*s 
duly nominated and licensed thereunto shall be, in law, bodies 
politic and corporate, and have perpetual succession, and be ca- 
pable to take in perpetuity; and the impropriators or patrons of 
any augmented churches or donatives, and the rectors and vicars 
of the mother churches whercunto such augmented curacy or 
chapel doth appertain, shall be excluded from receiving any 
profit by i?uch augmentation, and shall pay to the ministers of- 
ficiating such annual and other pensions and salaries, which by 
ancient custom or otherwise, of right, and not of bounty, they 
were before obliged to pay. § 4, 

And for continuing the succession in such augmented cures, 
liereby made perpetual cures and benefices, and that the same 
may be duly and constantly served ; if they shall be suffered to 
remain void for six months, they sliall lapse in like manner as 
presen tative livings. § 6, 7. 

And all such donatives, which at the time of iheir augment- 
ation are exempt from all ccclesiiistical jurisdiction, shall by such 
augmentation become subject to the visitation and jurisdiction of 
the bishop of the dioccsi* wherein such donative is. § 14. 

Provided, that no donative shall be augmented without the 
consent of the patron in writing undei his hand and seal. § 15* 

11. In the case of Repington against the Governens of 
worM School, E, 3 Geo. 3. A person l)eing seised of the advow- 
son of a donative, the church in his lifetime becomes void ; 
then he dies, the church being still void. By his will he mode 
the plaintiff executor, who brought a qiiare impedit, supposing 
liimself intitled to this turn, as an executor is in the case of a 
presentative benefice. After two arguments in the court of 
common pleas, the whole court was clearly of opinion, that the 
right of donation descended to the heir at law; and that the ex- 
ecutor had no title, which he would have had, if it had been a 
presentative benefice. 2 Wilsofi, 150. 

12. It was said in the case of Spraii andi Nicholson, Godb. 196. 


How fur of 



PoiitN6lTi8a»r€l» ^ 

ibattif issuebe whether, dpfiatiyq.or presentath ^5 it sliaU temporal 

be tried by a jury at the common law; and elsewhere it is said, 
that if the, patron of a donative being disturbed in collating, 
recover by qmre impedit^ the writ shall be directed to the sheriff^ 
to put the clerk in possession. Gibs. 8^20. (m) 

For if the patron of a donative is disturbed in collating his 
clerk) he may have a qmire impedit against the bishop and the 
disturber;, but the declaration in such a case must be special, 

Deg.p.l. c.lS. 

>And a mandamus will lie, to admit or restore the donee, 
a Burr. Hep. 1043. (;^) 

13. Lord Co/ce says, if the patron of a donative doth once [ 231 ] 
present to the ordinary, and his clerk is adinitteil and instituted, How ex- 
it is now become presentable, and never shall be a donative 
after. But a presentation to such a donative by a stranger, and 
admission and institution thereupon, is merely void. 1 Inst. 

344. (o) 

But in the case of Ladd and WlddoKs^ M. 1 An. Upon mo- 
tion for a new trial in a qiumi impedit^ wherein the point in 
issue was, whether the cliurch was donative or presentative, evi- 
dence was })leadcd of several presentations ; and the court, viz. 

/io/Z chief justice and PoteeZ/ justice, held, that though a pre- > 

sentatiou might destroy an impropriation, yet it could not 
destroy a donative ; because the creation thereof was by letters 
patent, whereby land is settled to the parson and his successors, 
and he to come in by donation. 2 Salk. 541. 

SDoor into the church-yard. See CljUlTb^ 


S^ouble ^uarreL 

J^UPLBX qncrcia (double querde or complaint, called impro- 
perly dmible quajrel^) is a complaint made by any clerk or 
other, to the arclibishop of the province, against any inferior 
ordinary, tor delaying justice in any cause ecclesiastical, as to 
give sentence, or to institute a clerk presented, or such like. 
Tiie effect of which is, that the archbishop, taking knowledge of 
such delay, directs his letters under his authentic seal to all 
.and singular clerks of his province, thereby commanding and 


(w) 14 //c7i. 4. 11. 5. cited in Povoel v. Milbourne^ 3 WiU. 355. 

(;i) A mandamus cannot now be obtained in this case, the l^arty 
having a specific remedy quare impedit. And sucli an application 
will be dismissed Wlili cost's. 1 2\ liep.396.i the Ki tig v. Bishop of 
Chester. See CurateiJ, 4 dr 10., and 14. 

{o) 'P>, N. B.35. Cro. J(fCr 65. 
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giving fttlttiority to tbem ^and evdry of them) to admemish^ibh 
said ordinary within a certain time (as for instaaace' hinc iBfr 
itutsh days) to do the justice required ; or otlierwise to cite 4iim 
^ appehr before him. or his official at a day in the said tetters 
prefixed, and therffS) allege the cause of his delay ; and laatlyv 
to intimate to the said ordinary, that' if he performs not the 
thing tnjoined, nor appears at the day assigned, he will proceed 
to do justice in the premises. Anti it seems to be called a 
double querele^ because it is most commonly made both against 
the judge, and against the party at whose request justice is de- 
layed by the said judge. Terms of the'L. Clarke^ tit. 84?, 65^ 86. 

The process, form, and manner of trial in which suk) is 
treated of under the title IBcndlcr^ 


t>runKenne6g. 

1 Can. 109. JF any offend their brethren by drunkenness ; the 
churchwardens or questmen and sidemen in 
their next presentment to their ordinaries, shall present the 
same, that they may be punished by the severity of the lows, 
according to their deserts; and such notorious offenders shall 
' not be admitted to the holy comndunion, till they be reformed. 

2. By the 1 Jac. r.9. 4 jerr. c.5. 21 Jac. and I Cat. c.%. 
If any inn-keeper, victualler, or alehouse-keeper, or tavern- 
keeper or seller of w'ine, keeping an inn or victuallihg-houSe, 
shall permit any person to continue drinking or tippling therein; 
(other than such as be invited by any traveller, and shall accom- 
pany him only during his necessary abode there ; and other 
than labouring and handicraftmen in market towns, upon the 
usual working days, fo’’ on^ hour at dinner time, to take their 
diet in an alehouse ; and other than labourers and workmen, 
which for. the following 6f their w^ork shall sojourn there; and 
Otlier than for urgent and necessary occasions to be by 

two justices of the peace ,) he shall forfeit lOs. to the poor : the 
same offence being viewed by the mayct or a justtce of the 
peace^ or proved before them by one witness or eqnfession of 
the party ; and after such confession, tiie oa^ of the partjr so 
confessing shall be taken against any oth^r offending at the 
same time. 

And he shall also be disabled from keeping any auch alehoose 
for the space of three years. 

The said penalty to be levied by the eonstaUes or church- 
wardens by distress; and for default of satisfoeiiofi wUhki six 
days, the same to be appraised and .sold; and 'for 



*r 

Asicfst ^istreftSy the party ta be commiOed to the common 
till the said penalty be truly paid» 

And if constables or churchwardens do neglect their duty 
in levying, or do not levy the same; or in default of distresa, do 
neglect to ceitify such default, for twenty days; they shall 
tbrleit respectively 40r. to the poor, by distress, by warrant of 
^ucfa justice or mayor; and if not paid in six days the distress 
to be< appraised and sold ; and for want of sufficient distress, to 
be committed to the common gaol until the said penalty be truly 
paid* 

Provided, that the correction and punishment of such as shall 
offend herein within the two universities, shall be ministered in 
this behalf by the governors, magistrates, justices of the peace, 
or other principal officers thereof, to whom in other cases the 
administration of justice and correction and punishment of 
offenders by the laws of this realm and their several charters 
doth belong ; and the said forfeitures to be levied by officers to 
be from time to lime appointed by the vice-chancellors : and all 
powers and authorities either of imprisonment or otherwise 
hereby appointed, shall by ihe governors, magistrates, and prin- 
cipal officers abovesaid of either of the said universities, be duly 
executed and done within the said universities, and the liberties 
and precincts thereof, according to the true intent and meaning 
hereof. 

Also the said offences may be inquired of and presented before 
the justices of assize, justices of the peace in their sessions, and 
before the mayors of cities ^nd towns corporate, who have 
power to inquire of trespasses, riots, routs, forces, and such like 
offences, ancl in every court Icet ; and such proceeding shall be 
bad thereupon as upon indictment or presentment 
*Aftd all constables, churchwardens, headborougbs, tything- 
men, aleconners, and sidemen, shall, in their oaths incident to 
their offices, be charged to present the said offence. 

3. By the 4 J. c.5. 7X c. 10. and 2iJ. c.7. If any person Tippling. 

, shall continue drinking or tippling in any inn, victualling-house, 
or alehouse, or any tavern keeping an inn or victualling-house, 
and the same be viewed and seen by any mayor or justice of the 
peace, or duly proved as is before mentioned in the case of 
persons suffering tippling (unless it be in such cases as in the 
said instance are also tolerated) ; he shall forfeit Sr. 4fd» to the 
poor, to be levied in like manner : and if he be not able to pay, 
then the mayor, justice, or justices of the peace or court where 
the conviction shall be, shall punish him by setting him in the 
stocks for four hours. 

Apd if any olehoosei^keeper shall be convicted of such [ 934 * 
offence, he shall be disabled to keep any such alebonse for the 
jfpace of three years. 




Drunken- 

ness. 
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And aU constables, churchwardens, headboroughs, tytbing«» 
men, aleconners, and sidemen,. shall in their oaths incident to 
their oflices be charged in like sort to present the said offence. 

Provided, that this shall not in any wise abridge or restrain 
the ecclesiastical power or jurisdiction: but that all ordinaries^ 
and other ecclesiastical judges and officers, may proceed to 
inquire censure, and punish all such offenders, according to 
the ecclesiastical laws of this realm, as before they might law*' 
fully do. 

And provided, that offenders, having been once punished by 
any the w'ays and means before limited, shall not eftsoons be 
punished for the same by any other ways or means. 

And provided, that nothing herein shall be prejudicial to 
either of the universilies ; but that the chancellor, masters, and 
scholars, and their successors, may enjoy all their jurisdictions 
rights, privileges, and charters, as herelotbre they have or might 
have done. 

Also provided, that no person be molested for such olFence, 
but within six months after the offence committed. 

4. lie who is guilty of any ci;inie through liis voluntary 
drunkenness, shall be punished lor it as much as if he had been 
sober. 1 Ilaxv, 2. (j)) 

13y the 4,7. c. 5. 7 J* c. 10. 21,7 c. 7. and I C. c.4. Every 
person who shall be drunk, and of the same offence of drank- 


(/>) 4 Rep, 125. a. Co. Lii. 247* Ploivd. 19. «. 1 Hale, IL P, C. f52. 
witli which the civil law agrees : see the authorities quoted by 
Sir M, Hale, Although a text cited by Mr. ,7. Blackstone, 4 Com, 25. 
seems to indicate the contrary. The two principal passages of the 
Higesl, from which it may be inferred that drunkenness was ad- 
mitted as an excuse for crimes, relate to the military, to whom a 
greater licence seems to be allowed. Tlicy are as follow : Per 
vinam aut laHciviam lap&ii capitalis pwna rcmitlcnda est, et militias 
mutalio irroganda. Dig. » 9. 16. 0. De re inilitari. Salvio quogue 
legato Aqiiitanice idem priueijis (Divus lladrianus) 7‘escnpsit : hi eum 
qui custodinm (rconiin) dimisit, aut iln .iciens habuit ut possit custodia 
evadere anhnadverU ndiim : si tauten per vinum aut desidiam custodh 
id evenerit, ea^tigandnm eum, et in deter io* am militiam dare. Dig. 48. 
3.12. Dc custodia et exhibitionc reonmi. In a law of the Code, 
lib,9* tit, 7, the emperors Tlicodorus, ArcadiUff, and Honorius, de- 
clare that they will not punish the obtrectores temporum,** or railers 
at the times, if their turbulence proceeded from drunkeoncss ; but 
that intoxication could not be urged as an excuse for crimes. Sec 
Matheus de Criminibus, Proleg, c.2. § 14. Et de Pccnis, c.4. § 8. et 
sea. Though if accideirfal, it was thought to lessen the guilt of the 
oneiider, by removing the supposition that he was actuated by malice ; 
as on the other hand, if it proceeded from a depraved habit,' or was 
resorted to in order to produce a greater degree of boldness, It 
justly held to increase it. Ib, 





enhess shall be convicted in like manner aa aforesaid^ shall 
forfeit 5s.y to be paid within one week next after bis conviction^ 
to the churchwardens, to the use of tlie poor : and if he shall 
refuse to pay the same as aforesaid, then the same shall be 
levied of the goods of the offenders, by warrant from the same 
court, judge, justice, or justices, before whom the conviction shall 
be ; and if he be not able to pay the said sum of 5s.y be shall be 
committed to the stocks for the space of six hours. 

And for the second offence, he shall be bound with two 
sureties in a recognizance or obligation of 10/., to be from 
thenceforth of good behaviour. 

And if any alehouse-keeper shall be convicted of such oifonce, 
be shall be disabled to keep any such alehouse for the space of 
three years- 

And any justice of the peace or head officer in a city or town 
coi'porate, shall have power on his view, or confession, or oath 
of one witness, to convict any person of the said offence ; and 
for the second offence shall bind him to good behaviour, as if he 
had been convicted in open sessions. 

And if any constable or, other inferior officer, to whom it 
shall be given in charge by the precept of any mayor or justice 
of the peace, do neglect the due correction of the offender, or 
the due levying of the penalties ; he shall forfeit IOjt. to the use 
of the poor of the parish or place where the offence shall be 
committed, to be levied by distress by any other person liaving 
warrant from any mayor, justice of the peace, or court where 
such conviction shall be, and to be paid to the churchwardens, 
who arc to account for the same to the use aforesaid. 

And all constables, churchwardens, licadboroughs, tything- 
men, aleconners, and sidesmen, shall in their oaths incident to [ 236 ] 
their offices be charged in like sort to present the said offence. 

Provided that this shall not in anywise abridge or restrain the 
ecclesiastical })ower or jurisdiction ; but that all ordinaries, and 
other ecclesiastical judges and officers, may proceed to inquire 
of, censure, and punish all such offenders, according to the 
ecclesiastical laws of this realm, as before they might lawfully 
do. 

And provided that the offenders, having been once punished 
by any the ways and means before limited, shall not eftsoons be 
punished for the same by any other ways or means. 

And provided, that nothing herein shall be prejudicial to 
either of the universities; but that the chancellor, masters, and 
scholars, and their successors, may enjoy all their jurisdictions, 
rights, privileges, and charters, as heretofore they have or might 
have done. 

Also provided, that no person be molested for such offence, 
but within six months after the offence committed. 



JSf. 8 Can^huko send Sfarra,^ ;^rohibH|c>ii . wuft^prayed ta tha 
spiritual court, to stay a suit there defamation, for these 
words, Thou art a drunkard,” or ‘^a drpnken fellow.” And 
by the opinion of Croke^ Jonesy and Berkeley^ a prohibition was 
granted ; for these words do not conc^rti any spiritual matter, 
but irterely temporal, and are but a temporal slandeH ‘^ind a 
common phrase of brawHi^, for which there ooght not to be a 
suit in the spiritual court. And so it was held in Martin 
Calthorp^s case in the common please But Richardson doubted 
thereof ; because the spiritual court, as well as temporal, may 
meddle with the punishment of drunkenness ; so it is not merely 
temporal. But he assented to the grant of a prohibition ; apd 
the party may after declaration, if he will, demur thereto. 
Wbefeupon a prohibition was granted. Cro. Car. 285. 

5. In the 8th year of King James the first, one Parker, a clergy- 
man, was deprived of his benefice by the spiritual court tor 
drunkenness; and though he prayed a prohibition, yet it was 
denied him. Bi'oxxml. 37. 

And in the next year, another was deprived for the like 
cause ; and the judges at common law allowed the sentence to 
be good. Apl. Parerg, 232. (q) 

C 237 ] 6. By the 22 Geo. 2. c. 33. art. 2. All flag officers, and all 

thr^v* persons in or belonging to his Majesty’s ships or vessels of war, 
e navy, guilty of drunkenness, shall incur such punishment as a 

court martial shall think fit to impose, and ns the nature and de- 
gree of their offence shall deserve. 

HDupley ©ueitia. See 2DouWe Quarrel. 


[Cast 3lnMe0. 

TINDER 53 Geo. 3. r. 155'. §49. A bishopric and archdeaConty 
^ were established at Calcutta, with an archdeaconry at each of 
the presidencies of Madras and Bombay. The salaries are 
5009/. per annum to the bishop, and 2000/. per annum to the 
archdeacons, at certain raies of exchange. § 49. : commence on 
taking office, and continue during the exereise of their functions, 
in lieu of all fees, &c. soever. § 50. The bishop'^has no juris* 
diction and episcopal functions in the East« Indies, or elsewhere, 
except as limited by his patent. § 51, 52, 53. Pensions, 1500/. 
per annum to the bishop, 800/. per annum to each of the 
aS'chdeacons, - after fifteen years’ service. § 54. Allowance for 
equipment and voyage, 1200/. to the bishop, and 500/. to each' of 
the archdeacons. § 89.] 

* * ' >. '■ ■! ir . -j .i- m U III^ 

(f) . v,. 



(fiUctfotl of See 

Cloprttienr. See ^arrtogr. 
ce^mlRr 3>ap0. See ^oltDapci. 
C^tibotomeitt: of See Cj^urcj^. 

O^ttbotottietit of {ntcatrapcp. See ^pproj^nariott*' 
®it9lt0B &trtitcr. See ^gubltc (IBKorabi^. 


€&Soin.(r) 


Xi^SSOIN, exonium^ is derived of the Freitcli essonier or cxonier^ 
which signifieth to excuse ; so as an essoin, in legal under- 
standings is an excuse of a default by reason of some impediment [ 238 ] 
or disturbance, and is as well for the plaintiff as for the defend- 
ant ; and is all one with what the civilians called excusatio. Of 
essoins there have been five kinds, 1 . Dc servitio regis, 2. In 
terrain sanctam. 3. Ultra mare, 4. De malo lecti ; in our old 
books called, essonium de resiantisa, 5. De malo venieiidi ; and 
this last is the common essdin. 2 Inst. 125. 

See 


(f tiiHente. (7) 

A SINGLE witness is not sufficient in the civil law; and the One wit- 

spiritual court will not allow of one witness onlv, but there n«s»howfor 
^ eyidence* 

(r) An essoin is an excuse by uhich the plaintiff as well as de- 
fendant might save his default. For the ancient doctrine of these, 
see Bract, lib* 5^ t.2* Brit. c.l22. Fletay lib. 6. and Mx.Reevds 
Hist* Eng. Law. In real actions a man might also be essoined for 
constraint of enemies, falling amongst thieves, floods, Ac. but this 
liberty grew into abuse, and essoins were often falsely cast, to im- 
pede the course of justice ; several statutes were therefore made to 
restrain them. See 3 Ed. 1. c.42, 43, 44. 6 Ed. 1 c. 8. 10. 13 1. 

17* 21 y 28. 12 Ed. 2. st.2. The first day of term is regularly the 

etsomday; but three essoins being formerly allowed, three days of 
grace are now allowed, so that an appearance may be entered on the 
quarto die posit when the courts meet for the dispatch of business. 

^Bla. Com. 278. But though the quarto die post is, in common 
language, the first daj^ of teim, judgments by original relate to the 
essoin day. [1 BiUstr. 35. Stanford v. Coopery Cro. Car. 102. Unless 
it fall on a Sunday ; in wdiich case they relate to the following day. 

Davies v. Stdter, 2 Salk. 626, 627. It is said that judgments by bill 
will have relation ; not to the essoin day, but to the day of a{>{>oar«rice 
or first day in bank. Henderson v. With^y 2 T* Rep. 576.] 

(7) ^idence in iioclasiaetifiai courU J A verdict inter alias partes is 


I' 

must be two wf^^fesses at the least; and if the point ijsi merely 

admitted to be pleaded in a suit in an ecclesiastical court ; though it 
was long resisted, and lord Stowell has declared^ that he -never 
distinctly understood on what legal principle it was introduced. It 
is often said to be admitted not as direct proof, but meir^ly a cir* 
cumstance of evidence ; but if introduced as* a circumstance, it can 
be only on the footing of a circumstance that makes proof, though a 
low kind, below what the law calls a semi probation yet still of the 
nature of evidence or proof. He proceeds to observe on this point, 
which arose in a suit for divorce by the husband against the wile for 
adultery, on the pleading of a verdict obtained by him for damages 
against the adulterer > << But how can that be evidence against the 
“ party, which has passed in a suit to which she was not privy ? It 
is said that it is introduced for the purpose of shewing there has 
** been no collusion : collusion or no collusion with the alleged 
adulterer, is a fact which cannot either way legally affect the wife, 
who is neither party nor privy in the remotest degree to that 
“ litigation : nor do I understand in what view such an action against 
“ another party can in any degree instruct the conscience of the 
court upon that issue between husband and wife. Taking, however, 
‘‘ the verdict as stated, that it is introduced to shew there was no 
collusion, that alone is a sufficient reason why the party (defendant 
in this suit) should be permitted to shew that the other suit was not 
carried on hondfide'^ And therelbre as all sentences obtained by 
collusion or fraud are mere nullities t> the party was allow^ed to shew 
that the court in which the verdict was given, was imposed on by 
covin of persons colluding together; that evidence was sup-* 
pressed, or that it was agreed not to receive the damages ; but not 
to go further, to allege the verdict to be erroneous, or that evidence 
was improperly given. J 

Acts criminal or felonious in themselves may be pleaded and proved 
in ecclesiastical courts, where they are necessary facts of the evi- 
dence in a civil suit. (Per Sir W. Scott, in Nash v, Nash, 1 Hagg. 
Hep.l4fl,) Such is the case in causes of nullity of marriage by 
reason of former marriage. 'See Coxe v. Phillips, Hep, temp, liarvid. 

But felony cannot bc 3 directly or originally charged or inquired 
of by these courts, so as to prove a man guilty, even where a clergy- 
man is sued for the purpose of deprivation. Scarlet case, iloL Rej}. 
121. Cummms\^Mayo, 1 Hagg, But the conviction m 

the proper court may be pleaded, and the deprivation may be founded 
thereon. Id, 8o in Bromley v. Bromley, Deleg, 1794s, a conviction 
of sodoniical practices was pleaded in proceedings io divorce by reasoi^ 
thereof. I Hogg,i4e\,7i, 

It appears the better opinion, that the credit of a witness in an 
ecclesiastical court cannot now be impeached by bare charges of 
particular facts, but that his conviction of a crime might be pleaded. 
Cummins v, Mayo, Prerog. E, T, 1790. MSS, Cas, 67. 

* JElwes V, Elwes, 1 Hagg. Hep. 289, 290. noti$, Loveden v. Loveden, 2 id, 52, 
t Duchess of JKingstofis case, 20 St* Tri, 355. Lloyd v. Maddxix, Moords 
w, Sep. 917* 

i Elwes V* Ehves, 1 Hoes, Ren, 288. 



spiritual^ the temporal courts^, will not grai^^ prohibition. 

G/&. 1011.(5) 

For where the ecclesiastical court doth proceed in a matter C 239 ] 
that is merely spiritual mid })ertinent to tlieir court, according 

Compa^on of hands is admissible in ecclesiastical courts, when 
proved by persons who have seen the deceased write, and by others 
skilled in handwriting, who had not seen him write. Beaumont v. 

Perkins^ 1 PhilL Rep. 78* Saph v. Atkinson and Westcotty 1 Add. 

Rep. 214--218. 

Confession is a species of evidence which, though not inadmissible 
when in conjunction with other circumstances, is to be regarded with 
great distrust. Williams v. Williams y 1 Hagg. Rep. 80^. Nec par^ 
imm confessioni jides habentur { Canony 105. ) Id. 

{s) The canonists have borrowed this, as they have most of their 
rules of evidence, from the civil law, which does not permit a single 
witness to be heard. Unius testis responsio non audiatur etiamsi 
pr cedar CD curuc honor e prcqf'ulgeat. Cod. 4. 20. 9. Big* 22. 5. 12. 

A cause therefore which rested on the testimony of a single witness 
uncorroborated by any other evidence, was to be dismissed without 
tendering the suppletory oath. Noodt ad Dig. 22. 5. But a com- 
plete proof might be adduced without any witness, by deeds or in- 
struments ; and the evidence of one witness corroborated by circum- 
stances, or circumstances without a witness, furnish conclusive proof 
in crimes as well as civil actions. See Huber ad Dig. de TestibuSy 
and Matheus de CriminibuSy cap. dc Probaiionibnsy Inst. J. C. 3. 14. 

[But this ordinary rule of ecclesiastical law is satisfied by receiving 
one witness to the fact, and another to the circumstances. Hutchins 
V. Denziloey 1 Hagg. Repp. 182. Thus in a suit for defamation, it is 
sufficient if there arc two witnesses who speak separately to facts of 
deffimation committed at different times. Crompton v. Butler'y 
1 Hagg. Rep. 463. So in treason, xnz. the case of the Uegicidesy 
Kelyng. 9., long before 7 & 8 Will,8. c. 3. § 2. it was resolved by the 
judges, that one witness to prove one act tending to compass the 
king’s death, and another witness to prove ariothcr act tending to the 
same end, was sufficient; and that there need not be two witnesses to 
prove every overt act tending to that same treason. See Lord 
Stafford's case, Sir T. Raym. 407. Foster^ 236. Parkynss case, 4 Si. 

JV. 650, 651. 

By Stat. 39 & 40 Geo. 3. c. 93. assassination of the king, or attempt- 
ing his life, may now be proved as in cases of murder ; xnz. by one 
witness : thus restoring in this species of treason, the principle and 
mode of proceediiig^at common law before 7 & S- W. 3. c. .3. The 
latter act expressly provides, that the testimony of two lawful wit- 
nesses, either both to the same overt act, or one of them to one, and 
the other of them to another overt act of the same treason, shall be 
sufficient. 

The general principle on which two witnesses are required in the 
ecclesiastical law ^s, that in regard to the commission of a crime, the 
presumption in favour of innocence is considered as nearly equal 
to the bath of witness. Per Sir J. NichoUy arguendo. 1 Hagg* 
figo. 461.] 



4^ 

tc^ th<» $»vil law» although their proceedings gre against the viila<i 
of ^e common law, yet a prohibition doth not liei 4M if <1}^ 
rduse a single witness to prove a will; for the cogniaanco^of 
that belongs to them. Grod& Rep* 1 15*^ 

Which same thing was affirm^ in Roberfs case, H. 8 JC, with- 
regard to points not otherwise cognizable in the spiritual courts 
than as incidental to the principal point. There the suit waif 
for substraction of tithes ; and prohibition was obtained, because 
there was but one witness to prove the lease of the tithes, and 
the spiritual court would not allow the proof. And upon ad-**^ 
visement in this case, by Coke and all the justices, it was re-, 
solved, that consultation should be awarded ; because there is a 
rule in the Register, that where the cognizance of the principal 
is, there the cognizance of the accessary necessarily follows^ And 
if such surmise should be allowed in every case, it would often^ 
times be made for mere delay, and the spiritual court should not' 
try the accessary as well as principal. And the conclusion is,—, 
when the original cause belongs unto them, although matter 
triable at the common law ariseth, depending upon the original 
cause, yet it shall be determined by, the ecclesiastical court: and 
such surmise, that he had but one witness, is not sufficient to 
have a prohibition, where the ecclesiastical court hath juries 
diction of the principal: for if sucH a surmise should be 
sufficient, ail suits in the ecclesiastical court should thereby be 
stayed, or otherwise taken away; for the ecclesiastical judges 
cannot write to the temporal judges to try it, and certify ; as the 
temporal judges, where the original matter belongs to and is 
commenced in their courts, and issue is taken upon matter triable 
by the ecclesiastical law, may write to the judges of the ecclesi** 
astical court to try the matter, and certify to them. Cro* Ja* 268, 
12 Re/?. 65, 

But in the case of Richardson and Deslorot^h^ H, £7 & 28 
Car* 2., a prohibition was prayed, because the spiritual court 
refused the proof of plene adminhtramt by one witness ; and ft: 

[ 240 ] was granted : and Hale chief justice said, where the matter to bd 
proved (which falls in incidentally in a cause beforie them in the 
spiritual court) is temporal, they ought not to deny such proof 
as the tominoii law allows. Ventr* 291. 

And in Shotter and Friend^ H. 1 a prohibition was prayedi 
and obtained, because the spiritual court would now allow the 
proof of the payment of a legacy by one witness. Upon which 
occasion the court said, — such proof, which t$ good at the com- 
mon law, ought to be allowed in their court ; and at the coihlmpii 
law it is not necessa^ to prove the payment of a debt by two 
witnesses: they may follow their own rule% in things which are 
originally in their cognizance; but if any coUalCiml . matter 
arise, concerning the payment of a if m 



ougM'^it^altow it; [for tempai^ ihcHlenU n\ust 
Sii'-at cWiwaoA WV'3 ® A47. [i Jtrf* iSb^. «a®.3 

9 MHi* 9B9ki[S. foM t«c JSq).} 

And in case of Breedon and GiUy JS* $ W. 
chief jttsdce; as to the course of granting' prohibitions, &r not 
aHo 9 (^ing%ividence isthidi ivould be good at the common law, l^ie 
dUfer^ewe is thus : when the ecclesiastical courts are possessed 
of » cau^ is merely of spiritud conusance, die courts at 
cQiUmon law allow them to pursue their own methods in the 
determination of it ; hut when in such caise collateral matter 
arises, winch is i^ot of their conusance properly, there the courts 
of common law inforce them to admit such evidence as the com- 
mon .i^w would allow. Therefore if the spiritual court require 
more than one witness, to prove the revocation of a nuncupative 
will, the king’s bench .doth not intermeddle. But if in a suit 
fetr^a legacy, payment or a release be pleaded, if they do not ad- 
mit proof by one witness, the king’s bench grants a prohibition. 
Ld; 

2b ^Depositions taken in the ecclesiastical court (although the 
witnesses *be dead) are not evidence in an action brought at 
common law; but a sentence given in the ecclesiastical court (it 
being a judicial act) may be given in evidence in an action brought 
in the temporal courts. fVais. c. 58. (t) 

3. H. 8 W. Hoe and NeltJirope. It was held by HoU chief 
justice, that a copy of a probate of a will is good evidence, 
where the will itself is of chattels ; for there the probate is an 


(8) On requisition issuing from the ecclesiastical courts for the 
seerei examination of witnesses, the original and strict practice .was^ 
tlmt the witness was examined by the judge himself, taking to his 
assistance a notary to reduce the deposition into writing, no other 
person being present. But at present, the examinations are taken 
by a practitioner, who represents the judge, and is a notary public, 
who reduces the deposition, and remains quite alone with the witness, 
(per Lord Stoxjoelli 2Hagg. Rep. 267.) and see p. 18. of the Report 
cited in tit. 

However, evidence of witnesses examined in Sicily, Januis clptusu^ 
under .the terms of the requisition taken out from the consistory 
court of London, for a secret examination, was held admissible, when 
the British consul and a Sicilian judge accepted the commission, and 
admitted tlie substituted proctors of both parties to be present. 
Herbert v. iferbert^ jBe/j.263— 269. 

The deposition of a wiuiess who died. before it had been repeated 
and recognised by^,hini before the judge, and before he had been ex- , 
amined on tlie interrogatories of the adverse party, was admitted in , 
HMy.BulkeleVi 1 i2en.2SO.,^and see 12 Fni. >4^. 108. So in 
Ghwcecy, Arundel v. ArunaeU 10 Cor.]. Chan. Rep. 90. CopeJeind 
v* fSkmton 9 1 Peer£^Wms. 414; 

Vrtl . f, TT 
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Qvaliiica* 
Uon of wit- 
nesses. 


Cross-ex- 

amining. 


Confront- 
ing in what 


Re-exa- 
mining. (9) 


original taken by authority, and of a public nature; oihenyi^ 
where the will is of things in the realty, because in such case, the 
ecclesiastical courts have no authority to take probates, therefore 
such probate is but a copy, and a copy of it is more than a 
copy of a copy. 3 Salh 154. 

4. It is required, that witnesses be persons of reputation, and 
free from infamy of law and fact : that they be disinterested, and 
so not liable to the just suspicion of partiality ; that they be men 
of discretion, and sane memory r and all reasonable exceptions 
are to be allowed against diem. They must be deliberate, and 
not given to passion; consistent as to time, place, and other 
circumstances. They must be certain and positive, and not 
upon hearsay or the belief of other persons. They must be 
free from any just suspicion of contrivance, or conspiracy, or 
any sort of corruption or partiality. 2 S////. 1 52. 

• And the canon law requires, that they shall not be father, 
son, brother, sister, or other near of kin, or domestics and de- 
pendants. And if the matter to be proved be merely spiritual, 
the common law (as was said before) will not interfere ; but if a 
temporal matter falleth incidentally in a cause in the spiritual 
court, they must admit such evidence as the common law allows 
ofj otherwise they will be prohibited. 

5. Cross-examining a witness sets him upright before the 
court, so that the party afterwards cannot except to his credi- 
bility ; but he may to his competency, if it sliould come out that 
he is interested, or the like. 2 C/ia7i. Ca. 250. 

6. It sometimes happens, that there is a deficiency in proof as 
to the identity : in such case, confronting of witnesses with the 
party, may be ordered after publication, and they may be cited 
in order thereto, and their declaration be taken down in the acts 
of court ; but one witness to prove the identity is sufficient. 

7. If a witness is once examined in general to the libel or 
allegation, and his deposition closed with an aliter ncscity or to 


(9) In Reeves v, Reevesy '2 PhilL Rep.l 17. The rc-examination of 
the applicant's own witness'was moved for on ground of failure of 
memory, from illness at the time of his examination. The cases of 
Griell v. Ganselly 2 Peere Wms. 646. Sandford v. Pauly 3 Bro^Ck. 
Cfl..370. Ingram v. Mitchelly 3 Ves* Jun* 297* Savsyer v. Bovsyevy 
1 Bro» Ch. Ca. 3H8. were cited, in support of the application; to 
which it was answered, that it was an application to state, not that a 
witness has been misconceived, but for permission to add to his 
levidence ; not to rectify a misstatement, but to supply a course of 
^w facts. ' The examiner declaring that the witness was fully apd 
carefully examined, the court rejected the application,. saying,, that 
under any circumstances such a proposition would be acceded to 
with extreme jealousy, and that it would go to the destruction df 1^1] 
evidence whatever, ir a precedent of this kiarl was established. 



inriy such effect, he cannot afterwards be re-examined, for fear of 
dtlWnation. But where an examination taken has been lost dr 
destroyed, it may be supplied by a new examination. So if 
ticketted to more articles than the examination takes in, he may 
be examined again to those admitted. So as to interrogatories; 
but then the re-examination must not be extended to the libel or 
allegation, but to the interrogatories only. 

' ‘8. He that will produce witnesses that corfie at a great dis- 
tance, ought to tender and allow them their expences : but the 
person against whom they are produced, is not bound to . bear 
any part of those expences, although the witnesses are bound to 
testify the truth on both sides. And the& expences are to be 
tendered *and paid to them before they depart from home, 
without any regard had to what such witnesses might have spent 
in their own houses ; but it ought to be considered, what their 
journey or travelling expences may stand them in. And if such 
witness shall receive expences for ten days, and shall be dis- 
patched in five, he shall be obliged to render back the overplus. 
Ayl. Parerg. 536. 

If the party hath made rfb agreement with his witnesses for 
their journey and expences ; they may then, before they are 
sworn, desire of the judge to order them their expences : which 
he shall tax and allow, according to the condition of the parties, 
the time, and the distance ; and decree the same to be paid 
before they shall be examined ; or, if the witnesses desire the 
same, he may decree a monition to the party producing the wit- 
nesses, to pay the same ; which if the said party shall refuse, he 
may be proceeded against to excommunication. 1 Oug/iL 121. 

Cjramttiattott of clerks before institution. Sec ]l5eiiefttr« 

(E^ramtliattott of persons to be ordained. 

See j0trtitnation» 


't^XCHANGE is, where two persons, having procured licence 
from the ordinary to treat of an exchange (of which sort 
there are many to be found in the ecclesiastical records), ( 1 ) do 
by one instrument in writing, agree to exchange their benefices 
being both spiritual, (for a lay preferment, as an hospital, cannot 
be exchanged or go for a prebend or other spiritual benefice,) 
stud in order thereunto, do resign them into the hands bf 
the ordinary: such exchange being executed, the resignatibhs 
afe fibod. Wats.c*4i. Gibs.S21, 


(1) 2 Rep. 74. b. Hob. RepA52. 
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But though the one is instituted and inducted into Uie olheif 
benefice, yet if the exchange be not executed on both parts, Ae 
clerk on whose part the exchange was not executed may have his 
benefice again; for in this case of exchanging, the law doth 
annex this condition to a resignation, viz. if it be fully executed* 
Wais» c. 4. 

Thus where one is both instituted and inducted, and the other 
is only instituted, and dies or refuses to finish ; in this case, 
though they have proceeded so far, ^yet the resignation and all 
that followed upon it shall be void, and both (if both are living) 
may return to their former benefices upon the foot of former 
possession ; or if one dies before he is inducted, and after the 
induction of the other, this induction and all that went before' 
shall be void, because the exchange was not fully executed 
during the lives of the parties. Gibs. 821. 

And this is agreeable to the reason of the common law ; for 
at the common law if a man exchange lands, and the lands he 
receives in exchange be evicted, he may repair to his own lands, 
and re-enter upon them. Deg. p. 1. c. 14. 

Bp the 31 Eliz. c.6. § 8. If any incumbent of any benefice 
with cure of souls, shall corruptly resign or exchange the same ; 
or corruptly take for or in respect of the resigning or exchanging 
the same, directly or indirectly, any pension, sum of money, or 
other benefit whatsoever : as well the giver as the taker of any 
such pension, sum of money, or other benefit corruptly, shall 
lose double the value of the sum so given, taken, or had ; half 
to the queen, and half to him that shall sue for the same in any 
of His Majesty’s courts of record. 

(EyeSange of parsonage house, &c. houses, glebe lands, 
&c. See dUlehe lanhfiFt 


(Sucommuntcation. 

1. TG^XCOMMUNICATION is an ecclesiastical censure, 
whereby the pers:<;ii against whom it is pronounced is, for 
the time, cast out of the communion of the church. God. 624. 

2. And. it is of two kinds, the lesser and the greater: The 
lesser excommunication is, the depriving the offender of tlie use 
of the sacraments and divine worship; and this sentence Is 
passed by judges ecclesiastical, on such persons as are guilty of 
obstinacy or disobedience, in not appearing upon a citation, or 
not submitting to penance, or other injunctions of the court, 
Johns. 168. 

3. The greater excommunication is that whereby men are de- 
prived, not only of the sacraments, and the benefit of divine 



ofllcesy but of the society and conversation of the faithful. 

Johns. 168. (2) 

If a person be excommunicated generally ; as if the judge [ 244 ] 
say, I excommunicate mch a person; this shall be understood of 
the greater excommunication. Lmdw, 78. 

4. The law in many cases inflicteth the censure of excom- ipso facto, 
munication ipso facto upon offenders ; which nevertheless is not 
intended so as to condemn any person without a lawful trial for 

his offence; but he must first be found guilty in the proper 
court; and then the law gives that judgment. [Nor shall he be 
excommunicated till the conviction for the offence be transmitted 
to the ordinary.] (3) • 

And there are divers provincial constitutions, by which it is 
provided, that this censure shall not be pronounced (in ordinary 
cases) without previous monition or notice to the parties, wliich 
also is agreeable to the ancient canon law. Gibs. 1046. 1048. (m) 

5. A body corporate, or whole society together, cannot be ex- i^ody cor- 

’ poratc can- 


(2) But if the judge of a spiritual court excommunicates a man for 
a cause of which he has not the legal cognizance, the party may have 
an action against him at common law : and he is also liable to be in- 
dicted at the suit of the king. 2 Inst. 623. Beaurain v. tiir 7V. ScoU, 
SCampb.SSS. See Doctor and Student, DiaL2. c.32. Boraine*& 
case, 16 Ves, 348. 3 Bla. Com. 101 . 

An action on the case was held not to lie against the vicar- 
general of the bishop for excommunicating plaintiff with the greater 
excommunication for contumacy in not taking on him administration 
of an intestate’s effects, to whom plaintiff was next of kin, and. had 
intermeddled with the goods, &c., although the citation by which 
plaintiff was cited was void by reason that it required him to appear 
and take administration, &c. without leaving him an option to re- 
nounce it, and the proceedings thereupon had been set aside on 
appeal : For the vicar-general had jurisdiction over the subject- 
matter, viz. the granting administration, and there was no malice. 
Ackerlu v. Parkinson ar^ another^ 3 M. Sf S. Rep. 411. 

(3) iDier v. Bast, I Vent. Rep. 14(>.] Thus by 5 & 6 Ed. 6. c.4. § 2. 
every person who sliall smite or lay violent hands upon another in any 
church or church-yard, shall be deemed ipso facto excommunicate ; 
yet a defendant cannot plead excommunication in a plaintiff without 
showing cither a sentence of excommunication by the ordinary, or 
a conviction at law. See Cf^uref^, X. 8. And where the canonists 
speak of an excommunication ipso facto^ they are unanimous that a 
declaratory sentence is necessary. Gib. Cod. 1049. Vid. Deprivation. 
in the notes. [But in Dier v. Easty 1 Vent. Rep. 1 46. it is said that 
where by statute a man may be excommunicated imo factoy tliere 
needs no sentence of excommunication. So in Souham v. Trundle, 
Cro. El. 91 an excommunication ipso facto by statute is to be in- 
tended after a sentence declaratory or conviction. For otherwise 
ther^ were not ’any mcakis for his absolution.] 

(a) Lind. 348. 
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noi be ex- q0ip|ti|anici^ted, for dus might; involve the innoceot with the 
SMtSf." persons only of the society ns are guilty of the erJi^Ki^ 

are to be excomnauJlicated severally^ Gibs* 10^8. (v) . 

[6. In the preamble of the Siat. 53 Geo. 3. c. 127. intituled ^in 
part,) “ An act for the belter regul(ition of Ucclesiastical CouHsJn 
‘‘ England f it is thus declared, Whereas it is expedient that 
** excommunication, together with all proceedings fpllpwi^ 
thereupon, should, saving in certain cases, be discontinued, ,^nd 
that other proceedings should be substituted in lieu tbereoi^: 
“ and that certain other regulations should be mode in the prof- 
ceedings of the ecclesiastical courts,*’ and the act (} L) go<» 
on to provide, That from and after the passing thereof (m. 
12th July 1813,) excommunication, together with all proceedings 
following thereupon, shall, in all cases, saving in those hereafter 
to be specified, (viz. in $2.) be discontinued in England, and 
instead thereot^ the judge who issued the citation, or who made 
the decree which has been disobeyed, or before whom the con- 
tempt is committed, shall pronounce such person contumacious, 
and signify the same within ten days to His Majesty in chan- 
cery, in the form in schedule A (4*), the oflicers of chancery shall 
thereupon issue a writ do coniiimacc capiendo in the form in 
schedule B (5), directed to the persons to whom writs de ea:com- 

(v) 5^ 5. 11.5. 

(4) ** To his most excellent majesty and our sovereign lord George 
the Fourth, by the grace of God, of the United Kingdom of Great 

** Britain and Ireland, king, defender of the faith, 
by divine providence, &c. health in him by whom kings 

“ and princes rule and govern : \vc hereby notify and signify unto 
« your majesty, that one of in the county of 

hath been duly pronounced guilty of manifest 
** contumacy and contempt of the law and jurisdiction ecclesiastical, 
in not [flA' the case may appearing before [here set out the style 
** of the ecclesiastical judge or his representatively^ or in not obeying 
the lawful commands IJiere set out the commands^ of [such judge 
or representative], or in leaving committed a contempt in the face of 
the court of [such judge or representative] lawfully authorised, by 
** [here set out the nature and manner of such contempt'll on a day and 
** hour now long past, in a ertain cause of \liere set out the nature 
(f the cause, and the names of the parties to the samel* therefore 

numbly implore and intreat your said most excellent majesty 
V -would vouchsafe to command the body of the said 
** to be taken and imprisoned for such contumacy and contempt. 
” Given under the seal of our court, the day of 

A. B. registrar, or, deputy registrar, [as the case may he.y* 

(5) “ George, &c. to the sheriff of greeting ; The 

hath signihed to us, that of 

“ in your county of is manifestly contumacious, and con- 

temns the jurisdiction and authority of [here fully state the, non* 





capiendo hti^e been heretofore directed, whlkh sball be 
returnable in like manner, and subject to all tlie regulations of 
law applying to the writ de excomimmtcdto capiendo^ particularly 
the provisions of 5 EL c, ^3. And all sheriffs, gaolers, and other 
officers, shall execute the same, by taking and detaining the body 
of the person named in the writ, on whose appearance, obedience 
or submission, (as the case may be), the ecclesiastical court shall 
pronounce him absolved, and make order on the officer in whose 
custody he shall be in the form in schedule C (6), for discharging 
him out of custody ; and such officer shall so discharge him on 
his paying the costs of such custody and contempt. 

§ 2. Provides^ that nothing in this act conUiined shall prevent 
any ecclesiastical court from pronouncing or declaring persons to 
be excommunicate in d^nitive sentences^ m' in interlocutory decrees 
having the force and effect of difinitive sentences^ such sentences 
or decrees being pronounced as spiritual censures for offences of 
ecclesiastical cognizance, in the same manner as such court might 
lawfully have pronounced or declared the same, had this act not 
been passed. 

$ 3. Enacts^ That no person excommunicated as in § 2., shall 
incur any civil penalty, except six months^ imprisonment, or 
less, as directed by the court pronouncing such excommunication; 
and in such case such sentence and term of imprisonment shall be 
certified into chancery, and thereupon the writ of excommunicato 
capiendo shall issue, and the usual proceedings shall be had, and 
the party shall be imprisoned for the term so directed, or till his 
absolution. (7) 

* anpearance^ disobedience, together with the commands disobeyed^ or 
‘ the contefnpt in the face <f the court, as the case may be\ nor will he 
^ submit to the ecclesiastical jurisdiction ; but forasmuch as the royal 

* power ought not to be wanting to enforce such jurisdiction, we 

‘ command you that you attach the said by his body, until 

' he shall have made satisfaction for the said contempt ; and how 
^ you shall execute this our precept notify unto 

< and in nowise omit this, and have you there this writ. Witnesi; 

^ ourself at Westminster, the day of in the 

* year of our reign.” 

(6) Whereas of in your county of 

' whom lately, at the denouncing of 

* for contumacy, and by writ Issued thereupon, you attached by his 
** body until he shall have idade satisfaction for the contempt ; now 
“ he having submitted himself, and satisfied the said contempt, we 

hereby empower and command you, that without delay you cause 
the said ^ to be delivered out of the prison in which 

he is so detained, if upon that occasion and no other, he shall be 
detained therein. Given under the seal of our of 

‘‘ A. registrar, [or, deputy registrar, as the case may be A 
Extracted by £. F. IVoctor.” 

(7) Similar enactments and forms are provided for Ireland by 
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B^ore this last provision, an excomihnnicate person isrifKs jnr* 
hibited from cohimerce and commtinionf of thb tfht! 

those who communicated with hhn were punishable by estecmi* 
muhication. (8) He was kept out of the church (9)^ and ah 
eifccommunicate clergyman presuming to officiate would be dfie- 
prived. (1) He was disabled to bring an action (^) : might hot 
be presented to a benefice, and was disabled to be an advocate 
(3) or a witness (4), or a juror, if the record of the judgmeht 
were produced. (5) Nor could he make a will, or be entitled 
to Christian burial, if excommunicated by the greater excom- 
munication (6) ; though that canon inflicted three months’ im- 
prisonment on any minister refusing to bury the corpse of a 
party, unless denounced excommunicated by the greater excom- 
iminication. But by the rubric, The burial office shall not be 
used for any that die excommunicate.” He had benefit of clergy : 
(7) might be appointed executor, and was capable of a legacy; 
but could not, till absolution, lye admitted by the ordinary, or 
bring an action for the testator’s goods. (8)] 
r 245 ] In the ancient church, the sentences of the greater excommu- 
nication were solemnly proiniilged 'four times in the year; with 
candies lighted, bells tolling, the cross and other solemnities. 
Lind* 355. 

And by Ca7L 65. All ordinaries shall, in their several juris- 
dictions, carefully see and give order, that as well those who for 
obstinate refusing to fre(]uent divine service established by pub- 
lic authority within this realm of England, as those also (espe- 
cially those of the better sort and condition) who for notorious 
contumacy or other notable crimes stand lawfully excommuni- 
cate, (unless within three months immediately after the said 
sentence of excommunication pronounced against them, they 
reform themselves, and obtain the benefit of absolution,) be 
every six months ensuing, as well in the parish church as in the 
cathedral church of the diocese in which they remain, by the 

5^ Geo. 3* C.68. §1 — 3., cjfcept that the provisions of 5Eliz. c. 23. 
mentioned in 53 Geo. 3. c. 127. § 1* are not extended to that country. 

(8) 266. Art. 33. Gibs. 10^9. 

(9) Can.35. 

(1) G/(5^.1049. X.5. 27. 3.&6. 

(2) Lift. sect. 201. Bract, lib. 5.^1 426.5. Flet. lib. 6. c.38. 
ljroltop*s case, 8 Be/)* 68. See 3 Bla. Com. 102. 

^^) Gibs. 1030. 

. (4) Sivin* 109. Gitb. L* Ev* by Lojft. 261. ; but see Phillipps m 
Ev. 3d ed* 20. 

(5) 2ifaw5. 418. 

(6) Smnb. 109. God. O. L. 37. Can. 68. 

(7) 2 HatoL 338. 

(8) God. O. L. 37, 38. Sivinb. 367. this title in previouft 
editions of Burn, 6 — 18. 
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imnisrter opeiafty in time of divine sei^vice npo^it some Sendty^ 
clenomieed and deelared excomihtitiieate^ that others may be 
theieby both admonished fo refrain their company and sbeiety^ 
and excited the rather to procure oat a writ de excamthunidiBio 
c^iendOi thereby to bring and reduce them into due oMer and 
oi^dience. Likewise the register of every eccl^iastical court 
shall yearly, between Michaelmas and Christman, duly ceVtiQr 
tlie archbishop of the province of all and singular the premises 
aforesaid. 

18. Upon this head, it is proper to take notice of a confusion 
which runs through almost all the books, by reason of the 
ambiguous sense in which the word Signifkceoit is used ; sometimes 
to denote the bishop’s certificate of the excommunication into 
the court of chancery, in order to obtain the writ de excom^ 
municato capiendo; sometimes to denote the writ itself. In this 
tatter sense it seemeth more properly to be applied; the writ 
having received its name from the same word in the beginning 
of it. ( 1 ) 

By the law and custom of this realm, the person who remain- 
eth forty days under the seiU:ence of excommunication, shall, at 
the request of his proper diocesan, be arrested and imprisbUetl 
by a writ of de excommunicato capiendo directed to the shfetifF ; 
but first there ought to be a certificate from such diocesan under 
his episcopal seal, signifying to the court of chancery the con- 
tempt of the party to holy church. Lind. 350. Swiru 109. 

Which forty days are to be accounted after the minister hath 
published the excommunication in the church ; which is done by 
virtue of an instrument he hath for that purpose under the seal 
of the ecclesiastical court: and then if the person excommu- 
nicated doth not submit within forty days after the Said pub- 
lication, he may (after such certificate so made as aforesaid) be 
arrested upon the excommunicato capiendo. Swin. 109. 

But though the bishop may certify not only an excommu- 
nication made by himself^ but also an excommunication made by 
his commissary or official who doth it in his right, and by his 
archdeacon, whose jurisdiction is derived from him (in which 

(9) This process (says Blackstone) seems founded on the charter 
of separation of William the Conqueror. (See Courta.) Si aliquu 
per siiperbiam elatus ad justitiam episcopalem venire noluerity vocetuir 
seniely secundo et tertio : quod si nec sic ad emendationem venerity ex^ 
communicetur : et si opiis^fucrity ad hoc vindicandutn forliiudo etjusiitia 
regisy sive vice comiiis adhibeatur. 

(1) Whenever the word ‘ sig7iyicavit* alone is used, it means pro- 
lierly the bishop’s certificate : but where tne words ‘ uorit of signyi- 
cavity are used, the meaning is the same as the writ de excommunicato 
atpkndo. Vide Regisirun Brcviuniy 65 a. to 706. Com. t)lg. tit. Ex- 
conmengementy note (a). 


[248 ] 

Writ of 
communi- 
cato capien-^ 
do. (9) 



cas6y the rule in the register is, that when the bishop sigdifietli 
sny one to be excommunicate by authority of the archdeacon or 
official, it ought always to be said in the writ to be by the author 
rity of that bishop or him who so certifieth); yet he may not 
certify that which hath been done in another court : and there- 
{[ 24f9 ] fore a certificate, that another bishop hath certified him, or that 
he hath seen a sentence of excommunication made by miotber 
bishop, is of no force. Gids. 1050. llnsL 134*, 

And if the bishop make a wrong certificate, he shall be liable 
to be made a party, and to pay cos^. S^r. 1190. 

At the common law, a certificate of the bishop, whereupon a 
significavit was to be^ granted, ought to express the cause, and 
the suit against him, specially in the certificate; to the end the 
temporal judges may see, whether the spiritual court hath cc^- 
nizance of the original cause, and whether the excommunication 
be according to law ; that if it be otherwise, they may write to 
them to absolve the party. 2 Inst, 623. 

For since it doth affect the liberty of a man’s person, there- 
fore it concerneth a temporal interest. 1 Haleys Hist, 409. 

And the bishop having certified the excommunication under 
seal, albeit he dieth, yet the certificate shall serve, llnst, 134. 

Lord Coke says, the writ of excommunicato capiendo procecdeth 
only ex gratia regis, 2 Inst, 621. 

On the contrary, Lind*mod saith, this writ is grantable of 
right, ex dehito, Lind, 351. 

And by a constitution of archbishop Boniface^ delivered in 
the wonted strain of that archbishop’s constitutions ; If the king 
deny the accustomed writ de excommunicato capiendo^ his cities, 
castles, towns, and villages within that diocese, shall by the 
bishop be put under an interdict, until the same shall be granted. 
Lind, 351. 

Dr. Cosins (with more moderation) saith concerning this writ; 
that it is a liberty or privilege peculiar to the church of England, 
above all the realms in Christendom that he hath read of^ that 
although tlie assistance of the secular arm hath ever been af- 
forded to the church in most other Christian countries, as well 
as this, yet in no instance is it perhaps so surely and so ef- 
fectually reached out, as in the execution of this writ, which is 
dchitum Justiiicv, and not made to depend upon the pleasure of 
the prince. For though in one place it is said by the king in 
the register, that it proceedeth on his grcce ; yet a note in the 
same book upon the same words teaches ns, that such clause is 
only used in honour of the king, albeit he is bound to gi*ant it 
d^jfire : and it is expressly said in the aforesaid writ, and in 
divers others, to issue according to the custom of England; or, 
in other words, according to the common law of the reelm. 
Cos, ApoLS. 



And this seems to be egreeable to die tenure 5f the stetute.of 
ckrif 9 Ed, 2« sLl. c,12, where to the complaint of the 
clergy in this respect, the Icing maketh answer; that the said 
.lyrit was never yet denied, nor shall be hereafter. 

And the expression in the statute of 2& 3 Ed, 6. c. IS. con- 
cerning tithes, is, that the bisliop may require process of excontr 
mvnicSlo capiendo, y. 

By the statute of the 5 Eliz, c, 23. Forasmuch as divers per- 
sons offending in many great crimes and offences, appertaining 
merely to the jurisdiction and determination of the ecclesiastical 
courts and judges of this rcalnj, are many times unpunished for 
want of due execution of the writ de excommunicato capiendo ; 
the great abuse whereof^ as it should seem, hath grown, for that 
the said writ is not returnable into any court that might have 
the judgment of the well executing and serving the said writ ; 
but hitherto hath been left only to the discretion of the sheriffs 
and their deputies, by whose negligences and defaults for the 
most part the said writ is not executed upon the offenders as it 
ought to be ; by reason whereof, such offenders be greatly en- 
couraged to continue their i^iiful and criminous life, to the dis* 
pleasure of almighty God, and contempt of the ecclesiastical 
laws of this realm. § 1. 

Therefore it is enacted, that every writ of excommunicato ca- 
piendo^ that shall be granted out of the high court of chancery, 
shall be made in the time of the term; and returnable in the 
king’s bench in the terra next after the teste of the same writ ; 
and the same writ shall be made to contain at least twenty days 
between the teste and the return thereof: and after the same 
writ shall be so made and sealed, it shall be fotilwoUh brought 
into the court of Kvig's Bench^ and there iji pi*esence of the jus- 
tices shall be opened and delivered of record to the sheriff or 
other officer to whom the serving and execution thereof shall 
appertain, or to his or their deputy or deputies : and if after- 
wards it shall appear to the justices of the same court, that the 
same writ so delivered of record be, not duly returned before 
them at the day of the return thereoti or that any other default 
or negligence hath been used or had in the not w^ell serving and 
executing of the said writ, the said justices shall assess such 
amerciament upon the said, sheriff or other officer in whom such 
default shall appear, as to them shall seem meet, the same to 
be estreated into the exchequer, as other amerciaments have been 
used. $ 2. 

And the sheriff or other officer to whom such writ of excont* 
municato capiendo^ or other process by virtue of this act sha^ 
directed, shall not in any wise be compelled to bring the body 
of such person as shall be named in the said writ or process, 
unto the said court of King’s Beach at the day of the return 


Stat. ,5 El. 
c. 23. 
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tha^eoT; but shall only mum the same writ and process thither, 
with declaration briefly bow and in what manner he bath served 
and executed the same. § 3. 

And if such sheriff of other officer shall return^ that the 
party cannot be found within his bailiwick ; the said justices of 
the King’s Bench shall award a writ of capias (2) against the 
person named in the said writ of excommunicato capiendo \ re- 
turnable in the same court in the term time, within two months 
at least after the teste thereof; with a proclamation to be con- 
tained in the said writ of capias^ that the sheriff or other officer 
as aforesaid, in the full county court, or at the assizes or quarter 
sessions within the said county, shall make open proclamation 
ten days at least before the return, that the party named in the 
said writ shall, within six days next after such proclamation, 
yield his body to the prison of the said sheriff or other such 
officer, there to remain as a prisoner, according to the tenor and 
effect of the first writ of excommunicato capiendo^ upon pain of 
forfeiture of 10/. And thereupon, after such proclamation had, 
and the said six days past and expired, the said sheriff or other 
officer shall make return of the same writ of capias into the said 
court of King’s Bench, of all that he hath done in the execution 
thereof^ and whether the party named in the said writ have 
yielded his body to prison or not. § 4*. 

And if upon the return of the said sheriff it shall appear, that 
the party named in the same writ of capias hath not yielded his 
body to the gaol and prison of the said sheriff or otiier officer, 
according to the effect of the same proclamation; every such 
person that shall so make default, shall for every such default 
(brieit to the king 10/., to be estreated into the exchequer^ as 
fines and amerciaments there taxed and assessed are used to 
be. § 5. 

And thereupon the said Justices of the King’s Bench shall also 
award forth one or oth^r writ of capias against the said person 
that so shall be returned to have made default, with such like 
proclamation as was contained in the first capias^ ami a pain of 
20/. to be mentioned in the said second writ and proclaitiation. 
And the sheriff or other officer to whom the said second writ 
of capias shall be so directed, shall serve and execute the Sakl 
writi in such like manner and form as before is expressed for the 
serving and executing of the said first writ of Capias. And if 
the sheriff* or other officer shall return upon the said second 


Ai) After excommunication the ecclesiastical court cannot send a 
nmiiivant or letters missive to take the excommunicate, for they 
oU'^ht to make u certificate, and Upon that a capias eTcommuhicaium 
teu^s. V. Sr/iithf Cro. ELTil, Noi* shall they upoti ttirs writ 

break a ho\ise in the night to take die pereon. Id. ' * 
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capias^ tlmt wde the jpm;te«Qiit|c9 o^^rdii^g |o 

imior and effect of the same tn^nt, tbc^itiia ^^party mtb 
yielded his body to prison according td the ^ii0r.<iif said pi^ 
cbmation ; then the said party that shall fio Diaka, 4 afaMlt 9 ^all 
for sncIi his contempt and default forfeit to the king the sunt 4>f 
201. to be estreated into the exchequer as aforesaid. § 6. 

And then the said justices shall likewise award forth one otheP 
writ of capias against the said party, with such like proclam-* 
ation and pain of forfeiture as was contained in the said secqnd 
writ of capias: And the sheriff or other officer to whom the 
said third writ of capias siiall so be directed, shall serve and ex- 
ecute the said third writ of capias^ in such like manner and 
form as before in this act is expressed for the serving and exe^ 
cuting of the said first and second writs of capias : And if :the 
sheriff or other officer to whom the execution of the said thir4 
writ shall appertain, do make return of the said tlurd writ of 
capias, that the party upon such proclamation hath not yielded 
his body to prison, according to the tenor thereof ; every such 
party, for every such contempt and default, shall likewise forfeit 
to the king other 20/. to be estreated in manner aforesaid. And 
thereupon the said justices of the King’s Bench shall likewise 
award forth one writ of capias against the said party, with like 
proclamation, and like pain of forfeiture of 20/. And also the 
said justices shall have authority infinitely to award such process 
of capias , with such like proclamation and pain of forfeiture of 
20/. as is before limited, against the said party that so shojil 
make default in yielding of his body to the prison of the sheriff ; 
until such time as by return of some of the said writs befoi^e the 
said justices, it shall appear, that the said party hath yielded 
himself to the custody of the said sheriff or other officer, accord- 
ing to the tenor of the said proclamation ; and the party upon 
every default and contempt by him made against the proclam- 
ation of any of the said writs so infinitely to be awarded against 
him, shall incur like pain and forfeiture of 20/. to be estreated 
in like manner. § 7« 

And when any person shall yield his body to the hands of the 
sheriff or other officer, upon any of the said writs of capias ; he 
shall remain in the prison m* custody of the said sheunff or otlier 
officer, mthout hail, in such manner and foi:m as he should have 
done if he had been apprehended upon the writ of excommunicato 
capiendo. $ 8. 

And if any sheriff or other officer by whom the said writs of 
capias pr any of them ^hall be returned as is aforesaid, do m^ke 
an untrue return upon any of the said writs, that the pai^t^ 
named in the said writ liath not yielded his body upon die said 
proclamations, or any of them, where indeed the party did yield 
himself according to the effect of the same ; every such sheriff or 
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btfiaf-^lRcer, fo;r every snch felse tmd untrue retum^ shall fbifeit 
t6 the^pariy grieved the suin of 40/. ^to be recovered in any of 
thSfe kiti^s courts bf record. §'9. ^ * ' 

Provided always, that in Wales, and the counties palatine of 
Lancaster, Chester, Durham, and Ely, and in the cinque ports, 
being jurisdictions and places exempt, where the king’s writ doth 
not run, and process of capias from thence not returnable into 
the king’s bench ; after any significavit being of record in the 
said court of chancery, the tenor of^ such significavit by mittimus 
shall be sent to such of the head officers of the said country of 
Wales, counties palatine, and places exempt,' within whose juris- 
diction the offenders ^hall be resiant; that is to say, to the chan- 
cellor or chamberlain for the said county palatine of Lancaster 
and Chester, and for the cinque ports to the lord warden of the 
same, and for Wales and Ely and the county palatine of Dur- 
ham to the chief justice or justices there : and thereupon every of 
the said justices and officers to whom such tenor of significavit 
with mittimus shall be directed and delivered, shall have power 
to make like process to the inferior officers to whom the execu- 
tion of process there doth appertain, returnable before the 
justices there, at their next sessions or courts, two months at the 
least after the teste of every such process : so always, as in 
-every degree they shall proceed in their sessions and courts 
against the offenders as the justices of the said court of king’s 
bench are limited by the tenor of this act in term times to do 
and execute. §11. 

Provided also, that any person at the time of any process of 
capias aforementioned awarded, being in prison, or out of this 
realm in the ports beyond the sea, or within age, or of non-sane 
memory, or woman covert, shall not incur any of the pains or 
forfeitures aforementioned, which shall grow by any return or 
default happening, during such time of non-age, imprisonment, 
being beyond sea, or r.on-sane memory ; and the party grieved 
may plead every such cause or matter in bar of and upon tlie dis- 
tress or other process that shall be made for levying of any of 
the said pains or forfeitures. § 1 2. 

And if the offender arainst whom any such writ of exeem^ 
municato capiendo shall be awarded, shall, not in the same *writ 
have' a sufficient and lavffid addition ; or ifm the significavit it be 
not contained^ that the excommunication doth proceed upon some 
cause or contempt of some original mattcj* of heresy, or refusing 
to have his child baptized, or to receive the holy communion as 
it is now commonly used to be received in the church of Eng- 
land, or to come to divine service now commonly used in the 
said church of England, or error in matters of religion or do<> 
trine now received and allowed in the said church of England, 
incontinency, usury, simony, perjury in the ecclesiastical cotirtj 
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j[i)bited against sudi person's ex^mmun^^t^Jijy.jtius^ by 

reason of such wHt or excommunifiato tapiendaytmih^ 

^dditioU) or of such signjficavit wanting all tl^e^ afore* 

T^entionedst shall be utterly void in law, and, by way of plea^ jtp 
pe {flowed to the party grieved. ^ is. t ^ f< 

If the addition shall be with a nuper of the place, in every 
sych case at the awrarding of the first with proclamation 

according to the form mentioned, one writ ‘of prpclamaSon 
^.without any pain expressed) shall be awarded into the county 
where the oflFender shall be most commonly resiant at the time of, 
the awarding of the said first capias with pain, in the s^e 
writ of proclamation, to be returnable the day of the return of 
the said first capias with pain and proclamation thereupon, nt 
some one such time and court, as is prescribed for the proclangf* 
ation upon the said first capias with pain : and if such procldtn^ 
ation be not made in the county where the offender shall be mos^ 
commonlj^ resiant in such cases of addition of nuper ; every such 
offender shall sustain no pain or forfeiture by virtue of this 
statute, for not yielding his, body according to the tenor aforf* 
mentioned ; any thing before specified, and to the contrary here^ 
of, in any wise notwithstanding. § 14. 

§ 2. It shall be forilmilh brought into the court of king^s benchj 
ij’c.] It hath been often adjudged, that this form of taking out 
the writ, and the several steps therein (as contained in this clause 
of the act), ought to be precisely pursued ; and for default tber^pf 
many persons have been discharged. Gibs. 1056. («?) . 

hUo the court of kiiifs bench'] In the bishop of St, Davids cs^e^ 

M, I Aim. it was declared, that before this statute, the writ ^as 
returnable into chancery ; and there the signfeavit was q^uashed, 
if undue : but now the judgment of that, by this statute is 
devolved on the court of king’s bench. Fan esL (or 7 Mod.) 67. 

J 4. Capias] The penalties of this act being inflicted upon 
none but those who are excommunicated for some of the causes 
specified in } 13. the capias accordingly must not be with penalty 
In any other case : or if it issue so by mistake, the court will 
grant a supersedeas upon motion ; and if the party be taken, will 
upon pleading (after the habeas corpus is granted and returned, 
and so the matter is judicially before them) discharge him from, 
the penalties, though not from the imprisonment. In consider- 
ation of which pleading, and the trouble and charge that attends [ 255 ^ 
it; it is said, that he may have an attachment against the plain- 
tiff. Gibs. 1056. 1 Salk. 294. 

\§ 8. He shall remain in the custody (f the said sheriff] T, 

1 Ann. Slipper and Mason. The plaintiff obtained sentence 

(u>) 4non. Cro. Jac. 566. {^Parker^n case, Cro. Car. 583. ' Siderf. 

165. mo 
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^ qpJhmaymentt o$j^^ fid 
i^^^i^ay^ent ^as exoCmniiiDi^tieaiLK 
^ exc^mmjicaio ay^Uffido, sheriff fyt 

^he plaintiff brought a special action egainst tii^ 
shanffilc cmd bad a verdict against him for the 210/. It 
moved In arrest of judgment, that the action would not lie. fiut 
by the court it was adjudged, that the action well lay : and they 
r^ied much upon the case, where it was held, that an action lifis 
against the sheriff for suffering a man to escape, being attested 
upon a capias zdlagatnm after outlawry upon mesfu' process* 
i. Haym. 788. 

4 8. Without bail.'] By the statute of the S Ed. 1. c. 15* 
persons excommunicate, taken at the request of the bishop, shall 
Be in no wise replevisable, by the common writ, nor without 
^;rit. 

That is to say, he that is certified into the chancery by the 
bi$hop to be excommunicated, and after is taken by force of the 
king’s writ of excommunicato lapiendo^ is not bailable : for in 
ancient time, men were excommunicated only for heresies pioptei' 
ly^am animcCf or other heinous causes of ecclesiastical cogni- 
zance, and not for small or petty causes ; and theretbre in those 
cases the party was not bailable by the sheriff or gaoler without 
the king’s writ: but if the party ofiered sufficient caution dc 
parendo mandatis ecclesite in forma Juns^ then should the party 
have the king’s writ to the bishop to accept his caution, and to 
cause him to oe delivered. And if the bishop will not send to 
the sheriff to deliver him, then shall he have a writ out of Ae 
c}i"mcery to the sherift* for his delivery : Or if he be excommu- 
n^ted A temporal cause, or for a matter whereof the ecclesi- 
aspeal court hath no cognizance ; he sh<all be delivered by the 
king’s writ, without any satisfaction. 2 Insf. 188. 

where it is said, that the sheriff shall not bail them by the 
imiU war mthont mzt ; this is to be understood, that the 
sheriff Aall not reple^v them by the common writ de homine 
replegiando^ nor mthout that is, cjc officio : but they may be 
bailed in the King’s Bench. 2 Imi. 189. 

$ 18. Shall not in the same wit have a sufficient andlavftd 
oMition] M. 1 Ann. Q. and Sangxvay. 'J.1ie defendant was 
excommunicated for certain cause of jasAation of marriage, 
and token upon a capias^ and brought up by habeas corpus i and 
exception was taken to the writ, tliat therein no addition was 
given to the defendant : but Ae court held, that ffir any of the 
causes mentioned in die statute, the deftndant’s addition ought 
to be in Ae writ ; but diat in o Acr cases no addition is neces- 
sary* 1 SaVc. 294* 

5 IS* If in the significavit it be not coptained^ 4*^*] 3y UdU 
chief justice, at the common law, Ae cause had no need to be 
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wit gf exi^tnniunt(^o'^^c^*eh(kj^^^^ 
thftt fRe pany was ^doifiliiii^lc^' 
but irf th^"fiHsJxpp% cfer^ftcate it dttght to bie^wjnr. 
sli^e tlia statute oftbe 5 cause oi^ht to bt.sbetlirtrui the' 

w#it^ The Kifig v. Foxder. LS. Fmjm^ 619. 

M. WilL King and Foxxler^ K. B. On a habeas ror/>f^ th%. 
return was, that Fowler was taken and in cystodj^ by a writ df" 
excommunicato cajnendo ; and the excomniiinication wa# in 
writ recited to be, for certain causes of subtraction of tithes or 
other ecclesiastical rights. And because this return was uncer- 
tain, the court was moved that he might be discharged. And the ' 
questioili was, whether this return was uncertain ; and whetUfer 
that uncertainty would vitiate the writ. And the couft resolved, , 

1. That the return was uncertain; for that the other rights might" 
be such matters as were out of their jurisdiction, and they ought 
to shew the matter was within their jurisdiction; for of tliat Uiq; 
king’s courts are to be judges, and not they themselves. 2. InSe^; 
cause of excommunication must be set forth in the writ. At 
common law, the writ de excommunicato capiendo was always,, 
general, for contumacy ; not* containing a special cause. And 
the writ was returnable in chancery, and founded on a certificate 
of die bishop, which certificate set forth the cause before, and the " 
jiarty could not be discharged but by supersedeas in chancery, if 
the cause were insufficient. But now the cause must be set forth 
in ihc writ dc excommunicato capiendo itself, because by the 
statute of the 5 FJiz, the writ is made returnable in this'coflpt; \ 
which would be to no purpose, if the cause were not to be sep ' 
forth in the writ, and this court judge of that cause, Tliet;oiir| 
held, they might discharge the party, upon the insufficletiipy.^C 
the return. Before the ,5 Eliz. there were no discharges in thist 
court on excommunicato capiendd%^ but where a man was excc^n- 257 1 
municated pending a prohibition : now the case is altered ; for 
this court may quash the writ of excommunicato capiendo^ 
award a supersedeas ; because this court are judges of the aiuse, 
and have it before them, and the jiarty cannot go into chancery 
for a supersedeas now, because the writ is returnable here. 
Accordingly the writ was quashed, and this special entry 
made on the habeas corpus^ that the party was discharged 
because the writ de s^m^imunicato capiendo was quashed. 1 Salk, 

295 . ( 3 ) 

M. I An, Q. and the bishop of Si- DavicFs, I'he defendant, ' 
having bfeen arrested upon an excommunicato capiendo^ was 
brought into court by habeas corpus. And upon the return'it 
appeared that he was excommunicated for non-payment oF 
costs, in which he was condemned by commissioners delegate in 

(3) 1 Ed, The King v. Smith, 2 Stra,9ity, 
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^7 (Sieamtitttttitoiiioit. 

a.ceriam€ause of ofiice or t^frcictioii,^:at Uie proxi^ptiou of LttCj% 
And thii^ by / th«i court was held to* be ill ; because it did not 
appear, that tfaesd costs were adjudfced in»a cause of ecclesiasticat 
cognizance; and it is plain, sinco^thllr^statu^ of the 5 £!lizt that 
the cause ouglit to appear in the writ ; for otherwise how can 
this court make judgment of the several causes specified in that 
^ statute, in order to award several processes witli penalties ? And 
the court quashed the writ of excommunicato capiendo^ and dis-» 
, charged the defendant. lA. 

So, in the court of chancery, M.IO Geo. 2. AT. and Eyre.^ 
Two significavits were quashed, being only Said to be in a cause 
wbicli came by appeal concerning a matter merely spiritual. 
For by lord Talbot; We are not to lend our assistance, but 
where it appears clearly they liave jurisdiction, and are not to 
trust tliein to determine what is a matter merely spiritual : in 
Fowler’s case it was, in causes of ecclesiastical rights, and held 
ndt/sufficient. Stt\ 1067. (4) 

(4) If by the recital of the signijicavit it appears that there was no 
cause for the writ, the court of King« Bench may quash it ; but the 
court of chancery cannot, though the significavit be there. 2'ke 
OjUrCen Bishop of St. David* s, i Sai/c.29^. Atk. 4*79* acc. ♦An 
excommunicato capiendo shall not be quashed for false grammar. The 
King v« Clarkcy 1 Stra. Rep- 265. but shall be quashed for generality, 
and not setting ibrtli the specific cause. The King v. Maimery, 
1 Stra. 96. 27ie King v. Ryre^ 2 Stra. 1067. The Queen x. Huh 
1 Salk. 294* Til us an excommunicato capiendo for slander or dejam*^ 
ation is sufficient ; for that is not uncertain as convicium is. The King 
V. Kentt 2 Sira. 950. Sec further, Cojn. Dig. tit. Excommengement, B.4. 

. In The Queen v. Dr. Watson, 2 Ld. Raym. 817. 7 Mod. 56* the 
defendant being excommunicated for non-payment of costs, in which 
he was condemned by commissioners* delegates, was arrested on an 
ex^omm. capiendo. It was held necessary to shew, the nature of 
the suit in the court holow, in order that the King’s Bench might 
award the proper proci"«s, which varies according as the suit below 
is or is not for one of tli.^ nine causes mentioned in the act of 5 Elis, 
c. 23. This appears in TMod. 56. to have been the case of an 
appeal. 

In The King v. Payton it was held, that a writ de excommunicato 
capiendo, whi^ stated that the defendant was excommunicated in a 
cause of defamation and slander merely spit^ual, was good. If tlie 
sentence of the greater, instead of the Jessetr excommunicatioa be 
proj^ounced, it is only a ground of appeal, and the court of King's 
jgench will not quash a writ de excommunicato capiendo for that ob- 
jection. It is not necessary that the defendant should be resident in 
the diocese .at the time of the excommunication : it is sufficient if he 
'’^ere there at the time of the citation. 7 Term. Rep. 153. 

A warrant issued in pursuance of a writ de coutumace capiendo, 
stated, that the defendant was attached for non-payment of costs, in 
a cause of appeal and complaint of nullity, lately depending in the 







19.» In tlie said statute o£ the ^Miz; d there is a saving 
te all the archbishops and bishops find all others ha%'ing aiithority 
to certify 'any person excommunicated, the like audlot'ky to 
accept and receive the subedission and satisfaction of the said 
person so excommunicated, in mktinS* and form" heretofore used; 
and him to absolve and release, and the same to signify, as here- 
tofore it hath been accustomed, to the king’s majesty in the high 
court of chancery ; and thereupon to have such writs fb’) for the 
deliverance of the said person so absolved and released from the 
sheriff’s custody or prison, as heretofore they or any of them had, 
or of right ought of'might have had; any thing in this statute 
to the contrary notwithstanding, § JO. 

In which case, if due caution be offered by the party excom- 
municated, and admitted by the bishop ; then the bisliop may- 
command the sheriff to deliver him out of pi ison. GZ/js. 106S. 

The danguage of the writs, when they speak of absolving and 
tlelivcring an excoiiimunicate, is^ /i/rZa solisfactionc^ aut preedita 
caiUione^ prout moris est^ de mandnUs ecclesitv ; tliat is, 

either making j)resent satisfaction at or upon his absolution, or 
putting in caution that he will hereafter perform that which the 
bishop shall reasonably and ac<‘ordiiig to law injoiii him. 
Which caution, in the civil law, is of three sorts : 1. Fide jus-- 

soria ; as, where a man biiideth himself with sureties to perform 
somewhat. 2, Pv^noratitia^ or radis coutlo; as, when a man 
engageth goods, or mortgageth lan<!s, for the performance, 
fj. Juratoria ; when the party which is to perform any thing, 
taketh a corporal oath to do it. Gibs, (r) 

Arches Court of Canterbury. It was held, that this warrant was in-' 
sufficient, in not stating with certainty the nature of the cause, so as 
to shew that it was one apparently within the jurisdiction of the eccle- 
siastical court. The King v. Dugger^ 5 Bar. & Aid, 791. 1 Z>. 
Sc It, 460. S, C. See Rex v. Ej/ref 2 S/ra, 1189. S. P. 

(5) Absolution ought to be by the same bihhop who excoiilmuni- 
cated, or by him to whom the cause is removed hy appeal. Mo. 775. 
See Co7n. Dig- tit. Excommengement (C). 

(6) Called de excommunicalo deUberando issued out of chancery. 
F. N. B. 62. 

(a?) For the doctrine of the civil law on tiie subject of putting in cau- 
tionis, see Justinian* s /iKSjfc’lib. 4. tit. 1 1. with the commentaries of Fzw- 
nius and Huber, Of tiiese cautions Bishop Gibson observes, that the 
last of them, viz, an oath de paren do jtiri ei siando mandat is ecctesiee in' 
forma juris^ is that which is often accepted by ordinaries ; and as to 
the second, it is expressly mentioned in the ancient Register (fo.66. 
a 67.) and hath always been acknowledged, in the temporal courts, to 
be good in law* But as to the first, under which is comprehended the ' 
taking of a bond for performance, it was declared 9Ja, 1. (1 BuUu 
122.) to be against law ; but as that was a judgment given dy the voaf 
only, so when the same matter came under consideration again, 
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If good and sufficient caijtlon ‘ offered and not admitted, 
then a writ to the bishop is pr6vided*tti the register, to commanct 
him (after having taken sufficient caiition) to order the persoh 
to be deliveretl. Gibs. 10t>3. 

And if the bishop doth not deliver him upon the said writ, 
then the j^arty may liave another writ to the sheriff, to command 
him to apply personally to the bishop, and admonish him to de- 
liver the parly after having taken sufficient caution : and if the 
bisliop will not do the same in presence of the sheriff, then the 
sheriff to deliver him. 106S. (i/) 

And the reason thereof is, for that by tlie excommunication 
the party is disabled to sue any action, or to have any rernedy 
for any wrong done unlo him so long as he shall remain ex- 
communicate. And also the party grieved may have his action 
upon lii-!. case against the bishop ; in like manner as he may when 
tlie bishop doth excommunicate him for a matter which bclongeth 
not to ecclesiastical cognizance. Also the bishop in those cases 
may be indicted at the suit of the king. 2 Inst. 623. 

In like manner, if one appear in the spiritual court, and is 
excommunicated for refusing to miswor, where he is not bound 
by the law to answer (as, for instance, when he cannot obtain a 
copy of the libel); prohibition is granted, with a clause to absolve 
and deliver the parly. Gihs. 1063. (z) 

Appeal. (7 But although, in case the party excommunicated rests in the 

25 Car. 2. Bishop of Exon v. AVar, {per T. Baijm, 226. 2 Lev^ 36.), 
and it was urgctl that by the tenor of the writ, the choice of the cau- 
tion is left to the discretion of the ordinary, and that caution by obli- 
gation is as niucli a caution as either of the other two, and more for 
the. ease of the party than a pledge, and tlie constant use and prac- 
tice of tlie ecclesiastical courts. Upon this Hale doubted whether it 
was good or not ; hut Wild held it was good, saying, such bond had 
been frequent, and that they had been allowed in the court of Coni- 
inon Pleas. But the cause being moved again, the court would not 
proceed in it, because the excommunication and ofl'ence were taken 
off by tlie king’s genera! naidou. Cod. 1063. 

{?/) See these writs ni the Ileghter, fo, 66. cl seq. Also 1\ ;V. B* 
62.^. 63. and 3 Bl. Cow. 101. el scq. 

(z) Side}/. 232. 1 2 L .p. 76. 1 0 V/n. 527. (G). 

(7) /ippeal does not suspend the excommunication, but may sus- 
pend the sentence, Povoell v. Herman^ Maoris Rep. So Liiulwood 
says, an excommunicate may ad sni d/ensioneyn appellate ct catera 
in Judicio facere el exercere quee ad suam d/ensionem pertinent. By 
which it should appear as if an excommun'cate person might not only 
appeal, but likewise prosecute bis appeal without absolution. But 
^Oughton^ lit. 303. § 5. is, “ Si sit appeliatumy tunc inhibitio decer^ 
nenda est per jadicem ad quern non solurti ad inhibendum judkem a 
quo et ad citandnm partem appeliatam. Verum etiam in eodem inhi- 
hitione inserenda est ahsoiulio dicta senterctid excommunithtkmis 
usque ad diem nliqitem coynpeientem, judicis arbitrio designanduni.'* 



sentence given against litni» there is no legal means for his de- 
liverance, but submission ‘and caution as is aforesaid ; yet if. he 
appeal from such sentence to a superior ecclesiastical judge, this 
puts the party in the same state tliat he was in before the sen- 
tence given ; which the law orders, by reason of the present 
doul)tfulness whether it was valid or invalid. Add to this, that 
by append, the judge a quo doth cease to be his judge in that 
cause ; and if the party were imprisoned, and were to continue 
so, he would thereby be hindered from the effectual prosecution 
of his appeal, which may happen to prove just. Wherefore, 
upon allegation in behalf of tiie party against whom the writ is 
gone out, that he hath appealed, and upon* proof made thereof 
by an authentic instrument, a writ of supersedeas (vvithout any [ 260 ] 
appearance of a mvc facias preceding) is provided for him in 
the register. Gibs. lOfiS. 

But the U‘>ual way (especially in cases where it is doubtful 
whether objections may not lie against bis being delivered) is, 
the issuing a scire facias^ to warn tlie bishop and the party pro- 
secuting, to sliew' cause why the .shcrift* should not surcease from 
attaching the excommunicate, or why he should not deliver him, 
if he be in prison. And if the bisho)> in cases of office, and the 
prosecutor in cases of instance, do not appear in chancery, the 
party is delivcreil ; but if they appear, and not the party, then a 
re-attachment goes forth to imprison him. Gibs. 1064% (a) 

M. 1 An. Q. and the bishop o\' Si. David* s. The defendant 
was taken upon ji writ of excommunicato capiendo^ and being in 
custody ill Newgate prayed a habeas corp?(s^ and was brought 
into court thereupon ; and it ap[)earcd by the return, that the 
writ of eacomftiunicato capiendo was not yet returnable. And the 
court held, that one taken on a writ of cxcomynunicato capiendo 
cannot come into this court but by habeas corpus ; and if he.be 
brought in before the writ is returnable, he shall not be allow'cd 
to plead or move to quash the writ. 1 Salk. ‘294?. 

But in the case of K. and Thviuf II. 3 Geo. After the writ Ei, cap. 
had been opened and entered of record, it was delivered out in , 

order to take up the defendant ; and before the return, the de- **“P®*^® ^ * 
fendant moved and had it superseded : fur the court said, they 
could judge of it by the entry; and since it appeared, that the 
defendant could^not be legally detained upon it if he was taken, 
it was proper supersede it, to prevent llic man’s being re- 


If an excommunicate proceeds to prosecute his appeal, without 
any objection being taken at the time, the excommunication will not 
null the proceedings, though, if taken at the proper time, it would 
prevent them. MSS. Cks.65. 

(a) 68, 69. 
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strained of his liberty contrary to law; that the intent of the 
statute, which directs the writ to be delivered in open court, was 
to apprize the court of the nature of the cause; that this was 
how to bo considered as a writ that improvide emanavit; and 
they were not to wait till the return, till all the inconveniences 
which they should have prevented by not issuiiify the writ had 
ha])pened. iS/r. 43. (/;) 

C 261 ] jf >1 person be exconnnunicated by divers exconnn unications, 
for (livers offences, and produceth letters of absolution from one 
sentence; he shall not be discharged, until he be absolved from 
them all. 1 I/is/. 134. 

If after a j^erson is excoin niunicate, there comes a general act, 
of pardon, wdiich pardons all contempts, it seems that the of- 
fence is taken away, without any tbrnuil absolution. jBac, Aht, 
tit. Exammunication (F.) 

(JEl^CCUtot. See saiaills. 

€);emjEittou0. See petiiliarfi. 

Cjcorctst. 

Exorcist, 1. J7XOECIfsT^ is one of the five inferior orders in the church 
of Itome ; whose office it is, to compel by adjuration evil 
spirits lormeiiiing men, in the name of almighty God to come 
out of them. G//av. 99. 

Licence to <2, C(UK 72. No minister shall, without tlie licence of the 

exorcise. ol' the dioccse under his hand and seal, attempt upon any 

pretence whatsoever, cither of possession or obsession, by fast- 
ing and prayer to cast out any (Icvil or devils ; under pain of the 
imputation of imjiosturc or coseiiage, and deposition from the 
ministry. 


10 Mod. 3o0. .S. C. * Tiic writ dc excomm. cap. in this case was 
in a suit pro correctlouc morum genoi’ally, and held to be ill on the 
authority of i^e.r v, Gi'np. Pasch. 1 Geo. which was in quodayn negotio 
pro re/brmaiume et correct ione yfiorim. And in Eex v. Mannings 
76. a writ dc exconim. cap. was quashed, being only for not appear, 
ing to answer certis articidia anima suce saluteyn inoruynque correetie^ 
nexYi concernentihus. In these and siniUar cases, to use the expression 
of Mr, Justice Blackstonc, the courts c f Westininster-hall exercise a 
parc!ital autliority in correcting ihu excesses of inferior courts, 
and keeping them within their legal bounds ; but on the other hand 
they afford them a parental assistance in repressing the insolence of 
contumacious delinquents, and rescuing their jurisdiction from that 
contempt, which, for want of sufficient compulsive powers, would be 
sure to attend it. VoL iii. p. 103. 



,3. In the form of baptism in the Htqrgyxof the 2 AW. 6. it was 
ordered tlius : — 

Then let the priest, looking upon the children, say, 

I command thee, unclean spirit, in the name of the Father, of 
the Son, and of the Holy Ghost, that thou come out, and depart 
from these infants, whom our Lord Jesus Christ hath vouch- 
safed to call to his holy baptism, to be made members of his 
body and of his holy congregation; therefore, thou cursed 
spirit, remember thy sentence, remember thy judgment, remem- 
ber the daj' to be at hand, wlierein thou shalt burn in fire ever- 
lasting, prepared for tliee and thy angels ; and j^resumc not 
hereafter to exercise any tyranny towards .these infants, whom 
Christ hath bought with his precious blood ; and by this his 
holy baptism calleil to be of his flock. 

Cytomon* See fm. 
fmiltp* Sec S>wpeiis5ation» 


iFatiitt? court. 

faculty coui’t beloiigeth to the archbishop of Canterbury; 
and his olHccr is called master of the Ihculties. His power 
is, to grant <lispensations, as, to marry, to eat flesh on days pro- 
hibited, (u hold two or more benefleos incompatible, and such 
like. 4. Inst. 337. 

JFi»ir0 nn& inni&ftsi. See 
J^a0t0f See 

See ^oli&ap0. 


jFecB. 

1. l^Y the 2,5 jEt/. 3. s/, 3. r. 9. Because the king’s justices do 
lake indictments of ordinaries and of their ministers, of 
extortions and oppressions, and impeach them without putting 
in certain, wherein, or whereotj or in what manner they have 
done extortion ; the king will, that his justices shall not from 
henceforth impeach the ordinaries, nor tJieir ministers, because 
of such indictments of general extortions or oppressions, unless 
they say, and put in certain, in what thing, and of what, and in 
what manner, the said ordinarie.s, or their ministers have done 
extortions, or oppressions. 

In the 33 a commissary, register, and apparitor, were 
ijridictetl of extortion ; for tliat they, by colour of their offices, 

s 4 


m 

Exorcising 
in the office 
of baptism. 
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had received 11&‘. 6d, fur absolution: and exception was taken 
to the indictment, that by this statute the particular offence of 
every offender ought to have been especially set down; but the 
exception was not allowed ; because they took the sum in gross, 
and the party grieved could not have notice by what proportion 
they divided it. 2 Leon, 26H. 

Another exce[)tion in the same case was, because it was not 
shewed what w'as their due fee : and this was conceived to be a 
good cause of exception ; for if no fee be due, the same ought 
to a}>pear in the indictment. And 'afterwards, the opinion of the 
court was, that they should be clischarged. IbitJ, 

2 ("an, 1 35. No *bishop, suffragan, chancellor, commissary, 
archdeacon, official, nor any other exercising ecclesiastical juris- 
diction whatsoever, nor any register of any ecclesiastical courts, 
nor any minister belonging to any of tlie said officers or courts, 
shall hereafter for any cause iiu i<lent to their several offices, 
take or receive any otlier or gnaitor fees, tlian such as were cer- 
tified to the most reverend riithev in (.iod John late archbishop 
of (^iiUcrbury, in the year of oiir Loid 1597, and were by him 
ratified and a|)[)roved; under pain that every such judge, officer, 
or minister offending her(»ii), shall be siispeiuled from the exer- 
cise of (heir several offices for the space of six months for every 
such (dltiice- Always provided, that if any (jnestion shall arise 
conccTi.ing the certainty of the said fees, or any of them; then 
rho e tees slndl be held for lawful, which the archbishop of CaiH 
lerbuiy for the time being shall under his hantl approve: except 
the statutes of this realm before made do in any particular case 
express some other fees to be tine. 

Ofie of the articles or canons ratified in the year 1584* was, 
thal.no otlier nor greater fees slumld be taken for any cause, by 
any bishop, ordinary, archdeacon, or their ministers, than those 
which are used to be taken at the beginning of the queen’s 
reign ; and that a table of all such fees should be put in every 
consistory before the f ast of .John liaptist then next ensu- 
ing : a copy whereo^*, signed by the ordinary, was to be trails- . 
mitted within the said time to the archbishop. Gibs, 1015. 
f 264 ] Which said article was repeated in the constitutions of arch- 
bishop W/iitgifti ni the year 1597 aforesaid: and it is tfaerie 
enjoined, 1. That the table which is to be hung ufi in the con- 
sistory, shall contain the several sums of every particular fee^ 
whicli most frequently and usually, fro!Ti the beginning to the 
t?ighteenth year of the queen’s rcigii, had been wont to be taken; 
as well by the judge, as by all and .every of the officers and 
ministers of- the same court. 2. 'I'hat an authentic copy of the 
said tables be delivered by every judge to their respective bishops, 
to be preserved in their archives. 3. I'hat every bishop trans- 
mit an authentic copy written on {larchment, to the archbishop* 
Gibs, 1015. 



136. The registers belonging to ^Vjery eeclesiitsticat 
judge, shall place two tables, containing the several rates and 
sums of ail the said fees ; one in the usual place of consistory 
where the court is kept, and the other in his registry ; and both 
of them ill such stirt us every man whom it concerneth may 
without difficulty come to the view and perusal thereof, and 
take a copy of tliem ; the same tables to be set up before the 
feast of the nativity next ensuing. And if any register shall fail 
to place the said tables according to the tenor hereof he shall 
be suspended from the execution of his office, until he cause the 
same to be accortliiigly done. And the said tables being once 
set up, if he shall at any time remove, or sufi*er (he same to be 
removed, hidden, or any way hindered from sight, contrary to 
the true meaning of this constitution; he shall for every such 
offence, lie suspended IVom the exercise of his office for the space 
of six months. 

The judge of every ecclesiastical court hath an undoubted 
right, upon jiroper application (by petition) from any suitor in 
the said court, to tax the proctor’s bill. And the method usually 
practised is, for the judge to^refer it to the register, directing the 
respective parties to atteiul him if they think fit, one to make his 
exceptions, and the other to justify the several articles or items 
of his bill ; and the register to make his report to the judge, who 
thereupon proceeds to tax the bill. If the register has any 
doubt, the assistance of the other proctors may be required, 
'rhe fees alleged to be given to counsel, if denied by the client, 
as also his demand for any unusual or extraordinary articles 
which do not appear from the proceedings in the cause, must be 
cleared up to the satisfaction of the judge, either by the proctor’s 
oath (if he voluntarily offers it, anil there be no affidavit to the 
contrary), or by receipts and vouchers from those to whom the 
ntoney is alleged to be paid, or by producing letters and orders 
from his client. 

4. Dr. Gibson says, Fees having been demanded by proctors, 
and (upon refusal to pay) suits commenced by them in the 
spiritual courts against their clients; prohibitions have been 
prayed on many occasions : some on pretence that the thing 
itself is properly cognizable in the temporal courts, for which 
they might bring an action upon the retainer, for wmk and 
labour done; and others upon surmise of custom. And the 
sum and substance of what hath usually been resolved upon that 
head, was delivered by Vaughan and Windham, in the case of 
Horton and Wilson (1 Mod. 167.); that no court can better judge 
of the fees that have been due and usual in the spiritual court 
than themselves, and that therefore the suit for fees was most 
proper for that court ; unless where the foundation of the 
demaiul should be custom, and if. should come in question 


263 ] 



whether the custom was so or not: and in tlmt respect they coin* 
pared this case to the case of a modus for tithes ; which, if not 
denied, may be recovered in the spiritual court ; but if denied, 
prohibition goeth. In was said by Hale chief justice, in the 
case of Webb and Hartfell (3 Keb, that no action upon the 

case was ever brought for proctor’s fees, and that therefore they 
may be sued for in the spiritual court. And though a prohibi- 
tion w'as granted in the case of Sir Edward Lake (3 Keb. 203.), 
that was not because it was a suit for fees, but because it was a 
suit before himself for his own fees.^ To which may be added, 
what was said in the case of Johnson and Lee (5 Mod. 242.), that 
rules are made in the temporal courts, to oblige the attornies 
there, in matters of practice: and the like rules are made in the 
ecclesiastical courts, to oblige the proctors and ministers there ; 
so that they must be allowed to be the proper judges in this 
matter. Gibs. 1015. 

But ill the case of Goslin and Ellison^ H. 5 UilL A prohibi- 
tion was prayed and granted, in the king’s bench, to stay a suit in 
the archdeacon of Litchfield’s court, against churchwardens, for 
a fee for swearing them, and taking, presentments ; and thougli 
an attempt was made to discharge the rule, it was overruled : 
and it was insisted, that no fees could be due but by custom, or 
for work done ; in which case a quantum meruit lay. 1 Salk. 330. 

And in the case of Ballard and Gerard^ M. 13 Will. A 
motion was made in the court of king’s bench for a prohibition, 
f 266 ] to be directed to the court of the archdeacon of Middlesex, to 
stay a suit there by Gerard against the plaintilF for fees, to wit, 
45. due to him as register, from Pollard, being sworn before him 
churchwarden ; upon suggestion, that the office of register is a 
temporal office, and all profits and fees due to it suable at com- 
mon law. And a rule was made to shew cause why a prohibition 
should not be granted- And on shewing cause, it was agreed, 
that prohibitions have been granted in this court, to stay suits in 
the spiritual court for fees due to the proclots ; but in this case 
(it was said) the spiritual, court may make a better judgment, 
whether the fees in demuiid are due and reasonable : besides 
that they are so small, that it would not be worth while to 
bring an action at coininoi . law for them ; and in such case this 
court |||i! not drive the party to the tedious and expensive 
remedy of an action. In this court, the door-keepers claim 
fees by custom; and fees are due lo the marshal, cryer, and 
others, at the assizes; and in such cases, if the parties who 
ought to pay the fees refuse to do it, this court or the judge of 
assize respectively exert their authority, and commit persons 
refusing to pay their fees, and do not drive the party grieved to 
their action : and this (it was said) is the constant practice. 
But by Holt chief justice ; I know of no such practice : I can- 




not commit a man ibr not paying the said fedl; if there i» right, 
there is remedy: indebifahts asmmpsit lie, if the fee is 
certain ; if uncertain, quantum mmiit. It was held in * the 
l5Cha,2, in the exchequer, in a case reported by Hardres, 
that a register cannot sue for hts fees in the spiritual court: 
therefore in this case a prohibition shall be granted; and if the 
parties will, the plaintiff shall declare upon it, to the end the 
matter may be determined more judicially. Ld. Raym, 703. 

So, in Gifford^ case, M. Ann^ Gifford was libelled against 
in the ecclesiastical court for fees: and upon motion a prohibition 
was granted ; for no court hath a power to establish fees. The 
judge of a court may think them reasonable ; but that is not 
binding. But if on a quantum mmiit a jury think them reason- 
able, then they become established fees. 1 Salk. 333. 

And in the case of Davies and Williams^ T. 1724. In the 
exchequer : Libel in the spiritual court for proctor's fees. And 
a prohibition was granted : for, by the court, where there is 
remedy at law, the spiritual court ought not to proceed ; and [ 267 j 
this case depends upon a contract and retainer, which is triable 
at law. Bnuh. 170. (r) , 

Finally, Sir William Blackstone, speaking of pecuniary causes 
cognizable in the ecclesiastical courts, arising cither from the 
withholding ecclesiastical dues, or the doing or neglecting some 
act relating to the church, whereby some damage accrues to the 
plaintiff, says, for these he is permitted to institute a suit in the 
spiritual court. But care must be taken, that these are real and 
not imaginary dues ; for if they be contrary to the common law, 
a prohibition will issue out of the temporal courts to stop all 
suits concerning them. As, wdiere a fee was demanded by the 
minister of the parish for the baptism of a child, which was ad- 
ministered ill another place; this, however authorized by the 
canon, is contrary to common right; tor of common right no 
fee is due to the iniuister even for performing such branches 
of his duty, and it can only be supported by a special custom ; 
but no custom can support the demand of a fee, without per- 
forming them at all. 3 Bla. Com. 90. 

Archbishop Whitgift's table of fees, set forth in the year 1597: 


taken from Ayl. Parerg, 551. 

Judge. 1 llegister. ; Proctor. Appa- 
j Inter. 

d. j *. </. , d. , j. d. 

Commission 

- 10 0 j 6 8 

Exemplification 

~ 10 0 i 6 8 

Significavit 

- 10 0 16 8 

Letter of quietus * - 

- 10 0 1 6 8 ' ! 


(c) So in Pearson and Campion^ Doug. Rep. 629. a prohibition wab 
granted to a suit in the spiritual court by an apparitor for his fees. 





W 

Juilge. lU'gibter. Proctor. , A ppa* 
Iritor. 

9. d. s. (L s. d. j j. d- 

Administration where the goods ex- 
ceed 40/. - - - 10 0 6 4? t 

Letters to collect the goods of the 

deceased - - - 6 8 3. 0 

Sequestration of the profits - - 6 8 3 4? 

Tuition or guardiansliip - - 6 8 3 4 

Licence to solemnize matrimony with- 
out banns - - ' ^ 6 8 .3 4 

Sentence - - - -6060 

Transmission of process - - 6 0 I 

[ 268 ] Licence to sue out of the jurisdiction 5 0 5 0 

Letters testimonial - - - 5 0 6 8 

Examination of process • - 3 4 . I 

Interlocutory decree - - 3 4 1 8 j 1 

Examination of any account - - 3 4 

Acceptance of a resignation - - 3 4 ' 2 6 

Licence to a preacher, curate, or ! 

schoolmaster - - - 2 0 | J 4 

Licence to solemnize matrimony in the I | 

time of prohibition of banns to be 
published - - - 2 0 1 4 

For exhibiting of any proxy - -2014 

Letters of interdict - - -2014: 

Commission of absolution - -2014, 

Inhibition in a cause of matrimony - 1 8 1 8 

Respite of an inventory - - 1 0 

Letters of intimation or proclamation 1 Oil 0 
Caveat for institution or matrimony - 1 0 1 8 

Decree - - - - 0 10 0 10 

Production of the party principal - 0 9 0 9- 

— — of the first witness - 0 9 0 9. 

— — • of every other witness - 0 4J: 0 4 

Purgation - - - -09|09, 

For the first compurgator - - 0 9 j 0 9 , , 

For every of the rest - - 0 4j 0 4 ' 

For interrogatories administered - 0 9 0 9 3 4 ! 

Suspension - - -08*08; | 

Absolution thereof - - - 0 9 • 0 9 ' ’ 

Excommunication - - - 0 8 | 0 8 i j 

Absolution thereof - - - 0 9 > 0 9 i j - 

Certificate of Absolution - - 0 8 j 0 8 j 

Caveat for wills and administrations -0606; 

Citation - - - -05:05 

[ 269 3 Dismission of any cause of incon- 

tinence and instance after contest- 
, ation of suit - - - 0 5 0^ 5 ^ 

Admission of an^ exhibit - - 0^ 4 I 0 4 | 

Wills and administrations according to 
act of parliament 21 Hen. 8* c. 5% 





Proctor’s fee on proving a will - 
To the apparitor for every testament 
or administration above 5/. 
Institution with a mandate 
Writing any account 
Letters of deacons or priests orders - 
Licence of non-residence 
Bond - - - 

For every search in the registry 
Schedule of excommunication 
For any act - - - - 

At the visitation : For exhibiting 
deacon’s orders - - - 

priest’s orders 

institution with the mandate - 

dispensation - . - 

exhibiting any proxy at the 

time of visitation - 

for exhibiting any bill of de- 
tection at the same time ^ 

Copy of any matter, by the register : 

according to quantity 
To tlie proctor for counsel - 
For every court-day 
Schedule of costs - - - 

Libel . - - . 

Drawing sentence - - - 

Drawing any account 
Drawing any personal answer 
For any other procuraiorial matter 
Execution of any process, per mile 
Dismission of a cause of incontinency 


Judge. |]tbgititer.| 



Proctor. 

s, d. 

1 0 


Ap|m* 

I rilor. - 
•••. </. 


6 8 1 
: 6 8 I 

3 4 ! 

, I 4 i 

i 1 0 : 

* 1 0 , 

; 0 6 ' 0 6 
• i 0 4 


0 6 


0 4 
j 0 4 
I 0 4 

I 1 0 

I e 0 

i 0 4 


0 4 


I 


2 

] 

1 

r> 

8 

8 

2 

8 


0 

0 

0 

0 

4 

4 

6 

4 


0 2 
0 3 
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To the judge’s man for wax to seal every thing, 4d. 

Note. — Tliere were no staiiii)s in those days. 

In the several dioceses there are tables of fees, different (as it 
seemeth) in the several charges, in proportion to the difference 
of times wherein they have been established. Those which 
have in them the purgation fees, are probably ancienter than the 
statute of the 13 Car. 2., by which statute purgation was 
abolished. And the older they are, the nearer they approach to 
this standard of archbishop Whitgift. But considering the con- 
tinual and large decrease in the value of money, it is impossible 
to fix any certoin measure which will continue reasonable for any 
considerable time; but new standards ought to be fixed fit 
certain periods. Money in the latter end of queen EUzal^k’s 
reign was more than double, or treble the value of what it is at 
present. 



Hei'e follows a Table of Fees allowed to Ins taken by the Prac- 
titioners in Doctors’ Couimons, as settled bya j«ry, Nov. 19tli, 
1734?. Taken from Fioi/et^a Proctor^s Practice, p. 172. 

A*. (/• 

' Regibtcr’s To the register for the copy of answers (if one sheet) - - 0 4 6 

fees. Por every other sheet (stamp.s included) - - 0 2 0 

' For the copy ofa sentence, or interlocutory decree and stamp 0 7 8 

For the copy of any conimou record ^ - - - 0 4 4 

Attending with records at another court, the first day - 1 0 0 

For every other attendance - - - -0100 

[ 271 ] Poundage for money brought into court, per pound - 0 0 2 

For a bond in a cause of legacy and stamps - - 0 11* 10 

For two receipts registering - - - - 0 3 4 

Register’s attendances - - - - 0 3 0 

Apparitors. For the service of a process within llic hills of mortality -026 
Serving a compulsory, upon the first witness - - 0 2 6 

upon every other - - 0 1 0 

a decree for answers, upon a ])roctor - -01 0 

For every sentence or interlocutory - - - 0 2 0 

Reporting securities - - - - -02 6 

For every witness sworn in court - - - 0 0 6 

For citing a peer viore procenim - - - 0 5 0 

To register. For the copy of a will (fifteen lines and six words in x 

sheet) - - - - - - 0 0 10 

For the copy of an administration bond and stamps - 0 5 0 

To the clerk looking it up - - - - 0 1 0 

Proctorancl The whole Jces for a faculty to remove a corpse - 3 10 10 

register, ■ — for building a vault - - - 4 6 8 

For a sequestration under seal, and stamps - •• 1 1 8 

Relaxing the same - - - - -013 4^ 

To the officer (if in London 6(L) in tlie country - 0 ,5 0 

To the rc. Drawing an institution, mandate, certificate, and letters 
gister. testimonial - - - - - -4 80 

If caution is given, then extraordinary for it - - 0 6 8 

Fees for institution to any prebend of Canterbury - 4 8 0 

Every collation is - - - - 2 18 8 

Every lecturer and curate’s licence - - - 1 19 4 

Parish clerk’s licence - - - - -1158 

Sexton’s licence - - - - -1128 

[ 272 ] Whole fees for an administration (under 20/.) of a sailor in 
Proctoraud the king’s service - - - - -070 

register. Probate of a will, ditto - - - - -076 

For an^administration under 5/. in other cases - 0 7 0 

For an administration under 20/. in other cases - - 1 1 0 

Ditto under 40/. - - - - -118 0 

For an administration above 40/, - ^ - - 2 5 0 

A commissionTor an administration, instructions and return 110 0 

For a probate (under 20/.) the will short - - 1 4 10 

Ditto above 20/. - - v - - - 1 14 0 

A commission for a will, duty, Ac. - - - 1 B 0 



mm 




Exemplification of a will - - 

Exemplify!]:^ - * . 

Ingro8sing (according to length) 

Seal - . . - 

In a will without witness, where the liand*writing is to be 
proved by two witnesses, the affidavit and stamp is 

Oaths 

Whole fees of a guardianship (if you have a copy attested 
by the register) arc - - - . - 

If not, you deduct 7s. 6(1. ; remains 
Expence of having an original will attended with at assizes 
Searching and looking up the original 
Record-keeper’s fee - - - * - 

Affidavit and stamps - - . . 

Oath and record-keeper’s attendance 
Copy of the will to lie in the room of the original, and 
stamps (according to the length) 

Collating by notaries - - . . 

Receipts - - - . . 

Record-keeper’s fee attending at assizes, per day 
jVttending on delivering out the original 
Register’s fees on delivery * - 

For a proxy to appear for plaintiff or defendant 
Drawing a declaration instead of an inventory 
Oath and attendance - - • . 

.v marriage licence - - - . 

For a sequestration or renunciation of administration 
For the first term fee in causes - - 

For every other term fee - - • 

Every judicial attendance • - - 

Extra-judicial attendance - - . 

For every act sped in court, in term 
Out of court - - - - - 



M. 

d. 

0 10 


0 

1 

0 

0 

7 

2 

0 

7 

8 

0 

5 

4^ 

1 

1 

0 

0 

13 

4 

0 

3 

4 

0 

2 

0 

0 

7 

8 

0 

4* 

6 

0 

.5 

0 

0 

1 

8 

1 

1 

0 

0 

6 

8 

1 

0 

0 

0 

6 

4 

0 

7 

8 

0 

4 

4 

1 

4 

6 

0 

6 

8 

0 

5 

0 

0 

3 

4 

0 

3 

4 

0 

6 

8 

0 

1 

8 

0 

2 

4 


Tlie following Lists of Fees are taken from the ** Report of the Commis- 
sioners for examining into the Duties, Salaries, and Emoluments, of the 
Officers, Clerks, and Ministers, of the several Courts of Justice, in Eng- 
land, Wales, and Berwick-upori-lVeed, — as to the Court of Arches of 
the Ijord Archbishop of Canterbury^ the Prerogative Court the same 
Archbishop^ and the Court of Peculiars (f the same Archbishop. Dated 
1 6th day of May 1 823, Recorded in the Petty Bag Office ; and ordet- - 
ed, by the House of Commons, to be printed, 18th June 1823.’^ These 
lists include the actual Rates of Fees taken in the above Courts as well as, 
those Rates recommended by the Commissioners. 


1. — Official Principal f or Judge of the Arches Court of Canterbury. 
The emoluments of the Judge arise from the following fees:-— 

£ s. 

For every answer - - . - - - ; 01 

For every definitive sentence or interlocutory decree - - - O 10 

For every office-copy of the deposition of a witness - - - 0 1 


d. 

0 , 

O 

O 



(t 


iFc«» 


< These feefi are received for the judge by the register. 

The two first were received at the time of the presentment of the j^ry id 
1734 . ^ , 

The last fee, viz. the fee of for every office-copy oC^'^the depoStion of a 

witness, does not appear to have been received at the time of the pre- 
sentment ; but the following fees» not now received, connected with 
the examination of witnesses, were at that time taken far the judge : 

i. d. 

For the examination of the first witness upon a libel, articles or allegation - o I o 

For every other witness on the same plea - - - - -00b 

For the examination of witnesses upon every parcel of interrogatories • - 0 1 o 

All these fees appear to have been discontinued, and the fee of Is. on / 

each office-copy of the deposition of a witness, substituted for them. At 
' what time this alteration in the practice took place, we have been unable 
to ascertain. We are of ophiion, that the fees rnentioued in the pre- 
sentment, should be received in future ; and the fee on the office-copies 
of depositions, discontinued. The fees contained iii the presentment, 
are necessarily confined to examinations not taken by commission, as they 
arc portions of the fees received by the register, who has no fees on ex- 
aminations taken by commission. 


fThe following Fees (with the exception of the three last) are received for 
- . the judge by the sealer. The amount of the whole fee received lor the 
^ seal of Ciich instrument, and the amount paid over to the judge, are 
I here stated. The diflereiice of these two sums will be the amount 
* which the judge permits the sealer to retain, and will be stated in 
Scaler. 

Total. I Judge. 


Fpr' every probate, where the effects are under the value of .5/. 
Probate, where the effects are 5/. or al)0vc - - - 

Administration, where the effects arc under 51, - - - 

Administration, where the effects are 51, and under 0/. 
Administration, where the effects are Ql, and under 40/. - 

Administration, where the effects arc 40/. Or above 

The second and last of these fees arc the same as appear 
by the presentment of 1734 to have been taken on the same 
occasions at that time. The other fees are considerably 
less. The presentment mentions 3^. 4rf. as the fee receiv- 
able for every probate, and 1$, lorf. as the fee receivable for 
eveiy administration, withont !:ocicing aoy diminution on 
account of the small value of the efiects. 

Common citation 

Citation or decree, with intimation . . - . 

Decree for answers - - - - - _ 

Coirtpiilsory against witnesses . - - . _ 

Monition. . - -*• 

Inhibition and citation - - - 

The fee for the common citation is the same as 
mentioned in the presentment of 1734. 

The occasion of a citation or decree, with intimation, 
is not specifically mentioned in the presentment. We have 
sufficient evidence' that 2$, ad. was taken for a citation or 
decree, with intimation as early as the year 1772. This 
^ fe^ is mentioned in a list of the fees received for the seal, 
which we believe to have been prepared in or previous to 
that year. 


£ d, £ t. d. 

0 0 

O 4 0 2 G 

0 0 

f) 8 0 10 

0 4 O 2 C 

O 10 O 6 8 


O 1 3 
0 2 6 
0 13 
0 1 3 
O 1 .3 
0 2 6 


0 1 1 
0 2 2 
0 1 I 

0 1 1 
0 1 1 
0 2 2 







Total. Judge. 

s. <f. k. 1 . 4- 

ObservatTons somewhat similar arise upon the fee of 
St. 6d. ioT inhibition and citation. That also has been suffi* 
cieady shown to us ta have been the fee for a decree, con- 
taining both an inhibition and citation, upwards of fifty 
years ago; but the presentment docs not mention the I 

specific occasion. It mentions a fee for every inhibition, ! 

citation, and monition, which fee is to the judge, .*5^. id. 

At this day, and for a long time past, it has not been usual 
to include a monition in the same decree with an inhibition 
and citation. The monition which follows the other pro- 
ceedings is a separate decree, requiring a separate seal. For 
the monition, so separately sealed, the fee of Is. sd., the 
lowest fee taken for the sealing of any decree, is the fee 
now received, and which has been received on this and | 

every other monition for the last fifty years at least. The i 

only other mention in the presentment of monition, is of ! 

a monition subpoena ; in respect of which, at that time, 

2s. 2d, was received for the judge. ■ 

The presentment contains the fee of \s. 3d. on a decree j 

for answers. It does not mention a compulsory, but the fee 
of 1«. 3d, now taken for it, has been taken for the last fifty 
years at least. • 

Sequestration - - - - - - >078068 

Commission - - - - - - - 072068 

Remission - - - - - - - 013.011 

Excommunication • - - - - - 01 3 >011 

Absolution - - - - - - - 013 011 

Return to a requisition - - - - - - 026 | 022 

Relaxation - - - ‘ -013|0^11 

A sequestration is not mentioned in the presentment, ’ 

although undoubtedly there must have been such a proceed- j 

ing at that time ; wo believe it to have been omitted by | 

mistake. In tiui list prepared in or before the year 1772, I 

already mentioned, the sum of is. 8d. (the sum now taken) i 

is mentioned upon a sequestration, of which Qs. 8c/. is stated i 

to be paid over to the jud^e. I 

The sum of is. 2d, is the fee contained in the presentment 
for all commissions, with the exception afterwards stated. 

The fee of Is, 8f/. is. contained in the list above referred to, 


and Is, 2d, in a list prepared, we believe, about 1800; and I 

these fees are mentioned for commissions generally without 
distinction. In the presentment, 3^. lOrf. is the amount 
stated to be taken for commissions to swear executors or 
administrators. These commissions arc of very unfrequent 
occurrence in this court ; only one instance of a commis- 
sion to swear an executor or administrator has occurred ^ 

during the time of the present sealer, that is, during the last 
nine years ; for which, by mistake. Is. 2d. was taken, and 
of which 6s. 3d. was paid to the judge. It has also ap- 
peared before us, that, by the same mistake, the sum of 
6t,3d had been taken for the judge, in the few instances in 
which, during the last fifty years, these commissions had 
issued in this coiut. In one instance, previous to the time 
of the present sealer, the mistake was discovered, and the 
sum of 3s. return^. We are of opinion, that 3s. lOd. 

WOL. H. T . 







Total. 


in the whole should in future be taken, for the seal to a 
commission, to swear an executor or administrator. 

As to a remission and excommunication, the fee men- 
tioned in the presentment on these instruments is U, Id, 
on each, which is the sum now paid over to the judge; and 
the 2d. retained by the scaler is not mentioned. The ear- 
liest accounts which we have been able to procure, men- 
tioning the portion of the fees retained by the sealer, com- 
mence in 1800; and these accounts show, that the 2d. was, 
above twenty years ago, received upon a remission and 
upon an excommunication, for the sealer, beyond the Id. 
received for the judge ; and the lists of 1 772 and 1800 both 
specify.the same sum. VVe think, tJiiit 1;^. 5d. may properly 
be received in future. 

Absolution, return to a requisition, and relaxation, are 
occasions entirely omitted in the presentment; the two 
first must be of very rare occurrence; for no trace is to be 
found of an absolution in the accounts before referred to, 
and no trace of a return to a requisition is, as it appears to 
us, to be found there until the year 1816. The fees now 
claimed, on these two occasions, are the same as mention- 
ed in the lists of 1772 and 1800. The fee for ». relaxation 
is contained in the same lists ; and it appears by the 
accounts, that the occasion has occurred, and tliut the 
sum mentioned above w'as received, in conformity to the 
lists. 

The statute 55 Geo. 5. c, 127., directs that excommuni- 
cation, together with all the proceedings following there- 
upon, excepting in certain cases therein mentioned, should 
be discontinued: one of these proceedings was an absolu- 
tion The statute has directed a writ of deliverance to be 
issued for the discharge of a party committed to custody for 
contumacy or contempt: this writ passes under the seal of the 
judge. The lists before referred to, of 1 772 and 1 800, con- 
tain a fee of is. 3d. for absolution, and this sum is the lowest 
fee taken for the seal, except in the case of a probate under 
Si. The writ of deliverance has not occurred in this court. 
We are of opinion that Ijf. 3d, may be properly taken on 
sealing the same. 

'Significavit . . . - , . - 

a process - - ^ - 

iUi exemplification - - - - 

The fee mentioned above, i«r a significavit, is of the 
same amount as the fee mcntioiv'd in the presentment, it 
is an occasion of rare occurrence in this court; and in con- 
sequence, probably, of its unfrcqneiicy, a mistake was made 
in the amount of the fee received ; — one shilling and three- 
. pence was taken. In the Prerogative Court, where the 
proceeding occurs more fi'cquently, the fee for the seal of 
a significavit appears always to hxwe been 7*. 2d. ; and we 
are of opinion, that 7s. 2d, may properly be received for 
it in future in this court. 

The occasion which is described as sealing a process, is the 
sealing a transmptof the proceedings, in order that it may 
be ^nsmitted to a superior court upon an appeal. The 
fee is of the same animint as mentioned in tne present- 


£ s. d. 


i : 

i i 


i 


1 O 7 2 ! 
io 7 2j 
10 7 2. 


i 


j 


Judge. 


£ s. d. 

i 


0 6 8 
0 6 8 
0 6 8 



JFm, 




1 Total. 

1 Judge. 

£. s. d. 

1 1 
i 

£, s. d. 

0 15 

Oil 

0 2 0 

0 2 2 

0 15 

0 12 


ment, and appears^ so far as we have any evidence upon the 
subject, to have been uniformly received. 

I'he fee above stated, for an exempliiicBtion, is the fee 
mentioned in the presentment in respect of that occasion. 

No instance of it has occurred in the time of the present 
sealer, who has been in office since May 18H. 

Decree by letters of request - - - . - 

Decree with intimation, by letters of request - , - 

Suspension 

The two first of these occasions arc not mentioned in the 
presentment of 1754. They were probably omitted by 
inadvertence, owing to the intVeqiicncy of the* proceedings 
at that time. We have satisfactory evidence, from the 
list of 1772, before mentioned, that the two first of these 
sums were understood by the officers, at that time, to 
be the amount receivable in respect of the seal on these 
occasions. We apprehend the fees above stated to be the 
proper fees. 

A suspension is not mentioned in the presentment. There 
has been one instance of it in the time of the present sealer. 

An instance of it occurred in 1775, as appears by an ac- 
count of the judge’s fees recXiived in that year for the seal, 

Tliat account contained the sums paid over to the judge 
on the seal, but did not mention the part which the sealer 
was permitted to retain. The sum mentioned for the judge 
is Itf. Id. In all other cases, where la. Id. is received for 
the judge, the whole fee is U. 5d., and 2d. is the portion 
allowed to the sealer. Wc are of opinion, that U. 5d. may 
properly be received in future. 

For the admission of every advocate or proctor - - - 

For articles between proctors and their clerks, or others for them, 
presented to the judge, and allowed and ordered to be en- 
tered, and for their being endorsed by the judge 

These fees are mentioned in the presentment. 

For accepting letters of request - - - 

The occasion of tliis fee is not mentioned in the pre- 
sentment, hut we have satisfactory evidence, that the fee 
was received so long ago as the year 1794. j | 

Although the judge of this court holds a high rank, his emoluments 
are very trifling. In 1798 they were returned to the House of Commons^ 
as averaging annually 10/. 12s. Hd. It is not believed there has been any 
material increase. 

2. — Registrar of the Arches 


1 1 


1 0 


o 10 a 


* Has no salary. 

Fees taken. 

Fees recommended to be allowed. 

£. s. d. 

For signing every inhibition and citation 0 2 0 

£. 9. d. 

* 0 i s 
If taken out at a subse- 
quent time to the in- 
hibition and citation 0 18 
If at the samefltae, no 
feefbrthftmonitioii. * 
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Fees taken. i Fees recon) mended to be allowed. 

£, s. d. £. s, d. 

For signing every other monition -02o‘ - - -020 

7* decree for answers - - 0 20 - - - 020 

— compulsory - -020 - - -020 

— " remission - - -020 - - - 0 20 

— — relaxation - - -020 - - -020 

decree in virtue of letters of ' 

r(‘qiiest - - -020! - - -020 

significavit - • -068! - - -068 

‘ : Writ of deliverance -068 
■ cxcommunicalion - -O2 0- - > -020 


For every commission for the cxamimition • Excepting comniissfons 

of witnesses; or for taking answers, or I to swear executors or 

for any other purpose - - O 1.7 4 | administrators - 0 7 8 

j Commission to swear 

For entering answers to any pica filed; : executors - - 0 3 10 

for the first sheet of paper, containing i Commission to swear 

twelve folios of ninety words, (besides ! administrators -044 


Is. to the judge) - - . 

0 

5 

6 1 

- 

- 

- 0 

3 

6 

For every aiiccecding sheet 

Copy of answers ; for the first sheet, con- 

o 

2 

« 1 

" 

• 

- o 

2 

0 

taining twelve folios - - 

o 

3 

6 

- 

- 

- 0 

3 

6 

For every succeeding sheet 

For registering every extended act on 

0 

o 

6 

1 


- 

- 0 

2 

0 

a regular court-day - - - 

For registering every such act on a bye- 

0 

0 

4 1 

1 

■ 

• 

- 0 

0 

4 

day - - 

For registering every act before the judge 

0 

1 

0 

" 

“ 

• 0 

J 

0 

or his surrogate at chamlxTs 

0 

1 

'o 

• 

- 

- f) 

1 

0 


For attendance before jndge or his ’ 

surrogate, at chambers in Doctors’ 

Commons - - - -05 6 - - -05 6 

Attendance with a sur- 
I rogatc out of Doctors’ 

Commons, but within 

For every sentence or interlocutory <le- two miles thereof - 1 1 o 

cree, (besides 10.s. to the judge, and 1.?. Beyond two miles -220 

to the ap/)aritor) - - -15 4 - - -124 

For office copy of every sentence or ii lcr- ' 

locutory decree - - -^0 6 8 - * -068 

For office copy of riiiy other order ur j 

decree - - - - i 5 4 j - - -034 

Attendance with papers in any one cause j 

in any of the courts of law or cqul. ♦ ! 

or in the court delegates - -lOOj - - -loo 

Subsequent attendance therewith in the | • 

same cause, in the same term -0 10 0 - - -0100 

Atti-ndance therewith at the assizes, for 

each day’s attendance - -100 - - -100 

For each mile to the plate where the 
attendance is given (for travelling ex- 
penses) - - -015 - - -013 

Attendance on an extra court-day on 
the hearing of a cause, or upon any tie- 


iFceir.^ 
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Fees taken. 




Fees recommended to be allowed. 


£. s, 

bate by counsel of an allegation or • 
other matter - - -0 13 

Registering any original pica, or exhibits 
annexed to such pica, directed to be 
delivered out of tlie registry to annex 
to any coininission ; 

If of five folios of ninety words 

each, or under - - - 0.1 

If exceeding five folios, per folio -00 

Collating and notarially attesting the same, 

where the originals are delivered out - o g 


For every rccci^)t for such pleas or exhibits o 1 

For the admission of every advocate - J I 

■ -■ ■■ of every proctor - 1 1 

For registering the articles of agreement 
between any proctor and a clerk in- 
tended to be admitted a proct<>i‘, ami 
for attending the judge thereon - o 10 


( 1 . 

4 , For the first day 
Every other day 


*4 I 

8 . - - 

•1 

8 ; 

! Receipt for one or more 
, picas or exhibits, deli- 
vered out at the same 
8 ! lime to the same party 


G 


O 13 4 

0 6 8 


O 3 4 

0 0 8 

0 5 0 


0 1 8 

1 I O 
1 I O 


0 10 6 


In all causes appealed to this court, the re- 
gister of the court appealed from, trans- 
mits the whole proceedings, for which 
he is allowed •!(/, per folio of ninety 
words, Os. Sil. for signing, and 7s. 2(1. for 
the seal ; and the proctor for the appel- 
lant pays to the register of the Arches 
one-fourth, and the proctor for the 
respondent pays the register one-third 
of the sum allowed for the whole pro- 
cess, for the use of the same. 


When causes arc appealed from the Arches 
to the High Court of Delegates, the 
whole of the proceedings arc in like 
manner transmitted to that court, and 
the register of the Arches is allowed 
per folio of ninety wonls - - 0 

And for signing the same - - O 

(besides 7s. 2d. to the judge for the seal.) 


In causes appealed to this 
court, the proctor for 
the ap[)ellant (if he 
uses the process) to 
pay one-fourth, and 
; the proctor foi* the 

, respondent (if he uses 

the process) to pay 
one- third of the sum 
allowed for the whole 
process (viz. 13.y. 4d. if 
iiotexceeilinglbrtyfo- 
lios of one h iindred and 
twelve words each, and 
4d. per folio if exceed- 
ing that length , besides 
• - 7 a’. 2d. for the seal, and 

the cost of binding.) 

In causes appealed from 
this court, the register 
; to receive for transmir- 

tiiig the proceedings; 
Ifnotexceetling forty 
folios of one hun- 
! <lrcd and twelve 

I words each - 0 13 4 

If exceeding that 
I length, per folio of 

J one hundred and 

o 1 twelve words each- 0 0 4 

0 8 ■ (besides 7s. 2d, to the 

I jwdgc, lor the seal.) 






Fees taken. 


! Fees recoxnniendecl to be allowed. 


(For filing every libel, allegation, or othev 
plea - - - - 

For filing every exhibit annexed to such 
libel, allegation, or other plea - 
For filing any inhibition, decree, or other 
inetniment, returned into the court - 

For drawing and engrossing every bond 
given in causes of divorce, or of pro- 
moting the office of the judge, or any 
other bond taken under the dirertion 
of the court (excepting such for which 
some other fee is particularly mentioned) 


For registering every act of guardianship 
For attested copy thereof 
For poundage of money brought into 
court, on paying it out, in the pound - 
For drawing and engrossing every bond 
given on paying money out of court - 
For drawing and registering two receipts 
for the sajne - - 

For evei*y caveat , - - 

For every search . - - 

For registering each proctor’s annual cer- 
' tificatc .... 

For the examination (not by commission) 
of every witness on any pica - 


For the examination (not by commission) 
of every witness on interrogatories 


Copy of depositions (not taken by com- 
imsBion) is. for the judge in respect of 
each wuness whose deposition is copied 


£. s. d. I s. d. 

020 . - - - 0 20 

O 1 O 1 

j For filing every proxy, 

0 2 0 1 letter of attorney, affi- 

davit, appeal, letters of 
t ! request, and other in- 
strument on which the 
register has no other 
'fee - - -020 


o <; 8 ! - - -068 

I Drawing and engrossing 

administration bond - 0 3 4 

0201 - - -0 20 

0 6 8| - - -034 


O O 2 I 


0 0 2 


O 13 4 ! 

034 ! 
O 1 O I 
010 

O J 0 I 


- O 13 4 

-034 

-010 

-010 

-010 


O I 3 


Each witness examined 
in chief (not by com- 
mission) 

'lotal to be s. d, 
taken -50 
Examiners- 2 6 

o 2 5 

out of the rcinainiiig 
24r. 6f/. the register to 
pay to the judge U. 
for the first witness, 
and 6rf. for any other 
witness. 

Each witness examined 
on interrogatories (not 
by commission) 

Total to be s. d. 

taken - 2 6 

Examiners - 1 3 

O 1 5 

out of the remaining 
Is, 3d. the register to 
pay to the judge li. 
for each set of interro- 
gatories. 


For the register, without 

any fee to the judge- o 1 o 



JFjeeis;' 




Fees taken. 


FIes recommended to be allowed. 


7 ■' £. s. 

Copy of depositions taken l>y cominis- 
sioti, each witness whose deposition is 
copied, for the first sheet of twelve folios 
of ninety words (including U. for the 
judge) - - - - O *3 

And for every succeeding sheet - 0 2 
On taxing bills of costs, a fee from each 
proctor, who attends the taxation, vary- 
ing according to the length of the bill — 


On the grant of a probate 
Signing the same 


O 2 
0 2 


d. 


£. s. 


(witliout any fee to the 
6 I judge) • - 0 5 

6 : - - - 0 2 


4 

6 


I Taxing every bill of 
costs, where one party 
only attends 
Where both parties at- 
tend, from each side - 
If a bill of costs exceed 
five folios, of ninety 
words each (each fi- 
gure reckoned as a 
word,) for every folio 
after the first five (in' 
1 addition to the fees 
I above-mentioned) 

I Where both parties at- 
tend, u moiety of this 
fee to be paid by each 
' side. 


0 

o 


o 


0 

0 


3 

3 


O 


2 

2 


For registering every will, per folio of 

ninety words - - - o o 8 

For office copy of a will, or part of a will, 

per folio of ninety words - -008 

If under three folios, of ninety words each 0 3 4 

Office copy of any record, for which no 
other fee is lacntionecl, per folio of 
ninety words - - -008 

On the grant of an administration -048 
Signing same - - -068 

For copy of every affidavit as to property, 

made previous to a probate or ad minis- • 

tration, and filing the same, the original 
being transmitted to the Stamp Office 0 3 6 

For copy of every will proved, made for 
the Stamp Office, per folio - - o o 6 

(paid by the Stamp Office) 

For an abstract of every administration 
granted, made for the Stamp Office -034 
(paiii by the Stamp Office.) 


. . - 0 o 

Copy of a will, or part 
of a will, per folio of 
ninety words -00 

If under six folios, of 

ninety words each -03 


- o o 
-03 
-06 


- 0 3 

- o o 


-03 


d 


(h 

o 


4 

4 


6 


4 

6 


8 


8 

4 


8 

8 

8 


6 

6 

4 


In addition to the fees before mentioned, the clerk of the register has 
received for his own use, a small gratuity of no fixed amount, whe% 
instruments or copies have been prepared with expedition. 

Wc recommend that no gratuities he received by tlie clerk in future. 
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Feeb taken. 


! Fees recommended to be allowed. 


I 


£, s. d. 

On the admission of an advocate or 
proctor - - - -220 

t)n the death of every advocate or proctor, 

his gown - - - or 1 o 0 


% 


£, g, d, 

2 2 0 

On tlie death of every 
advocate, his robes, or 2 0 0 
On the death of eveiy 
proctor his gown 

(.and hood, or - 1 O O 


6. — Judge of the lirerogative Court of Canterbury y 

Is appointed by the Archbishop of Canterbury by letters patent, and 

holds his office for life. 


Has no salary. His emoluments are derived from fees only, which are 
received for him either by the Registers of the court or by the Sealer. 


For every interlocutory decree, where the effects arc of the value of 2o/. or 
upwards 

For every sentence, where the effects are of the value of 20/. or upwards 
For eveiy interlocutory decree, or sentence, where the effects are under the 
‘‘ value of 20/. - 

For the first witness examined in chief (not by commission,) . - - 

For every other witness so examined - - - - . 

'For the first witness examined (not by commission) on every set of inter- 
rogatories • 

For every personal answer 

These fees are received by the registers for the judge. They arc men- 
tioned to be received for the judge in the presentment of ITM, excepting 
that the presentment contains the fee of 1/. for every interlocutory 
decree or sentence, without noticing any diminution on account of the 
effects being under the value of 20/. 

Commission or requisition to swear executors or administrators. 

When the effects are under 5/.------ 

' ' When the effects are 5/. and under 6/. 

When the effects are 6/. and under 20/ 

When they are 20/. or above , - - - 

These fees, and those subsequently mentioned, are rcceiveil for the 
judge by the sealer. In the presentment of 1734, 3^. 4d. is mentioned 
as paid to the judge, and 6</. to the sealer, (making together 3jf. lOd.) 
for every commission to swear exc,. utors or administrators. The fees 
do not appear t>i have been less where the effects were of small value. 
The fees above mentioned are the whole now received upon these 
occasions for the seal. Where the effects therefore are 20/. or above, 

' the fee is the same as was pa^d by the parties in 1 734. Where the 
effects are of less value, the parties pay less than they did at that time. 

llic {presentment contains the same fee for a requisition as for a 
commission, but the requisition is there denominated a commission out of 
the province. 

j^pedal commission or requisition - - - - 

' ^ All commissions and requisitions are deemed special, except such as 
are to swear executors or administrators, before probate or administration 
granted. For the same description of commissions and requisitions as 


£. s, d. 

10 0 
1 o o 

0 10 0 
0 1 o 
0 0 6 

0 1 o 
O 1 o 


0 I o 
O 1 6 

o 1 n 

0 J 10 


0 7 2 
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jt*. 

are now denominated special, it appears from the presentment of 1734, 
that 6«. 8d. was paid to the judge, and 6d. retained by the scaler. The 
fee paid by the suitor is at this day the same, namely, 7r. 2d. ; but the 
whole is received by the judge, and nothing by the sp^er. 

Probate, where an executor is sworn by commission, and the effects are 

under 51. - - - - - - - -0 

Probate, where an executor is sworn by commission, and the efiects are 5/. 

and under 6/. - - •> - - - - - 0> 

Upon the first of these occasions, the fee is the same as contained in 
the presentment. 

upon the second of these occasions, 2&. more is now taken than was 
taken at the date of that instrument. The sum tlien taken for the 
judge was 1^. zd.y and the sum taken for the use of the scaler Id., making 
in the whole l.y. 4d. only. The present usage seems to have arisen 
from a notion, that the fees payable when the effects were of this ' 
amount, were the half of what was payable when the amount was 
greater, this being the proportion the sums now taken bear to each 
other. This conjecture is confirmed by a circumstance arising on the 
occasion mentioned below, where 2d. le^s is taken than is stated in the 
presentment, upon the same amount of effects, which diminution brings 
the sum taken exactly to half of what is received, where the effects are 
of larger value. Wc believe the occasion to which these observations 
apply to be of extremely rare occurrence, if in truth it ever occurs 
at all. « 

Probate, where an executor is sworn by commission, and the effects are 6/. or 
above - - - • - - - - -0 

Administration, where the administrator is sworn by commission, and the . 

effects are under 51. 0 

Administration, where the administrator is sworn by commission, and the 
effects are 51. and under 6/. 0 

Upon the tw^) first of these occasions, the fees arc the same as men- 
tioned in the presentment. 

Upon the last occasion, 2d. less is taken than was taken at the time 
of the presentment, it appearing from that instrument, that the sum 
then taken was U. 3d. for the judge, and 5d. for the scaler, making in 
the whole U. 8d. The diminution of 2d. on this occasion reduces the 
fee to half of what is taken where the effects arc o7. and less than 40/. 
according to the preceding observation. 

Administration, where the administrator is sworn by commission, and the effects 
are 6/. and under 40/. - - - - - - -o 

Administration, where the administrator is sworn by commission, and the effects 
are 40/. or above - - - - - - - -0 

Probate, where the executors are sworn without commission, and the effects 
arc under 5t. -----...0 

Probate, where the executors arc sworn without commission, and the effects 
are 5/, and under 6/. - - - - - - -o 

Probate, where the executors arc sworn without commission, and the effects 
are 6/. or above * - - • - - - -0 

Administration, where administrator is sworn without commission, and the 
effects are under 5l. ........0 

Administration, where the administrator is sworn without commission, and the 
effects are 5/. and under 6/. - - • - - *0 

Administration, where the administrator is sworn without commission, and the 
effects are 6/. and under 40/. - * - - - - 0 

Administration, where the administrator is sworn without commission, and the 
effects are 40/. or above - - - - - - -0 

In all these cases, the same fees arc paid by the suitor as ace men* 
tioned in the presentment of 1 754, to have been then payable. The only 


s. <L 

1 o 
1 6 


3 0, 

1 e 


5 0 
7 € 
J 0 

i 8 
3 4 
1 0 
1 8 
3 4 
7 
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£. s. 

difference is, tliat at that time part was paid over to tlie judge, and part 
retained by the sealer, and now the whole is received for the judge, and 
nothing retained by the sealer. 

Commission to swear executory or administrators, probate, or administration, 
the effects being King’s navy pay or prize money, and being 20/. and 
under 40/. - - " -00 

Commission to swear executors or administrators, probate, or administration, 
the effects being King’s navy payor prize money, and being 40/. and under 60/. 

Commission to swear executors or administrators, probate, or administration, 
the effects being King’s navy pay oi* prize motley, and being 6o/. anil 
under lOO/. - “ ■* -ol 

The occasions last described are provided for by the statute .55 Geo.S. 
c. 60. intituled, “ An act to repeat several acts relating to the exe- 
cution of letters of attorney and wills of petty officers, seamen, and 
marines, in His Miijesty’s navy, and to make new provisions respecting 
the same.” The act does not state the amount of the fees to be paid 
to the particular officers of the ecclesiastical court where the w'ill may 
be proved, or the administration granted ; but it specifies and limits the 
sum total which shall be charged to the party for the probate or 
administration. The amount, therefore, of the lees paid to the officers 
of the court, on the respective steps of the proceeding is more a 
question between the officer and the proctor, than between the officer 
and the party. 

At the time of the presentment of 1754, the *vidow and children of 
a seaman, dying in the King’s service, proving his will, or taking 
administration to him, were exempted from paying any fees to the 
judge on the probate or administration ; but tiiis exemption was con- 
fined to cases in w hich the effects were sworn under 20/. Upon all 
other occasions, it appears to us, that tlie same fees w'cri; receivable as 
were taken iijion probates or administrations grantetl of the effects of 
ever}' other class of persons. The present payments arc a great 
diminution of the charge in 175K Nothing is received where the 
effects are under 20/. Where the etfects arc 100/. or above, wc con- 


ceive the usual foes to be payable. 

Citation - - - - - - - - -oi 

Transmission of proceedings ill the court of delegates on appeal - -07 

Decree - - - - - - - - -oo 

Significavit - - - - - - - - -0 7 

Monition - - - - - - - - -oo 


The four first of these fees arc incntioiicd in the presentment. 

It appears from that docum nt, that the fee received at that time 
for a monition, except where it was a monition subpujna excoinnnini- 
cationis, was 4d. and not «d. In the case last mentioned 8d. was then re- 
ceived. The sum of hJ. was received for every monition, by the pre- 
decessor of the present sealer (which predecessor In id the office fnim 
1768,) and has been received du.mg the whole time of the present 
sealer, who was appointed in 1796. 

The fee has not been jmid o\er to the judge, bm has, as far as we can 
trace, been permitted by liiin to be reiained by the sealer, and during 
" the whole time of the present sealer it has been allo^-'ed by him to his 
clerk. We arc of opinion, that no more than 4d. should in fiiturc be 
taken for a monition. The monition subptena cxcommunicationis is 
not now in use. 

Cbmpulsor^ - - - - - . -oo 

Inis fee is mentioned in the presentment. 

BxeiAplificatlon - - - - - - - -07 

At and before the period of 1754, we apprehend that, upon this 
' • oecasion, the sum of Gs, 8d. was received for the judge, and Ir. ed. for 


d. 


6 


8 

2 

4 

2 

8 


4 



£. s. d. 
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the sealer, making in all 7.f. 10/7. At that time, an objection was made 
by the jury to the U. *2d, the amount paid to the sealer, and it was 
stated, that 6d. only was payable to him. The sums of 6s, sd, and 6d. 
make together 7s. 2d., the whole amount now received, or which has 
been received since the year 1768, and prolmbly since the time of the 
presentment in 1 734. 

Writ of deliverance - - - - - - - » a a. 

The writ of deliverance originated in the provisions of the statute 
S3 Geo.o. c. li?7. intitiile<l “ An act for the better regulation of eccle- 
siastical courts in England, and for the gnorA easy recovery of church 
rates and tithes.” This act directs, tlim exconnnunications, together 
with ail the proceedings following thereupon, shall in all cases (except 
those in the act specified) be discontinued. Where the excommunication 
is abolished, and the course of punishment prescribed by the act is 
followed, the mode by which the party is discharged is by this writ 
of deliverance. It passes under the seal, and 4d. is the smallest sum 
taken upon any occasion for the seal. \Vc apprehend, that the 
alteration made by the act has diminished the emolument of the seal 
upon such occasions. 

7 . — Registers of the Prerogative Court. 


Fli:.s taken. * Ei* ks rccoinmenclpd to be allowed. 

By the Entering Clerk, for the use of ‘ 

the llcgistcrs and Deputies : s. d, j s. dm 

Administration, and administration with 
will annexed, when the party is sworn 
without commission ; 

- 5/. - - o 1 o - - - O 1 O 

G/. - - 0 1 0 - - - 0 10 

20/. --0210 - - - 02 .10; 

lot. - - O 2 lO - - - 0 2 10; 

if 40/. or above - o g s - - - 0 6 8* 

Administration, and ndiiiinistratioii with 
will annexed, when the party is sworn 
by commission, the same fees, besi'les 

the fee for the commission - - — as taken. — 

Probate, when tlic party is sworn witli- 

out commission, - under 5/. - - o *1 O - - - 0 10 

6/. --0I0- - - Old 

if Gl. or above ()2G - - - 026 

Probate, when the party is sworn by 
commission, the same fc('s, besides the 
fee for the commission - - — as taken. 

C/Ommission for administration, under Sf. 


61. or 20/. - - - - 

0 

I 

0 

- 

. 

- 

0. 

1 0 

if 20/. or above 

Commission for probate, under Si. Gl. or 

0 

2 

o ; 

- 

- 


o 

p 

20/. ----- 

0 

1 

0 ! 

- 

- 

- 

0 

1 0 

if 20/. or above 

Requisition for probate or administration. 

0 

o 

0 

‘ 

" 

- 

0 

2 .,-, aw 

under 5/. 6/- or 20/, - - - 

0 

I 

0 

- 

- 

- 

0 

1. M 

■ ■■■■■ ■■■"■ if 20/, oi* above 

0 

2 

0 ! 


. 

- 

,0 

2 0 

AU duplicates or triplicates 

0 

1 

0 i 

- 

- 

- 

0 

1 O 


If the deceased’s / 
goods arc under ) 



Wb 


JfUS. 


Feus taken. 


£. s. d . ! 

Administrations and Probates : 

King’s navy pay or prize money, 

: under 20 /. no charge - ... 

under 40/. - - - o o 6 

under 60/. - - -010 

under loo/. - - ^018^ 

Re^stering wills, if three folios (of' 

ninety words each) or under - -023 

— if above three folios, per folio o o 8 

{Signing exemplification - ' - o 10 4 

Exemplifying the form of probate or ad- 
' ministration - - - o 1 o 

Engrossing exemplification, per folio, in- 
cluding parchment - - o o 8 

Engrossing a will in case of a duplicate 
probate, litigated probate, or second 
grant, per folio of ninety words, in- 
, eluding parchment - - .008 


Fees recommended to be allowed. 


£. s, d. 


no charge. 

- - - 0 0 6 
o 1 o 
0 18 

o 
o 

o 10 4 
0 10 
0 0 8 


0 0 8 


Filing affidavits transmitted to the Le- 
gacy Department of the Stamp Office : 

King’s Navy Pay or Prize Money : 
Probates or administrations, under 20 /. 
r-*.'*** ""- *^ 20 /. or above 
Other grants under 100/. 

■ - 100 /. or above 

Copies of wills for the Stamp Office, per 
&lio (paid by the Stamp Office) 
Abstracts of administration acts for the 
Stamp Office, each, (paid by the Stamp 
Office) - - • - 

Filing acts, if extended, on a regular court- 
day - - - - 

— on any other court-day, or before 

a surrogate - - 

Filing act of renunciation 
y guardianship 

- retractation 

Filing grant - - - 

Drawing and engrossing articles entered 

into by administrators, to pay creditors 
pro ratd " . * 

Drawing and engrosv^ing the bond for the 
performance of the articles - 
Signing monition . . - 

Filing act to lead the same 


o 1 
o 2 
o 3 

o o 


O 3 

o o 

O 1 
O 2 
6 2 
O 2 
O 1 


O 6 

0 3 
0 2 
O 1 


0 

O 

6 

6 


4 

4 

O 

O 

O 

O 

O 


8 

4 

O 

0 


ning compulsory - - -020 

iSng act to lead the same, on a regular 
court-day - - - - o o 4 

- on any other court-day, or be- 

lbr« a surrogate - -010 


no charge. 


* 


On a regular court-day 
On any other court-day 
or before a surrogate 


0 10 
0 2 0 
0 3 6 

0 0 6 


0 3 4 

0 0 4 

O I 0 
0 2 0 
0 2 0 
0 2 0 
O 1 0 


0 6 8 

0 3 4 

0 2 0 

0 0 4 

0 1 O 

0 2 0 

O 0 4 

O i O 


o tc 







Fees taken. 

Signing decree for answers 
Filing act, same as compulsory - 


Signing decrees, for which no other fee 
is specified ... 


i Fess Mcoim&ended to be allowed. 


Filing act to lead the same - «• o i 

Signing signilicavit - - -068 

% 

Filing act, same as compulsory - 
Writ of deliverance - - - o 6 8 | 

I 

Act, as above - - - . 

; 

Special commission - - - o 6 8 | 

Act, as above - - - . ■ 

I 

Special requisition - . - o 

Act, as above - - . - 


£. s. d. 

0 2 0 , 

Filing act to lead the 
same, on a regular 
court-day 

• on any other court- 

f. or before a sur- 

f rogate 

! Signing decrees, for 
! which no other fee is 
speciHed - if with- 
0 3 0 *; out intimation 

I if 

I intimation 
I Filing act to lead decree 
in either case, on a 


9. d. 
0 2 0 

0 0 4 


O I O 


0 2 0 
0 3 0 


o regular court-clay 


I on any other court- 
day, or before a sur- 


-004 


rogate 


; Filing act on a regular 
court-day 

on any other court- 

day, or before a sur- 
rogate 


o 1 0 
0 6 8 


-004 


O 1 O 
0 6 8 


* hiling act, if on a regular 

court-dav - -004 

on any other court- 

day, or before a sur- xs. 

rogate 


Filing act, if on a regular 
court-day 

on any other court- 

day, or before a sur- 
rogate 


8 I 
I 


O 1 0 

0 6 8 

0 0 4 


O I 0 
0 7 8 


Filing act, if on a regular 
. court-day - - 0 0 4 

j on any other court- C 

i day, or before a sur- 
} rogate 


Entering answers (besides 1 Jd. per folio 
to the clerk, for w fiting) ; 

First sheet of twenty-four folios, of 
ninety words each - - - O j 6 

Every sheet of twenty-four folios, after 
the first - . , - 0 I 0 


Entering answers : 

First sheet of twenty- 
four folios, of ninety 
words each - 
Every sheet of twen^- 
four folios, after the 
first 


1 o. 




-036 


-020 





iFew. 


Febs taken. 


Copy of answers (besides l J//. per folio 
to the clerk, for writing) : 

First sheet of twelve folios 

*4 

Evei^ sheet of twelve folios, after the first 
Depositions taken without com- s, 4; 
mission, each witness in chief 

Total - 5 o 
Examiners - - - 2 6 


« out of the remaining 2s. 64. the re- 
gisters pay to the judge Is. for the 
first witness, and 64. for every other 
witness. 

Each witness examined without s, 4. 
commission or interrogatories 

Total - 2 6 
Examiners - - - i .7 


s. 4. 

0 5 6 

O 1 O 

0 2 6 


out of the remaining l^. 3d. the re- 
gisters pay to the judge 1^. for the 
first witness on every set. 

Copy of depositions taken without com- 
mission, each witness whose deposition 
is copied - - - - 

Copy of depositions taken by commission 
(besides 1J4. per folio to the clerk for 
writing) : 


Fees recommended to be allowed. 

£. M. d. 

^ Copy of answers: 

First sheet of twelve 
folios - - 0 5 6 

|Every sheet of twelve 

folios, after the first 0 2 0 


0 2.6 


o 1 


- o 1 o 


- 0 \ 3 


Each sheet of twelve folios, of ninety 
words each ... 

Each witness, whose deposition 
copied 

Ctmy of exhibit or script : 

If of six folios, (of ninety words each) 
or under . . . - 

If exceeding six folios, per folio 
Fac-simile copies, per folio, more 
Collating tbe same, whtn the crl- 

ginals are delivered out - - 6 6 8 


- o 1 0 


- o 1 o 


o .7 6 
0 0 8 
b o 1 


Copy of depositions taken 
by commission: 

I Each sheet of twelve 
folios, of ninety words 
each 

Each witness, whose de- 
position is copied 


Receipt - - - - o i 8 

Copy of every act entered on admi- 
' nistration or probate passed the seal, 

. in custody of the registers 

of administration bond in custody 
*of the registers . - - 

Cof^ of every will or cfaiise in custody 
a the registers, not exceeding six folios 
of uinety words ... 


0 1 o 


-020 


-036 

-008 

-001 


Receipt for one or more 
exhibits or scripts de- 
livered out at the 
same time to the same 
party 


0 2 6 
0 3 4 

0 3 4 


0 5 0 


-018 

- 0 2 6 
-034 

-034 



F£8s taken. 


Fees recomm^ded to be allowed. 


. X. d. 

Copy of every will or clause, in custody 
of the registers, if exceeding six folios 
of ninety words, per folio - - o o 8 

Copy of interlocutory or sentence act >068 
Copy of any other act of court >056 

Attendance before a surrogate in Doctors* 

Commons to swear an executor or f 
administrator, or upon counsel with ' 

exhibits - - > -026 

Attendance before a surrogate in Doctors* 

Commons, on any other occasion >036 
Act ► - - - -010 

Attendance before a surrogate out of 
Doctors’ Commons, usually - - l I o 

Attendance with papers in any of the 
courts of law or equity, or in the 
court of delegates - - -loo 

Subsequent attendance therewith, in the 
same term - - - - o lo o 


s, d. 


o o r 
0 6 8 
0 5 0. 


Within two miles of 
Doctors* Commons - 
Beyond two miles 


For messenger attending in the country, 
as at the assizes, with wills or other 
original documents in the custody of 
the registers, and for subpoena, if 
served, same as record keeper 


Attendance on extra court days, on hear* 
ing of causes, allegations or petitions, 
first day - - - - o 13 

Everv extra day after the first - o 6 
Receipt mr p^ers decreed to be de- 
livered out of court - - -01 


On taxing bills of costs, if short • 
Or according to length 


same as record keeper. 
(Stated in note under 
that officer.^ 


4 - - - -0 13 4 

8 - - - -068 

8 -- - -018 

Taxing every bill of costs, 
where one party only 
4 attends - - o j 4 

Where both parties at- 
tend, from each side -034 
If a bill of costs exceeds 
five folios of ninety 
words each (each 
figure reckoned as a 
word,) for evey folio 
after the first nve (in 
addition to the fees 
above mentioned) - o o 6. 
Where both parties at- 
tend a moiety of this 
fee to be paid by each 
side. 


VoL. IT. 


U 
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Fees taken. 


Interlocutory fee - 

s. d. 

Judge - 1 o o 
Apparitor O 1 0 


£ s. 

£ s. d. 

\ 7 8 


1 ] O 


Sentence fee - 

Judge - 1 

Apparitor 0 


0 

1 


o 

o 


1 8 

1 1 O 


O 


o 


Where the effects arc under the value of 
SO/, lialf fees only are taken on inter- 
locutory or sentence - - 

Transmitting copies of proceedings to 
the court of delegates, including ex- 
pense of paper and binding, and a fee 
of Is, 2(1, for the judge’s seal, per folio 
of one hundred and twelve words - (» 


(i 


7 


O 


Fees recommended to be allowed. 


d. 


£ s. d. 


4 

- - - « () (» c'i 


8 - - - - 07 ?: 


. as taken. 

exclusive of the fee of 
7s, 2d. for the judge’s 
seal, per folio of oiu‘ 
hundred ami Iwijlve 
4 word.^ - - O o ^ 


By the Record Keepiui for the use of the Re- 
gisters and Deputies, 

Every search for will or adininistratiou, if X -v. d. 
no copy or extract bespoke, (if bespoke, 
no charge for search - - - o I o 

Inspecting registered copy of more wills i 

or documents than two, (for other 
purpose than seeing^ if it be what is 
sought for) every third document (paid 
to the clerk) - - - - o I o 

Search for original inventory, bond, ex- 
hibit or other <lociuncnt - - o i o 

Copy or extract of will or administration 
bond (if under six folios of ninety 

words each) - - - - (i ,7 4 

If six folios or more, i)er U»lio of 

ninety words - - o o 8 

Copies of answers, depositions, iiitcrro- 
gaturies, acts of eourl (not inchid.iniL 
probate or administration acts), inven- 
tories, affidavits or cxtr.jcts from any 
of these, when causes are over, if u der 

six folios ' - - - o .7 'I 

If six folios or more, per folio - o <) ^ 

Copy of every probate act, or a<liniiu- 

stration act - - - - o 2 fi 

Collating a probate, or copy, left in the 

absence of the original - - o (i 8 


ini hiding the fee of J s, Hd. 
on a icceipt for the 
same, if given 


0 


o 


<> 

o 


o 

0 

0 

o 


I it 


i u 


I 


.7 i 




5 4 

0 8 

2 ([ 


rt H 


Attendance with a will or administration 
act book, or any original document in 
<Bny court out of Doctors’ Commons, 

■ not in the country - - - i o o 


1 0 (> 




JFe«0» S7®i 


Fees taken. 


£ 

Second attendance in the same term - o lo 
On delivering a will or other original 
document out on bond - - l o 

Attendance with a will, or administration 
act book, or any original document in 
the country, as at the assizes - - I o 

Kntry of caveat (excepting by a proctor j 
for his own interest, for which no fee 
is taken) - - - - o l 


Fees recommended to be allowed. 


£ d. 

- 0 10 . 0 

-10 0 


-10 0 


0 1 o 


9.— Record- Keeper of the Prerogative Court 

Has a salary paid him by the deputy registers, and has also emoluments 
from fees, and others from gratuities. 


Attendapee before a surrogate with a will, 
to obtain the oath of an executor - o 
Copy or extract of will, probate or admi- 
nistration act, bond or other d^ument, 
in the custod}'^ of the Record-Keeper - 
If will of two hundred years old and up- 
wards, in difficult hand writing, more 
r>s. - - or - - - 

Fac-similc of a will when rcijuired (besides 
the U, iffiove mentioned; 2s. Od. - or o 
Showing an original will, bond, or other 
document, after it has been registered - 
Search for every will or administration 
act, or other document on a holiday - o 
Delivering a will out of the office on a 

holiday - - ’ r i 

Delivering a will or document on a holiday, 
from each party applying, or delivering 
to the same party, more than one will or 
document, each will or document - o 
Search and finding of an original will, and 
collating an exemplification therewith - 
Drawing affidavit, when wills or other 
documents are required to be produced 
in the country, as at the assizes or be- 
fore commissioners for examining wit- 
nesses, exclusive of stamp - - u 

Aitcudanee with the san.e on taking the 
oath before a surrogate, exclusive of 
U. to the surrogate - . ’ ^ 

Drawing and engrossing Ixind, on deliver- 
ing will out of the registry, including 
stamp-duty - - - - 1 


Attendances thereon 


o I o 


2 G 


G 8 


8 4 


- O 5 O 
1 ) 2 


Will of two hundred years 
old or upwards, more - 
Fne-simile of a will, if of 
five folios or under (be- 
sides the Is. above men- 
tioned) 

If above five folios 


Exclusive of stamivduty 
Attendance (incluaing at- 
testation of bond) 


0 2 6 

0 1 o 

0 3 0 

o 1 o 
0 2 6 
O 1 o 

0 2 6 

0 6 8 

O ■ 5 8 

O 8 ,4 
O J < 




jfeeiffo 




Fees taken. 


l^or messenger attending in the country, 

^ ? ns^ at the assizes, with wills or other 
I. original documents : 

E Vcit every thirty-two miles - - i o o 

^Eveiy day’s attendance there, excepting 
I the day on which he is appointed to 

attend ^ -tioo 

96ubpoena, if served on the Record-Keeper, i 
k ^ for wills or documents to be attended 
Y' * with in the country, at the option of 
jv. the solicitor - - * - o 10 6 

^If to be attended with in town - - o 1 o 

p Making copies with unusual expedition, 
from U. to 1/. Is. 


Fees recommended to be allowed. 


jS s, d. 

-10 0 

- 1 0 Q 


-016 


0 6 


O 1 6 


10. — Clerks of the Seats in the Prerogative Office* 

There are at the present time four separate seats in the prerogative 

' office^ exclusive of that which is appropriated to the deputy registers. 

♦ 

Commission for probate or administration, 

^ , effects under 5/. - 

^>Commiuion for administration, edects 
6/., and under 6/. - 

; Commission for administration, effects 
f' 6/., and under 20/., (besides 2d. taken 
' at all the seats but the Registers’ for 
paper and printing .... 

If 20/., or above 

Commission for probate, effects 5/., and 
under 6/. - 

6/., imd under 20/., (besides id. for 
paper and printing) 

20/., or above - ' - . 

^plicate or triplicate commission 
' nequisition for probate or administration 
under 5/., or 6/., same fee as on com- 
mission. 

6/., and under 20/., (more than on 
commission) ... 

If 20/. or above, (more than on 
commission) - 

jProbate, effects under Si. - - 

5/., and under. 6/. 
or above « - - 

: Duplicate probate 
Administration, 'effects under Si. 

/ Si* and under 6/. - 
' €l. and under 20/. ... 

' 20/. and under 4o}.^ if administrator 

sworn in London 

sol. and under 404, if administrator 
sworn .by commission 


0 0 6 




0 5 0 


0 4 0 


-016 

-026 

Without any charge for 
paper or printing - o i 2 
-024 

-016 

Without any charge for 
paper or printing . o on 
- o 1 10 
-016 

Same fee as on commission. 

0 0 6 


0 

0 

0 

o 

o 

o 

o 

0 


-060 


0 5 0 


Sfet0.. 




F!ses taken. 

Administration^ effects 40^., or above, if 
sworn in London, including U. for the 
J)ond - - - - o 

If sworn commission - - o 

Duplicate administration - - o 

On entering into a new administration 
bond (too little duty having been paid), 
and for noting that additional security 
has been given, including u. for the 
new bond - - - - o 

Probate or administration under 20/., 
IGng’s navy pay or prize money • O 
Limited or special administrations, not by 
commission, 20/., or above, for each 
thr^ folios of ninety words ; for pre- 
paring special bond, and entering, en- 
grossing, and collating the administra- 
tion (above the usual fee on admini- 
stration) - - - - o 

If by commission or requisition, for every 
three folios, including the commission 
or requisition, more - - o 

Limited or special administrations under 
20/., not by commission, for every three 
folios - - - - o 

If by commission or requisition, for every 
three folios - - • o 

Limited or special probate, not by com- 
mission, for every three folios, above 
the usual fee on probates - - o 

If by commission or requisition, for every 
three folios, including the commission 
or requisition, more - - o 

For every blank left; in a commission or re- 
quisition for probate or administration o 
Clause for inventory or other matter in- 
serted in a commission or requisition o 
Probate or administration to quakers, be- 
sides the usual fees, where the e^ts 
are above 6/. - - - o 

Search in order to the passing of a pro- 
bate or administration, where the de- 
ceased has been dead seven years - o 
Por every seven years, or lesser number, 
after the first seven, more - - o 


Fees recommended to be allowed. 

s, d. s. d** 

. a" 

48 - . -0 48 

3 8 - - - O 3 

16 - - - O i 8? 

3 0 - • -030 

10 - - - 0 1 o; 

./ 

10 o . . - O 10 o 

3 4 -.- 0 5 4.’ 

3 4 - . - 0 5 4' 

4 5 - - - 0 4 5 

68 - - -068 

3 4 - . - 0 3 4^ 

lO - . -010 

I O - - - O 1 0. 

26 - - -026/ 

10 - - - O I 6 

10 - - o ‘1 0 : 


VT Q 






Emoluments of the Assistant Clerks ai the Seats. 

I 

We believe the fatuities received at the Registers’ seats and at all the 
'other seats, upon ^1 the business which they transact in common, to be 
the satue ; if there are any dilSerences, we consider them as too slight to 
^tnerit particular notice. 

£ s. d. 

, Sheydng an original will on a holidajr ^ - - - -036 

.Attesting the execution of an administrajon bond on^a holiday - -068 

> For every probate, administration^ commission, or requisition^ each -010 

For a double probate - - - - - - -020 

If a blank be left in a commission , or requisition, as for the amount of the 
eftects, or the names of parties, or if any alteration be made in it after it is 
prepared, for examining the warrant to lead the instrument, and making it 
conformable - - - - - - - -Olo 

At the remsters* seat, where alone special commissions and requisitions are 
prepare^ there is received for drawing and engrossing such instrument -050 
For every renunciation of probate -or administration - - - 0 1 o 

When a guardian takes probate or administration, for the commission - o l o 

- for the probate or administration - - - - *010 

If quakers are executors or administrators, for drawing the affirmation on a 
commission or requisition - - - - - -010 

Special or limited probates, or administrations for dispatch, besides the charge 
for writing, per side of three folios, each folio containing ninety words -010 
Chaise for writing, per side - - - - - -010 

The following sums have likewise been received by the assistant clerks 
at all the seats but the registers’, in respect of searches in the calendar : — 

For search previous to a grant, where the deceased has been dead above three 
years - - - - - - - - -oio 

For any number of years after the first three, not exceeding five years more -olo 
Excepting that for seven and eight years \s. 6d. has been taken, and for nine 
and ten years, 2^. 

At the registers’ seat the sums on these searches have been thus 
received ; — 

For eveiy sean'h previous to a grant, where the deceased has been dead above 

three, and not exceeding six yeais - - - -01 o 

For seven years, Is. 6d. for eight years, by one assistant clerk at that seat, u. 6d. 
and by the other, 2s, 

Kexcemmg eight years - - - - - - -02p 

For every five years more than eight, is., and 6d. for any number less than five. 

The presentment contains a fee of Is. for a search, where the deceased 
has been dead full seven years, and the same fee for every additional 
liseven years. This fee may, we think, be allowed to the clerks of seats, 
jind we have inserted it into the column accordingly, leaving it to them 
^ allow the same, if^hey think proper, to their assistant clerks. 

/: We recommend, that none of the gratuities above mentioned, nor any 
citlters, be taken in future by the assistant clerks, from parties who transact 
%a^ess at their seats respectively. 





Examiners of the Prerogative Court 
Have no salaiy. 


Fees taken. 


On Examinations not by Commission 

Examining a witness in chief -0^0 

Registers - 0 2 6 o 

Eh^aminin^ a witness on inter- 
rogatones - -026 

Registers - 0 16 o 

Drawing and engrossing the depositions, 
per folio of ninety words - - O 


For an immediate examination - O 

For disappointment, after waiting for a 
witness ah hour - - - o 


For time lost in referring to exhibits and 
original papers, and writing certificates 
thereon, 4d., 6«. 8d., 15^. or 
more, according to circumstances 


For attending to take a deposition at the 
house of a witness who cannot attend 
at Doctors* Commons - - 2 

For copy of each deposition, for the first 
sheet, contaihing twelve folios of ninety 
words - - -056. 

^ ‘ Register - o i 0 o 

F*or every other sheet of the same length o 

On examinations by Commission : 

Taking examination of witnesses on a com- 
mission for each day from ten to four 2 

If examination of witnesses continues 
beyond six hours of any one day, for 
every hour extra - - - o 

TJ 


Fees recommended to be allowed. 

^ d. £ s, ^ 

2^6 - - -026 


15 - - - 0 1 5 

08 - - -008 

Examination of a wit- 
ness without previous 

6 8 notice to the examiner 0 6 8 

68 - - -068 

Attending a witness out 
of the examiner’s of- 
fice to compare exhi- 
bits with documents 
deposited elsewhere. 

If in Doctors* Com- 
mons - -0^8 

If out of Doctors’ Com- 
mons, but within two 
miles thereof -110 

If more than two miles 2 2 0 
For writing a certifi- 
cate on each exhibit 
brought in by a wit- 
ness to be annexed 
to his deposition -020 
Attending to take the 
depositions of a wit- 
ness at his own resi- 
dence, if not more 
than two mUes from 

2 0 Doctors’ Commons - l i O * 
If more than two miles 2 2 0^ 

2 6 - - - 0 2 0^ 

2 6 - - • 02 ^ 8 " 

* * 

2 0 - - - 2 2 8" 

6 8 - - - o 6 . ji 

4 ^ 




-ffJBs 


Sfm* 


Fesb taken. 


£ 


' firom the adverse partj^, for each witness 
V ^crossHBxaoiined on his interrogatories, 

for each set - - • - o id 

For drawing and engrossing the special 
return to a commission, and attending^ 
the execution thereof - -fie 


Fees recommended to be allowed. 


From the adverse party 
for each set of inter-^ 
rogatories, whatever 
may be the number of 
witnesses examined - 


£ s. d. 


o 10 6 


-110 


12 . — Seale% of the Prerogatvoe Court 

Has a salary ; his other emoluments recommended to be discontinued. 


13 . — Apparitor of the Prerogative Court 

^ Has no salary. 


Serving a decree for answers on a proctor 
Serving a decree for answers on a party 
* in town, or serving any other process 
ill town .... 
Serving any process in the country 
For expenses on serving process in the 
country, for each mile from Doctors* 
Commons to the place of service 
'Examining each copy of process to be 
served on parties ... 


For warning a caveat . . - 

For every sentence or interlocutory by 
, the court - - - - 

Fpr attending the hearing of a cause, de- 
^ bate of allegation, or any other matter, 
on an extraordiimry court day (from 
the preying party) 

For attending a peer or peeress with the 
judge’s letter, the same fees as on ser- 
vice of process. 

ItiqUirii^ after and reporting on the suffi- 
. dency of persons proposed as sureties ; 

in town, each surety 
If in the country (besides ir. per mile) 


0 2 6 

0 5 0 

o 10 o 


0 10 


0 10 


o 1 o 


If exceeding eighteen 
folios (of ninety words 
each) 

If eighteen folios, or 
under 


0 10 


0 5 0 

« 


Attending a peer or peer* 
ess with the judge’s 
letter (besides u, per 
mile if in the country) 


0 5 0 

0 7 6 


0 2 6 

0 5 0 

0 7 6 

O 10 
0 10 

O 1 O 

0 0 6 
0 1 O 

O 1 O 

0 5 0 

O 10 6 

0 5 0 
0 7 6 


^OUllT OF PECULIARS OF THE ARCHBISHOP OF CANTERBURY. 

14. — Judge qf the Court of Peculiars 

no salary. The Whole of the emolaments are under 201. per annum. 

£ *. d. 

IttHT way iMwer - - -• - .010 





SttiL 




• A 

For every defiaitive sentence or interlocutory decree • - - o 10 O 

On the examination, without commbsion, upon a libel, articles or allegaUon ; 

for the first witness - - - - - - -OlO 

For every other witness - - - - - - -ooo 

On the examination, without commission, of witnesses upon every set of in- 
terrogatories - - - - • - - -010, 

Fees for the Seal : ' ^ >> 

For every probate, where the effects are under the value o£ Si. *• -OlO' 

Probate, where the efiects are 5l. or above - - -004 

Adminbtration, where the efiects are under 5/. f- - - '-01*0 

Administration, where the effects are SL and under 6/. - - - O 1 ' a 

Administration, where the effects are 61, and under 40/. - - - 0 5 4 

Administration, where the effects are 404 or above s - - - 0 7 lO 

Common citation - - - - - - - -Ol'O 

Citation, or decree with intimation - - - - -036 

Decree for answers - • - - - - -015 

Conipulsoiy against witnesses - - - - - -015 

Monition - - - - - - - -015 

Inhibition and citation - - - - - - -026, 

Sequestration - - - - - - - -078 

Commission (excepting to swear executors or administrators) - - 0 7 2. 

Commission to swear executors or administrators - - - - 0 5 10 

Remission - - > - - - - -015 

Excommunication - - - - - - -015 

Absolution - - - - - - -015 

Writ of deliverance - • - - - - -015 

Return to a requisition - - - - • -026 

Relaxation - - - - • - -015 

Significavit - - - - - - -072 

Sealing a process - - - - - - -072 

Exemplification - - - - - - -072' 

Decree by letters of request - - - - - -015 

Decree with intimation, by letters of request - - - - 0 2 6^ 

Suspension - - - - - - -015* 

\ 5.-^ Register of the Court of Peculiars. 


Fees taken. Fees recommended to be allowed. 

£*s. d. £ s. d. 

For the first witness examined without 
commission, on every libel, articles, or 

auction, 2s. 6d. out of which the . , 

register pays 1^. to the judge - -016 - - 0 1 ;6 

For every other witness so examined 

2s. 6d., out of which the register pays ^ 

6d. to the judge - - -020 - - -02a 

Out of which there^ster 4 ^ 

to pay If. to the Judge ' ' 

For every witness examined without com- for evenr set of inter- 
mission on interrogatories - - o l 5 rogatories - -015 

For every set of interrogatories if. for ^ 

the judge 

Copy of the depositions ot each witness 

examined without commission - o l 0 - - - o 1* ,0 









Fees taken. 


£ s, 

^ Copy of the depositions of each witness 
examined by commission - * 


F(^ every sentence ox interlocutory de- 
cree - - - - -« 0 .7 

The re^ster also receives lOx. on thiiy 
occasion for the judge, and is. for the 
apparitor. 

Attendance upon the production of any 
witness berorc.a surrogate in Doctors’ 
Commons - - - - o 3 

Attendance before a surrogate in Doctors’ 

Commons upon any other occasion -03 


^Signing every monition or decree -02 
Act on each court day - - - o o 

Act on a bye-day or before a surrogate - o i 
Transmitting copies of the proceedings on 
appeal to the high court of delegates 
(including the exponce of paper and 
writing, but exclusive of the expcncc 
of binding) per folio of ninety words - o o 
A fee of 7f. 2d. is also received on this 
occasion for the judge’s seal. 

Grant of any .probate - - -02 

Signing same, if effects under 5L -01 

5/. or above -02 

Registering wills : 

If not exceeding three folios of 

ninety words - - -02 

If above three folios, jper folio • o o 

Office copy of every will or clause in 
custody of the register, not exceeding • 
.five fofios of ninety words - -03 

If exceeding five folios, per folio -00 

Grant of fetters of administration, in- 
cluding Ir* for the bond - -04 


Signing same, efibets under 5/. - -01 

undergo/. - -03 

40/. and above - o 6 

Copy of every will for the Stamp Office, 

^ perfoHo - - - -00 

(paid by the Stamp Office) 
Abstracts of administration acts trans- 
mitted to the Stamp Office, each -03 
(paid by the Stamp Office) 


Fees recommended to be allowed; 


d. 


£ 


s. 


d. 


For the first sheet con- 
taining twelve folios 
of ninety words -030 

For every sheet -020 


4 


0 3 4 


6 


0 3 6 


6 


O 

4 

O 


• 036 

Attendance before a sur- 
rogate out of Doctors’ 

Commons, but within 
two miles - -110 

Deyond two miles -220 
. - -020 

-004 

- - -010 


4 


Per folio of one hun- 
dred and twelve words O o 4 


4 

0 

6 


If effects under 5/. or 6/. 0 16 

If 61. or above - -024 

If effects under Cd. or 6/. o 1 O 
If 6/. or above -026 


3 

8 


0 2 3 

0 0 8 


4 

8 


0 3 4 

0 0 8 


8 


O 


If effects under Si. or 6l. 
under 40/. 

40/. or above - 
undc^ 51, or 6/. 


8 


O 1 6 

030 

0 4 8 

O 1 O 
O 2 10 
0 6 8 


6 


0 0 6 


4 


0 3 4 



iFeefc 


273 


FsEft taken. 


£ s. d. 

Copy of every affidavit of property pre- 
vious to probate or administration, and 
filing same, the original bdng trans- 
mitted to the Stamp Office - - o 5 6 

Attendance with papers in any of the 
courts of law or equity, or in the 
court of delegates - - - I o **0 

Subsequent attendance therewith in the f 
same term - - - o 10 o 

Every search for will, administration 

bond, exhibit, or other document, if ifo j 

copy or extract bespoke - -010 

]f bespoke, no charge for search. 

Attending at Lambeth Palace, where the 
ancient records of this office are kept, 
and looking up the same • - o 3 4 

Entry of caveat - - - -010 

Taxing bills of costs according to length — 


Scciuestration of a living under the King’s 
wiit for debt : 

Commission for taking the bond - - I 6 8 

besides wliicli the register receives 7^. 8d. 
for the judge’s seal. 

Certificate of execution of bond - - O *1 8 


Drawing the bond annexed to com- 
mission - - - - o 6 « 

Engrossing same - - • 0 3 4 


Fees r^ommended to be allowed. 




-096 

- 1 0 * fiO 

- O 10 O 

-01 0 


Taxing every bill of costs, 
when one party only 
attends 

When both parties at- 
tend, from each side - 
If a bill of costs exceeds 
five folios, of ninety 
words each (each 
figure reckoned as a 
word), for every folio 
after the first five {in 
addition to the fee 
above mentioned) 
Where both parties at- 
tend, a moiety of this 
fee to be paid by each 
side. 

Sequestration of a living 
under the king’s writ 
for debt, or any other 
sequestration in a 
dicial proceeding. If 
commission is issued 
for execuring the 
bond, eeme fees m on 
other commissions. 
For opening, perusing, 
and filing rite kinafs 
writ in the case m a 
sequestration for debt, 
or inspecti^ the prev 
cecdings in o^er 
cases, and for attenc^ 
ing to procure the 
fiat for the offioiariflg 
minister’s stipmid 
Drawing and en^ossing 
the twnd - 


0 9 4 

010 

0 9 4 
0 9 4 


0 0 6 . 


0 19 4 
0 6 9 




9J»dd 


iFwief* 


Fees t^ken. 


Fees recommended to be allowed. 


Attending the execution of bond (if exe- 
cuted in the registry) - ^ - - O 

Drawing sequestration, per fblio - - o 

Engrossing same, per folio - - O 

R^stering^ per folio - - • O 

Signing (besides the fee for the judge’s seal) o 
Signing a special commission - - O 

For drawing and engrossing same - v. - 1 

Entering answers. 

First sheet of twelve folios of ninety "words o 
Every sheet after the first - - O 

Cray of answers; first sheet of twelve 
folios . . . . . o 

Every sheet after the first - - o 

Excludve of the sum paid by the 
register for making the entry or 
copy, if required, with expedition. 

Copy of every interlocutory or sentence act o 
Rp^tering any original plea or exhibits 
annexed, directed to be delivered out 
of the registry, to be annexed to any 
commission, per folio of ninety words - o 
Collating and notarially attesting same to 
be a true copy - - - o 


Drawing sequestration, 
per folio of ninety 
words 

Engrossing and roster- 
ing same, per folio - 
Signing sequestration - 
I Drawing, engrossing, and 
^ signing a special c6m- 
roission 


iS «. d. 


- O 


o 

o 


O 8 
6 8 


O 6 


-036 

-020 


No additional sum to be 
taken on account of the 
entry or copy being re- 
quired with expedition. 


O 

O 


-06 


o 8 


6 8 


Receipt for such plea or exhibit - - o i s 

Drawing and engrossing bond in causes 
of divorce, or promoting the office of 
the judge - - - - o 6 8 


Receipt for one or more 
pleas or exhibits de- 
livered out at the 
same time to the same 
party 


16. — Examiners qf the Cowt of Peculiars. 

The Fees recommended to bo allowed are as follow : 

On Examxn not by Commission : 

Examining a witness in chief - - - - 

Register - - - _ - 

Examining a witness on interrogatories - - • 

Register . . - - - 

For drawing and engrossing the depositions, per folio of ninety words 
For examination of a witness without previous notice to the Examiner - 
^r cKsappointment after waiting for witness an hour .... 

iptendii^ a witness out of the Examiner’s office, to compare exhihitb with 
documents deposited elsewhere; — 

If in Doctors’ Commons 

If out of Doctors* Coipmons, but within two miles thereof 

If more than two miles ....... 


d. 

O 

6 

6 

3 


O 

O 

O 

O 


If six folios, of ninety 
words each, or under - 0 3 6 

If exceeding six folios, 
per folio - -008 


O *> o 


0 1 8 


0 6 8 


£ s. d. 


0 2 6 





iFceet 27a e<?' 

« 

For writing a certificate on each exhibit brought in by a witness to be annexed £ 1 . d. 

to hk deposition • - - - - - -020 

Attending to take the depoution of a witness at his own rendence, if not more 

than two miles from Doctors* Commons - - - - -lio 

If more than two miles - - » - - -220 

For copy of each deposition, for the first sheet containing twelve s. dL 

folios of ninety words - - - - - -56 

Register - - - - - - -10 

— — — 0 2 6 

For every other sheet of the same length - - - -026 

On Examinations by ^mmisbion : 

Taking examination of witnesses on a commission, mr each day from ten to four 2 2 0 
If examination of witnesses continued beyond six hours of any one day, for every 

hour extra - - - * -066 

From the adverse party, for each set of interrogatories, whatever may be the • 

number of witnesses examined - - - - -OlOjB 

For drawing and engrossing the special retum,and attending the execution thereof 110 

17 . — Sealer of the Court of Peculiars 

Has no salary : — Is remunerated by an allowance from the judge of 
certain of the fees and portions of the fees received in respect of the 
seal. Tlie same fees arc receivable for the seal in the court of peculiars 
as in the court of arches. ^The fees and portions of fees allowed to the 
scaler are the same in both courts. 

18. — Apparitors of the Court of Peculiar^ 

Have no salary. 


Fees taken. 

dB 8, d. 

Serving a decree for answers on a proctor 0 2 6 
Serving a decree for answers on a party 
in town, or serving any other process in 
town - - - -060 

Serving any process in the country - O lO O 
For cxpencel on serving process in the 
country, for each mile from Doctors* 

Commons to the place of service * ^ ^ 

Examining each copy of process to be 
served on parties - « - 0 l o 

Attending a peer or peeress with the 
Judge*8 letter, the same fees as on serv* 
in^ process 

Inquinng after, and reporting as to the suffi- 
ciency of persons proposed as sureties : — > 

In town, each surety - -050 

In the country (besides Is, per mile) - 0 7 6 
Every sentence or interlocutory - - O 1 o 

Attending the hearing of a cause, debate 
of allegation, or any other matter, on 
an extraordinary day, not being a 
court day, (from the prevailing party) o 5 o 


Fees recommended to be allowed. 

£ 8. d. 
- 0 2 6 


-050 

-076 


- -010 

If exceeding eighteen 
folios, of ninety words 
each - • O 1 0 ^ 

If eighteen folios, or un- 
der - - -006 

Attending apeer orpeer- 
ess with the Judge’s) 
letter 0>esides 1#. per 
mileifin the county) 0 to 6 
" - 0 5 0 

• - * -076 

-010 


- o 5 r 
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iFirfit anD tentDa. 

I. First and tenths given to the pope. 

II. First Jiruits and tenths giveSi to the cromi. 

III. Concerning the manner qf payment <^fjirst Jhiits 

and tenths. 

IV. First Sruits and tenths appropriated to the aug- 

merUation^qf small livings. 

I. First fruits and tenths given to the pope. 

First fruits. ^NNATES^ j^mitice^ or first fruits^ was the value of every 
spiritual living by the year, which the pope, claiming the 
disposition of all ecclesiastical livings within Christendom, re- 
served out of every living. 12 Co. 45. 

[ 274 ] What pope first imposed first fruits, historians do not agree. 
4 Inst. 120. (a) 

In the 34 Ed. 1. at a parliament held at Carlisle, great com- 
plaint was made of intolerable oppressions of churches and mo- 


(a) Mr. Hume, in his history of Edward I. says, << the levying of 
first fruits was also a new device, begun in this reign, by which his 
holiness thrust his fingers very frequently into the purses of the 
faithful: and the king seems to have unwarily given way to it.'* 
Mr. Justice Blackstone, discoursing of first fruits and tenths, vol. i. 
p. 284. says, they were originally a part of tlie papal usurpations 
over the clergy of these kingdoms, first introduced by Pandulph, the 
pope’s legate, during the reigns of king John and Henry the third, 
in the see of Norwich, and afterwards attempted to be made 
universal by the popes Clement the Fifth, and John the twenty- 
second, about the beginning of the 14th century. The first fruits, 
primki(Bf or annates^ were the first year’s whole profits of the spiritual 
preferment, according to a rate or valor made under the direction of 
tope Innocent the Fourth, by Walter Bishop of Norwich, in 
38 Hen* 3., and afterwards advanced in value by commission from 
Pope Nicholas the third, A*. D. 1292. 20 Edvo. 1. Which valuation of 
Pope Nicholas is still preserved in the exchequer. (S Inst. 154.) 
The tenths or dedmm^ were the tenth part of the annual profit of 
each living by the same valuation.” When the first fruits and tenths 
were transferred to the king at the head of the charch, by 
96 Hen. c. 3., confirmed by I Miz. c. 4. commissioners were 
appointed Jn each diocese to make a new valor ben^iorum» by 



JPItaoirs Liber Regis. 

4lQeged by the canonists for the exaction of these first fruits by the 
pope, was pro conservando decenti stdtu rao, td qui omnium euram 
nnhet de communi alatur. God. Rep. Can. 337* See the Cate of 
First Fruits and Tenths^ 12 Rep. 45. ^ 



nasterkis bjr 'VHiJJjAtf Testa (^i0e^ TimIs) at^ 1^;^ 
of pope» aii4 prineipislly ooiio^tlg frdife ; at which 
parliament king by U)6 W denied the pay- 

ment of fic$iMb|(ka of sipiritna^promotfons within England, which 
were jEmndi^ bv hifi^ p^epltoi^ and tl>e nobles and^ others of 
the realmi for the {service of G&d, alibs, and hospitality. And 
to this eflfbct he writ to the pcpe ; and thereupon the pope relin- 
quished his demand of ^st fruits of abbeys : in which parlia- 
ment the first fruits for two years wefe granted to the king. 

12 Co. 4f5. M 

In the 50 Ed. 3. the commons complain, amongst other griev- 
ances from the court of Home, that the pope’s collector that [ 275 
year (a thing never before done) had taken the first fruits of 
every benefice whereof he had made provision or collation; 
whereas he was used to take first fruits only of benefices vacant' 
ill the court of Rome. Degge^ p. 2. c. 15. 

In truth this tribute or revenue of first fruits was gradually by 
little and little imposed by the bishop of Rome, on such vacant 
benefices as himself conferred and bestowed ; and this was often 
complained of as a very groat grievance ; so that in the council 
at Vienna, Clement the fifth, who was made pope in the year 
1305, forbade the receiving thereof^ and ordered the same to be 
laid aside, and that the twentieth part of the sacerdotal revenues 
should, instead thereof, be annually paid to the bishop of Rome : 
but this not taking effect, the pope so retained the said annates 
to his exchequer, as that it long remained one of the most consi- 
derable parts of his revenue. God. Rep. 33 T# 

2. Tcfithi decinKty are the tenth part of the yearly value of all Tcntiis. ' 
ecclesiastical livings. 4 Inst. 120, 121. 

These tenths the pope (after the example of the high priest 
among the Jews, who had of the Levites a tenth part of the 
tithes) claimed as due to himself by divine right. And this por- 
tion or tribute was by ordinance yielded to the pope in jljie 
20 Ed. 1. and a valuation then made of the ecclesiastical livings 
within this realm, to the end the pope might know and be qn- 
swered of that yearly revenue; so as the eccle^stical livings 
chargeable with the tenth (which was called spiritual) to the 
pope, were not chargeable with the temporal tenths or fifteenths 
granted to the king in parlitunent, lest they should be doubly 
charged : but their possessions ac^ired after that taxation were 
liable to the temporal tenths or fifteetiths, because tliey not 
charged to the other. So as the tenths of ecclesiastic^ 
were nqt yielded to the pope de jure after the example of 
high priest gmons the Jews, for then be should have he4*the 
teifthp of all ec{3esiastical livings whensoever they vfaxp * ac- 
quired, but he contented himself with what he had got, and 
never claimed more: and that be might the better keep and 





ei^oy that which Iw had gal* die>{N^fiea dU ofttii sfthr gMM tli6 
same for •certain terms to divan of the hhigs Bh^gbuia^ iH by 
our historians doth appears 8 .^kt^»687i^8. •' 


II. Fh'st fruits md tenths mmeaied to the crofam, * 


Tflkenftom 
the pope* 

C ^76 ] 


Given to 

the kings 


1 . By the 85 Hen. 8. c. 80. No person shidt be presented aud 
nominated or commended to the tmhop of Rome, for the office 
of an archbishop or bishop, nor send not procure there for any 
bulls, breeves, palls, or^pther things requisite for an archbidiop 
or bishop, nor shall pay any sums of money for annates, 6rst 
fruits, nor otherwise for expedition of any such bulls, breeves, or 
palls ; but the same shall utterly cease, and no longer be used 
within this realm. $ S. 

8. And by the 26Hen. 8. e. S. (1) The king, bis heirs and 
successors, kings of this realm, shml have, from time to time, to 
endure for ever, of every person who shall be nominated, elected, 
prefected, presented, collated, or by any other means appointed 
to have any archbishopiick, bishoprick, abbacy, monastery, 
priory, coll^, hospital, archdeaconry, deannr, provostship, 

§ rebrad, parsonage, vicarage, chauntery, free chapel, or other 
ignity, benefice, or promotion spiritual, of what name, nature, 
or quality soever they be, or to whose foundation, patronage or 

S 'ft soever they belong, the first fruits, revenues, and profits 
ereof for one year. } 8. 

And he shall abo yearly have united to lus imperial crown 
for ever, one yearly rent or pension, amounting to the value of 
the tenth part of all the revenues, rents, forms, tythes, offorings, 
emoluments, and of all other profits, as well called spiritual as 
temporal, belonging to any archbishoprick, bishoprick, abbacy, 
monastery, priory, archdeaconry, deanry, hospital, college house 
coll^iate, prebend, cathedral church, conventuid church, par- 
sonage, vicarage, chaunteiy, free chapel, or other benefice or 
promotion spiritual, of what name, nature, or quality soever they 
be^ within any diocese of this realm or in Wales. $ 9. 


III. Concerning the manner qf payment of thefrrstjhdts 

and tenths. 

[Oom> 1. Every person, before any actual or real possession, or med- 

filing with the profits of his biraefice, shall pay or compound for 
the fir;^ fruits to the king’s flse, at reasonable days, and upon 
goffihsoiretiea. 86 Hen. 8. c. S. $ 8. 

4kdlf me chancellor of England and master of the rolls, jointly 
vedt severally, or such other persons as the king shall depute by 
^canmission under the great seal, shall have power to examine 


(1) Called the Statute of Recusants. See 8 A S Ed/w. 6. e. 80. 



«emcbf6it^ 0wta^ tfoA.to aemfM 
lllp^jiMiUlt noswilMe dhiyft of {Mi^ment 
tfaertef<<)|i^Mii»w^ if compoX 

uUoil b* am^inpr^Aa^ b^r« the lord cbandeHor or master 
of #qtitft^*l4tea^y» <gefn6aey taken'for the . 
8aiQ^sh^baaiQ*«K0dtom^^;W^ofdie.hanaper).fort^ , ^ 

use; and if before aiif other perttom to ,[^77 D 

deputed by tw kine then the same shall be deUver^ ' ■ 

to the treasurer of the bb^Gm; or elsedhere^ as the kinj^ by 
coQMlIlssion under the gteat $eal sImII fippbint. ^ S. ' * 

Whose acquittance re<ipeetively , shall be a sufficient dis> 
charge. §4>. ' • ^ ’ , 

And such writings obh’gatory shall be of the same effect as 
writii;^ obligatory made by any^lhy mrson by authority of ^he 
statute of the staple ; and upon certificate thereof into tne chan- 
cery, like process and execution shall be thereupon had, a» 
upon certincate of writings obligatory of the statifte of the 
staple. § 4. 

And the sum of 8d. (over and above the stamps) shall be ptud 
for such writing obligatoiy, und no more ; and 4d. for an ac- 
quittance. f4. 

And one bond only shall be given for the seseral payments* 

2&3wf»». c. Jl. 1 6. 

And persons so deputed as aforesaid shall, every six, months, 
deliver to the treasurer of the chamber, or elsewhere to such 
other commissioners as the king shall appoint, as well all such * 

money as all such specialties and bonds, by indenture to be 
made between them : and if any such person so deputed, his 
heirs, executors, or administrators, shall conceal or embezzle any 
of the said specialties or bonds, and do not deliver them accord* 
ing to the tenor of this act, he shall forfeit his office, and rod(C 
fine and ransom at the king’s will. 26 Hint. 8. c. 3. § 4. , 

9. And if any person shall enter into the possession or meddle Peiul^ sa 
with the profits of his spiritual promotion before he hath paid OE 
compounded as aforesaid, and be convict thereof by presentmuab 
verdict, confession, or witness, before the saip lord chancellor^ , 
or such other as shall have authority by commissioi| to com-* 
pound for the same ; he shall be accepted and taken an intruder 
upon tl)q possession, afeid shall forfeit double value* ms^I 

is. . 

d, Aadin Order to* ascertain the valuation, it was aaacted;.by 
the siutf statute or the 26ffen.8. c.S.Jhat the c h a o cepoi^.^ y 
E^l^d should have powe«,to direct into every diop^ei^ * 
numotf^ l9.tbe king’s ,n#m«^ und^ bis great sefd, as \itdU, to,|;te 
arqi^lx^ hishqp, as to such other persons as ku^ifbppl^ 
app^nbi commanding them to examine and inquire of tlm.lcue> 
yearly^^dues of -all tM manors^ lands, tenemoitai.'haMdcMnenlS; 


m 
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rents, tithes, offering emolnments, and idi other pro^t^i 
spiritual as temporal, appertaining to wy &aeli,hepefi4^}nr pi^ 
motion ; with a clause to be contained on ^vei^ COffUfijus^ 
sion, that they should deduct and allow these drauqtions fol^pw* 
ing, and none other ; tliat is to say, the rents resolute to the 
chief lords, and all other annual and perpetual rents and charges 
which any spiritual person is bound yearly to pay to any person, 
or, to give yearly in alms, by reason of any foundation or ordi^ 
nance, and all fees for ^stewards, Receivers, bailiffs, and auditors, 
and synods and proxiel; and with another clause to be contained 
in their commission, that they should certify under their sealht at 
such days as should be limited by the said commissions, as well 
the whole and entire value as the deductions aforesaid. $ 10, 1 1. 

And furthermore, all fees which any aichbishop, bishc^, or 
other prelate of the church is bound yearly to pay to any chaur 
cellor, master of the rolls, justices, sheriffs, or other officers, or 
ministers of record, for temporal justice to be done or ministered 
within their diocese or jurisdictions, were to be deducted Jby the 
commissioners in their valuation. § 30. 

4. And every archbishoprick, bi^hoprick, and other benefice 
and promotion above specified, shall be severally and distinctly 
rated in the proper diocese where they be, wheresoever then 
possessions or profits shall happen to lie. 26 Hc7u 8 . c, 3. § 12. 

5. The year in which the first fruits shall be paid, shall begin 
and be accounted immediately after the avoidance; and the 
profits belonging to any archdeaconry, deanry, prebend, parson- 
age, vicarage, or other spiritual promotion, benefice, dignity, oi 
office during the vacation, (chaunteries oiiljr excepted), shall go 
to the successor, towards the payment thereof. 28 Htn. 8. r. 1 1. § 3. 

6. By the 26 Hen. 8. c. 3. A person presented or collated to 
a parsonage or vicarage, not exceeding eight maiks a year (that 
is, according to the valuation then to be made), was not to pay 
first fruits, except he lived three years after his admission ; and 
in the composition there was to be a clause, that if the incumbent 
died within three yeai ,, the obligation should be void. § 27* 

And by the 1 JS/ 12 . c. 4. If an incumbent live to the end oi 
half a year next after the avoidance, so as he hath received or 
without fraud might lawfully have received the rents and profits 
of that half year, and before the end of the next half year shall 
die, or bo lawfully evicted, removed, or put out by judgment at 
common Jaw, without fraud ; he, his heirs, executors, adminis- 
trators, and sureties shall be charged but only with a fourth 
part-of the fii'st fruits, any bond or other matter to the contrary 
notwithstanding. And if he live for one whole year next after 
such avoidance, and before the end of half a year then next fol- 
lowing bhall die or be removed, as aforesaid, he shall be charged 
but with half of the fiist fruits. And if he live to the end of one 



>« 

whole year aiic! a^lielf, and before tlie end of six months then 
next following ihall so die or be temoved^ he shall be chargetl 
but only with three parts of the first fruits. And if he shall live 
to (he end of two whole years, and not be lawfully evicted, re- 
moved, or ptit ont as aforesaid, he shall pay the whole. § SO, 

SI, S2, S3. 

7. Every archbishop and bishop shall have four yea^s allowed Within 
him, when he sball compound for the Sfgne, for the payment*of 

his first fruits, which shall commence from the time of restitu* bbb^ 
tion of his temporalties ; and in everj *year he shall pay one shall pay. 
fourth part ; and if he die or be removed before the four years 
be expired, he shall be discharged of so mucli as did not become 
due or payable at or before the time of his death or removal, in 
like manner as the heirs, executors, and adminisliators of rectors 
and vicars shall be discharged. 6 Afift. r. 1 7. § 5. 

8. Deans, archdeacons, prebendaiies, and other dignitaries, Deans, 
shall compound for their first fruits in like manner as rectors ‘***ch**««- 
and 'Vicars • and in case of death or removal within the time bendarlw 
usually allowed to lectors and vicars for payment of their first how to pay. 
fruits, they shall lie in the fikc condition, and have the same 

benefit as is allowed to rectors and vicars. 6 Amu c. 27. % 6. 

9. And whereas, by the 26 Hen* 8. c. S., there was no provi- Tentlis to 
sion for deduction of the tenths of that same year for which the hededucted 
first fruits were due to be paid, wheieby there became a double 
charge; tliereforc by the 27 Hen* 8. r. 8. it is enacted as follovis : 

viz. for reformation thereof, the king’s highness, for the entire 
and hearty lo\e that his grace bcaretli to the prelates and other 
incumbents chargeable to the payment of the tenth and first 
fruits, of his excellent goodness is pleased and contented that it 
be enacted; that at the composition, allowance and deduction 
shall be made of the tenth part out of the first fruits, which tenth 
shall be paid to the king for that first year. § 1, 2, 3. 

10. And all grants made to the universities, or any college or Grants of 
hall therein, and to the college of Eton and Winchester, by any exemption 
kings of this realm, or by act of parliaifieiit, foi the discharge of 

first fruits and tenths, shall remain in force t Ebz. c. 4. § 34. tenths to 

11. By the lEltz. c. 4. Vicarages not exceeding the yearly condmip. 
value of iOL after the rate and value upon the records and books 

of the rates and values for the first fruits and tenths remaining in 

the exchequer (according to the valuation made in the 26 Hetu 8.) ; from ant 

and parsonages not exceeding the like yearly value of ten marks; 

— shall be discharged * of first fruits. § 29. the valu-^ 

And the reason why vicarages not exceeding 10/. should be ationinthe 
freed of this charge, and parsonages of ten marks should pay, 
was, because the vicarages in times of popery, and when the |- 
valuation was taken, had a great income by voluntary offerings, ^ 

X 2 
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which falling to little or nothing upon the dissolution of mOnas* 
teries, this ravour was afforded them in their first fruits. Degg^ 

р. 2. c. 15. 

12. And by the 5 An. c. 24*. All ecclesiastical benefices with 
cure of souls, not exceeding the clear yearly value of 50/. by the 
improved valuation of the same, shall be discharged for ever 
from the first fruits and tenths. Jl. (2.) 

But this shall not discharge any benefices with cure of souls, 
the tenths whereof we^ granted^ away by any of her majesty’s 
predecessors in perpetuity. § S. Tliat is to say, it shall not dis- 
charge them of such tenths^ but if such livings do not exceed the 
said clear yearly value of 50/. by the said improved valuation, 
they shall be discharged for ever {rova Jirst ft uit$. 6 Ann. c. 27. § 1 . 

Also this shall not diminish any annual sum, stipend, pension, 
or annuity, heretofore granted to any person, body politic or cor- 
porate, and charged upon the said revenues of first fruits and 
tenths or any part thereof; but in case it shall so happen, that 
by discharging such small livings, the first fruits and tenths 
which shall hereafter be collected in any diocese or dioceses 
shall not be sufficient to pay such annual sums as they now stand 
charged with, then the whole revenues of the first fruits and 
tenths, throughout the kingdom, shall be liable to make good 
such deficiency, during the continuance of such grants. 5 Ann. 

с. 24 . § 6 . 

And for ascertaining the said clear yearly value, the bishops of 
every diocese or giiard^iaris of the spiritualties (scde x)acante\ and 
the ordinaries of peculiars and places of exempt jurisdiction, 
were recjuired by the said act of BAnn. c. 24., as well by the oaths 
of witnesses, as by other lawful means, to inform themselves of 
the clear improved yearly value of every benefice with cure of 
souls, within their respective jurisdictions, the clear improved 
yearly value whereof did not then exceed 50/., and were to certify 
the same under haml and seal into the exchequer ; which certi- 
ficate being made and filed in the said court, was to ascertain 
the clear yearly value of^uch benefices to be discharged. §2. 

13. Also the dean and canons of the free chapel of St. George 
within the castle of Windsor, and all the possessions thereof, 
shall he discharged of tenths and first fruits. 1 Eliz. c. 4. ^ 35. 


(2) Aftbr queen Anne had appropriated the revenue arising from 
the payment of first fruits and tenths to the augmentation of small 
livings, it was considered a proper extension of this principle to 
exempt the smaller livings from the burden of those demands ; to 
which end, a certificate of such livings as did not exceed 50f. pei 
annum, at their improved value at that time, was made into ex- 
chequer by the bishops, in order to the above exemption. See 
1 Bia. Com, note (4), Chr. 
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I4« AIsO) nothing herein shall^ charm any hospital^ or the Hogpitals 
. possessions thereof employed for the rdief of poor people, or 
any school, or the possessions or revenues thereof, with the pay^- fro^Srst 
ment of tenths or first fruits. 1 Eliz, c.4. § 40. fniiutod 

15. By the 26 Hen.S. c. 17. Farmers and lessees of any ^“***s- 
manors, lordships, lands, parsonages, vicarages, portions of tithes, 

or other profits or commodities belonging to any archbishop, fruits and 
bishop, or other prelate or spiritual person^ or spirtual body tenth^and 
corporate or politic, shall be discharged of first fruits or tenths; 
but the lessors and owners shall pay the^ame. 

16. There shall be one collector or receiver of the perpetual Collects af 
yearly tenths, who shall be nominated and appointed by the 

king, by letters patents under the great seal. 5 Geo. c. 10. $ 2. 

And immediately after such nomination and appointment, 
and before he takes upon him the execution of his office, he shall 
take his corporal oath for the due and faithful execution of his 
said office, before seven or more of the governors of the bounty 
of queen Anne, for the augmentation of small livings (as is here- 
after mentioned) in a general court. Id. 

And he shall likewise givd security to the said corporation, or 
to such person or persons as they in their general court shall 
appoint, for his true and just accounting for, and payment of all 
and every sum and sums of money wmich he shall receive by 
virtue of his said office, and for the due and faithful execution 
and discharge of his said office, as the governors, at a general 
court at any time before his taking upon him the execution of 
his office, shall order and direct. Id. 

1 7. And he shall keep his office in some convenient place where he 
within London or Westminster ; and shall give attendance for s^ll keep 
receipt of the tentiis, at such times as the said governors in 

their court shall direct, between Dec. 25, and April 30, yearly : to atten? 
of which times and place due notice shall be given by the there, 
governors in the Gazette yearly, one week at least before 
Dec. 25 ; whereof every person concerned shall be obliged to 
take notice, without any further notice by way of summons, 
demand, or otherwise. ^Geo. c.lO. $2. 

18 . By the 26 Hen.S. c.3. The said tenths are to become Times of 
due yearly at the feast of the nativity of our Lord God. § 9. 

And by the 3 Geo. c. 10. If any person charged with the * 

payment of tenths shrll not pay or duly tender the same yearly j- 232 1 
before the last day of April succeeding the feast of the Nativity 
whereon the same shall become due, then, upon certificate 
thereof made by the collector or receiver on or before the first 
day of June following, he shall be allowed upon his account all 
such sums as any persons agauist whom such certificates shall be 
made should or ought to nave paid. And in every such case, 
the treasurer, chancellor, and barons of the exchequer, shall 
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isbue^ upon every such certificate^ such process as to them shaU 
seem proper and reasonable, against every such person against 
whom spch certificate shall made, his executors or adminis- 
trators, whereby the same may be truly levied and paid to the 
said collector or receiver* And every sum so levied and paid, 
the collector or receiver shall bring to account, and charge him- 
self therewith in his next account. $S. 

19. By the 26 Hen. 8* c.S. $17. and 2 Sl 8 Ed.6. c.20. peiu 
sons making default ift payment were to be deprived of their 
benefice; and the reasc^ of thi^ severe penalty was, because 
upon the retbrmation many clergymen scrupled and denied to 
pay these tenths to the king, being (as they supposed) a duty 
properly due to the pope. Degge^ p.2. c. 15. 

But now, by the 3 Geo. c. 10., persons making default of pay- 
ment shall ibrteit double value of the tenths. $ 2. 

20. By the 26 Hen. 8. c.3. the bishops were charged to col- 
lect the tenths, and upon their certificate into the exchequer on 
non-payment by any incumbent, piocess was to be issued out of 
the said court against such incumbent, his executors and ad- 
iniulstraiors ; or tbr insufficiency of tliem, against the successors 
of such incumbent : whereby the king might be truly answered 
and paid. $18. 

And by the 27 Hen. 8. c.8. In cases whereby the successor 
shall be chargeable to the payment of tenths unpaid in the time 
or life of his predecessor, he may distrain such goods of his pre- 
decessor as shall be upon the premises, and retain the same till 
the predecessor, if he be alive, and if he be dead, till lus execu- 
tors or administrators shall pay the same ; and if the same shall 
not be paid in twelve days, tlien he may cause the goods to be 
appraised by two or three indilTerent persons to be sworn for the 
same; and according to the same appraising may sell so much 
thereof as shall pay the same, and also the reasonable costs that 
shall be spent by the occasion of distraining and appraising the 
same ; and if no suc'h distress can be found, tlien such prede- 
cessoi*, if he be alive, and^if he be dead, his executois or admin- 
istrators, may be compelled to the payment thereof, by bill in 
cbancety, or by action, or plaint of debt at common law. $ 4. 

But by the 3 Geo, c. 10. the bishops are discharged from the 
said collection; nevertheless all foimer statutes for the imposing, 
charging, assessing, and levying, and the true giiswitring and 
payment of the first fruits and tenths, iipt altered by the smd 
statute the 3 Geo. shall continue in force. $ 4. 

2lf And by the 7 Ed.6. c.4. If any promotion spiritual 
should chance to be or remain in such sort void, that no in- 
cumbent could be conveniently provided, the bishops were to 
ceitify tho same specially; in which case it is enacted, that the 
king inay le^vy and take all the glebe lands, tithes, issues, or 
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pfdfite of such benefice, until he be paid tfie wbde arrearages 
the tenths. ^4. 

fi2. In cathedral churches and colleges, every disttmt he; 
and ittember shall pay according to his own respective salaiy, 
and not for any others. 26 Hen.S. 26« 

The collector shall give acquittances under his hand 
the persons paying the same, which shall be a sufficient dischargip; 
for every of which acquittances shall be paid the sum of €d» and 
no more. S Geo. c. 10. $2. * 

24. And he shall pay the same y^rljl^^nto the exchequei^, be* 
fore or on the last day of May. 7 £d.6. r.4. 3 Geo. c. 10. $2. 

25. And such collector and receiver, his lands and tenements, 
shall stand charged for the true payment of such sums as he 
shall receive. 34 & 35 Hen. S. c.2. l8JSliz»c.^. 14/ISliz. c.T. 
27 Eliz. c. 3. 3 Geo. c. 10. $2. 

26. And no officer of the exchequer shall take of any such 
collector or receiver any reward for making his account or quietus 
i*st in tlie exchequer ; on pain of forfeiting his office, and making 
fine at the king’s will. 26 Hen.3. c.3. $20. 3 Geo. c. 10. $2. 

% 

IV. First Jfuits and tenths appropriated to the augment- 
ation of smalt livings. 

1. lly the 2 & 3 Ann. c.ll. It shall be lawful for the queen 
by her letters patents under the great seal, to incorporate such 
persons as she shall therein nominate or appoint, to be one body 
politic and corporate, to have a common seal and perpetual 
succession ; and also at her majesty’s will and pleasure, by the 
same or any other letters patents, to grant, limit, or settle, to or 
upon the said corporation and their successors for ever, all the 
revenue of first fruits and yearly perpetual tenths of all dignities, 
offices, benefices, and promotions spiritual, to be applied and 
disposed of for the augmentation of the maintenance of such 
parsons, vicars, curates, and ministers, officiating in any church 
or chapel where the liturgy and rites of the church of England, 
as now by law establislied, shall be used and observed ; with such 
lawful powers, authorities, directions, limitations, and appoint* 
meiits, and under such rules and restrictions, and in such man- 
ner and fonn as shall be therein expressed. $ 1. 

But this shall not effect any grant, exchange, alienation, or 
incumbrance heretofore made, of enr upon the said revenues of 
first fi'uits and tenths ; but the same, during the continuance of 
such grant, exchange, alienation, or incumbrance, shall remain 
in such force as if this act bad not been made. $ 3. 

2. And by the said statute of tlie 2 & 3 Ann* c. 1 !• Every per* 
son having in his own right any estate or interest in possession, 

I eversion, or contingency, in any lands, or property In any goods, 

x 4 
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MMrpora- 


shft&Juive .power, /fay.deed inroUed in such manner aiid wJdun 
such* time ^s is directed by theS7Hen.6. cA6. for hutilftient 
of bargains end sales, or by his last will or testament in writing 
tp give and grant to and vest in the said corporation end their 
successors, all sudi his estate, interest, or property, or any part 
thereof towards the aumnentation of the maintenance of such 
ministers as aforesaid, officiating in such church or chapel, where 
the liturgy and rights of the said church shall be so uised or 
served as aforesaid, anQ having no settled competent provision 
belonging to the same | and to Be for that purpose applied, 
cording to the direction of the said benefactor, by such deed or 
will ; and in default-of such direction, in such manner as by her 
majesty’s letters patents shall be appointed as aforesaid. And 
such corporation and their successors shall have full capacity 
and ability to purchase, receive, take, hold, and enjoy, fear the 
purposes aforesaid, as well from such persons as shall be so cha«« 
ritably disposed to give the same, as from all other perscHis as 
shall be willing to sell or aliene to the said corporation any 
manors, lands, tenements, goods, or chattels, without any licence 
or writ of ad quod damnum ; the statute of mortmain, or any 
other statute or law notwithstanding. -«■ ■ But thia not to enable 
any person within age, or of monsane memory, or woman covert 
(without her husband), to make any such alienation. § 4, 5* 

By 43 Geo. 3. c. 107* it is enacted, that so much of the act of 
2 & 3 Anne, c. 1 1. as relates to deeds and wills made for grant-* 
ing and bequeathing lands, tenements, hereditaments, goods, 
and chattels, to the governors of tlie bounty of queen Anne, for 
the purposes in the said act mentioned, shall remain in full 
force and effect notwithstanding. 9 Geo. 2. c.36. $1. which sec 

[And in order to facilitate the intentions of persons disposed 
to contribute to such augmentation, it is provided by 45 Geo.S. 
C.84. §3. that any person having in his own right any money, 
goods, or personal effects, may give or vest in the governors of 
queen Anne’s bounty, to be disposed of according to law, all or 
any part thereof, without any deed, either inrolled or not in-- 
rollra, in^ like manner as he could or might have done, either by 
deeed or deeds inrolled or otherwise, before passing this act {vik. 
2d July 1 805 ) : any law or statute to the contrary notwithstanding. 
§ 4. Provided nevertheless, that nothing herein coiitajned shall 
in any manner alter or affect the law now in force respecting the 
gift or conveyance of any lands, tenements, or hereditaments^ by 
any deed or deeds, or the disposition thereof, or of any goods, 
chattels, or other personal property, by will or testament.] * 

3. In pursuance whereof the queen by letters patents, bearing 
dlite^ Nov. 3, in the third }'ear of her reign, incorporated the 
archbishops,' bishops, deans, speaker of the house of commons. 



it(0 

madsr of the rolls, privy councillors^ Keutetiants^ and vk^Mes 
foMdmmr of tiie counties, the juds^s, the queen^s seijteaiitsat law, 
attorney and bolicitor general, advocate general, diancellors jutd 
vice chancellors of the two universities, mayor and aldermen 
London, and mayors of the respective cities, for the time being, 
according to the purport of the said statute, (unto whom, by a 
supplemental charter, bearing date March 5, in the 12th year 4 >f 
her mriesty’s reign, were added, the officers of the board Of 
green noth, the queen’s counsel learned ih the law, and the four^ 
clerks of the privy council,) to be a body •corporate, by the itmte 
of the governors the bounty of queen Anne, for the augmentation 
of iht maintenance of the poor clergy: and* thereby granted to 
them the said revenue of the first fruits and tenths for the pur* 
poses aforesaid, under the rules and directions to be established 
pursuant to the said letters* patent, together with these following 
directions; that is to say, That they shall keep four generd 
courts at least in every yter, at some convenient place within 
London and Westminster (notice being in that behalf first given [ 286 ]| 
in tha Gazette, or otherwise, 14 days before); the said courts to 
be in the months of March, ^ June, September, and December: 
that the said governors, or so many of them as shall assemble, 
not less than seven in number at any one meeting, /whereof, by 
the aforesaid supplemental charter, a privy councillor, bishop, 
judge, or one of the queen’s counsel toiie one,) shall be a gene- 
ral court, and dispatch business by majority of votes : with power 
to appoint committees, for the easier dispatch of business. 

And to draw up rules and orders for the better rule and go- 
vernment of the said corporation and members thereof^ and re* 
ociving, accounting for, and managing the said revenues, and 
for disposing of the ^ame, and of such other gifts and benevo- 
lences as shall be given to them for the purposes aforesaid: 
which being approved, altered, or amended by the crown, and 
so signified under the great seal, to be the rules whereby the 
governors shall manage the said revenue, and such other gifts 
and benevolences whereof the donors shall not particularly direct 
the application. 

And that they shall inform themselves of the true yearly value 
of the maintenance of every such parson, vicar, curate, and mi- 
nister, officiating in any such church or chapel as aforesaid, for 
whom a>maintenance of the yearly value of 80/. is not sufficiently 
provided; and the distances of such churches and chapels from 
London ; and which of them ore in towns corporate or market 
towns, and which not; and how they are supplied with preach- 
ing ministers; and' where the incumbents have more than ode 
living. 

And that they shall have a secretary and treasurer, and sudi 
inferior officers, substitutes, and servants as they shall think fit ; 
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to be chosen by a majority^of votes at general courts aikdiCo 
omtiniie daring the pleasure of the said governors: the seetoi 
tary and treasurer to be first sworn at a general court, for tbs 
'd|l[e" and faithful execution of their offices; and the treasurer *to 
give security for bis faithful accounting for the monies he shall 
receive by virtue of the said office. 

And with the power to admit into their said corporation all 
such persons who shall be piously disposed to contribute towards 
such augmentation, as the said governors in a general court shall 
tbiiik fit. t ^ 

And that they shall cause to be entered in a book to be kept 
for that purpose, the names of all the contributors, with their 
several contributions ; to the end a perpetual memorial may be 
bad tliereof, and whereby the treasurer may be charged with the 
more certainty in his account. ) 

And by the 1 Geo. sL 2. c. 10. The courts and committees of 
the said governors shall have power to administer an oath to 
such persons as shall give them information, or be examined con^ 
cerning any thing relating to the execution of their trust. .^19^ 

4. And in pursuance of the saidJetters patents, the following 
rules and orders have been established : vtz, 

(1) That the augmentations to be made by the said corpor- 
ation shall be by the way of purchase, and not by the way of 
pension. 

(2) That tile stated ffam to be allowed to each cure which 
shall be augmented be 200/., to be invested in a purchase, at the 
expence of tlie corporation. 

(3) That as soon as all the cures not exceeding 10/. per 
annumf which arc fitly qualified, shall have received our bounty 
of 200/.; the governors shall then procee<l to augment those 
cures that do not exceed 20Uper annum^ and shall augment no 
other till those have all received our bounty of 200/. ; except in 
the cases and accoidin^? to the limitations hereafter named. 
And that from and after such time as all the cures not exceeding 
10/. a year, whicli are fijiy qualified, shall have received our 
bounty of 200/., the like rules, orders, and directions shall be 
from thenceforth by the governors observed and kept, in relation 
to cures not exceeding 20/. a year, as are now in force and 
ought to be by them observed and kept in relation to Cures not 
exceeding 1 0/. a year. 

(4) That in order to encourage benefactions from others, and 
thereby the sooner to complete tlie good intended by our 
bounty, the governors may give tlie sum of 200/. to cures not 
exceeding 45/. a year, where any persons will give the same, or 
a greater sum, or the value thereof in lands, tithes, or rent 
charges. 

(5) That the governors thall every year, between Chrislma'^ 



luid^fiasterf cause the account of what money they hwe to difs^ 
tribole that year to be audited; and wh^ they mow the sum, 
public notice shall be given in the Gaasette, or such other way as 
shall be judged proper, that they have such a sum to distriDit|e 
in so many shares, and that they will be ready to apply those 
bhares to such cures as want the same, and are by the rules of 
the corporation qualified to receive them, where any persons n^l 
add the like or greater sum to it, or the value in land oi;^|ith%, 
for anycsuch particular cure. * 

(6) That if several benefactors offer themselves, the govertaors 
shall first comply with those that ofier most 

(7) Where the sums offered by other benefactors are equal, [ 288 } 
ilie governors shall always prefer the poorer living. 

(8) Where the cures to be augmented are of equal value, and 
the benefoctions offered by others are equal, there they shall be 
preferred that first offer. 

(9) Provided nevertheless, that the preference shall be so far 
given to cures not exceeding 20/. a year, thfit the governors 
shall not apply above one third part of the money they have to 
cjistiubute that year to cures exceeding that value. 

(10) Where the governors have expected till Michaelmas 
what benefactors will offer themselves, then no more proposals 
shall be received for that year ; but i£ any money remain after 
I hat to be disposed of, in the first place two or more of the cures 
111 the gift of the crown, not exceeding 10/. a year, shall be 
chosen by lot, to be augmented preferably to ail others ; the 
precise number of these to be settled by a general court, when 
an exact list of them shall be brought in to the governors. 

(11) As for what shall remain of the money to be disposed of 
after that, a list shall be taken of all the cures in the church of 
England not exceeding 10/. a year; and so many of them be 
chosen by lot, as there shall remain sums of 200/. for their aug- 
mentation 

(12) Provided, that when all the cures not exceeding 20/. 
a year, which are fitly qualified, sh^ be so augmented, the 
governors shall then proceed to augment those of greater value, 
according to such rules, as shall at any time hereafter be 
proposed by them, and approved by us, our heirs or successors, 
under our or their sign manual* 

(IS) That all charitable gifts, in real or personal estates, 
made to die coiporation, shml be strictly applied according to 
the particular direction of the donor or donors thereof, where 
tlie donor shall give particular direction for the disposition 
thereof; and wheie the gift ahull be generally to the corporatton, 
without any such particular direction, the same shall be applied 
as the rest of the fund or stock of the corporation is to be 
applied. ^ - 



(il4) That frbook shall be kept, whei^ein shall be entered all 
the Bubscriptionk, contributions, gifts, devises, or appointlBents, 
Made or given of any monies, or of any real or personal estate 
whatsoever, to the charity mentioned in the charter, and the 
names of the donors thereof^ with the particulars of the matters 
so given; the same book to be kept by the secretary of the 
corporation. 

(15)# That a memorial of the benefactions and augmentations 
made to each cure shall, at the charge of the corporation, be set 
up»in writing on a stone to be fixed in^the church of the cure so 
to be increased, there to remain in perpetual memory thereof, 
t 289 ] (16) When the •treasurer shall have received any sum of 

moneys for the use of the corporation, be shall, at the next 
general court to be holden after such receipt, lay an account 
thereof before the governors; who may order and direct the 
same to be placed out, for the improvement thereof, upon sonve 
public fund or other security, till they have an opportunity of 
laying it out in proper purchases, for the augmentation of cutes. 

(17) That the treasurer do account annually before such 

« a committee of the governors as sltall be appointed by a general 

court of the said corporation, who shall audit and state the 
same; and the said account shall be entered in a book to be 
kept for that purpose, and shall be laid before the next general 
court after such stating; the same to be there re->examifted and 
determined* 

(18) The persons whose cures shall be augmented shall pay 
no manner of fee or gratification to any of the ofticers or servants 
of this coiporation. 

And by the 1 Geo, s/. 2. c.lO. it is enacted, that all such rules 
and orders as shall from time to time be by the governors agreed 
Upon, prepared, and proposed to the king, according to the true 
intent of the said letters patent, and by him approved under his 
sign mammU shall be as good as if they were established under 
the gieat seal, § 3, ' 

ABcerteii»- 5. By the 5 Ann, c, 9Am All benefices with cure of souls, not 
ing the exceeding the clear improved yearly value of 50/. (as hath been 
utinntote discharged from first fruits and tenths; and the bishops 

aogiMnted. and guardians of the sphUuaUies sede mcante were to inform 
themselves of the values of all such benefices. 

And by the 1 Qeo, st, 2. c, 10. The bishops of every diocese, 

.1 and the guardians of the spiritualties &ede vacante^ are impowered 

and required, }rom time to time, as they siiall see occasion, as 
well b^ the oath of two or more witnesses (which they, or others 
conumsaioned by them under their hands and seals, are im- 
powered to administer), as by all other lawful ways and means, 
to inform themselves of the clear improved yearly value of every 
benefice with cure of souls, living, and curacy within their 
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ieveani dioceses, or within aay peculiars or {tees eiteihpt 
jurisdiction, within the limits of their respective idmeeiies, or 
adjoining and contiguous tliereunto, although the same be 
exempt from the jurisdiction of any bishop in odien cases, and 
how such yearly values arise, with the other circumstatices [ 290 ] 
thereof ; and the same, or such of them whereof they shall have 
fully informed themselves, from time to time, with all cmiven^ynt 
speed, to certify under their hands and seals, or seals of their 
respective offices, to the governors of thtf bounty. #1. 

Provided, that where by certificates • returned into 
chequer by the 5 Ann. c. 24. the yearly value of any livings not * 

exceeding the clear yearly value of 50/. are particularly and 
duly expressed and specified, such certificates shall ascertain 
the yearly value of such livings, in order to their being 
augmented ; and no new or different valuation thereof shall be 
returned to the said governors by this act. f 2. 

[And by 45 Geo. 3. c. 84. $ 1. All bishops and guardians of 
spiritualties sede vaeante^ shall from time to time, as they see 
occasion, by such ways as are directed by 1 Geo. st. 2. c. 10., 
inform themselves of the clear yearly value of all such benefices 
with cure of souls, livings, and curacies returned into exchequer, 
in pursuance of 5 Ann. c. 24. and 6 Ann. c. 27*, within their 
several dioceses or peculiars, or places exempt from jurisdiction, 
and h<9h^ they arise, and other circumstances thereof^ and certify 
the same to the governors of queen Ann^% bounty ; and suen 
governors may act on such new certificates with respect to 
livings, formerly certified into the exchequer, as fully as they 
might do under 1 Geo. st. 2. c. 10. in regard to such livings 
not so certified into the exchequer, and as if the restraint in 
$ 2. of that act has not been made. Provided (§ 2.) such cer- 
tificates as were returned into the exchequer, for the purpose of 
ascertaining what livings were to be discharged from first fruits 
and tenths, shall not, as far as the same relate to the first fruits 
and tenths, be affected by this act. 

6. After preamble reciting, that the governors of queen Aame^s * 

bounty may give 200/. to cures not exceeding 351. fe^ annum^ where 
any person will give the same or greater sum in lands or tithes,’^ it for * 

is provided by 1 Geo. 1. st.2. c* 10. f 8., by way of encouregemeiit nuniimv 
to bene&ctors,] that all agreements with benefactors, with the con- 
sent and approbation of the governors, touching the patrona^ or 
right of presentation, or nomination to such augmented cure> 
made for the benefit of such benefactor, his heirs or su<;cessons 
by the king under his sign manual, or by any bodies politic or cor- 
porate, or by any person of the age of twenty-one years, having an 
estate of inheritance in fee-simple or fee-tail in his own rights or 
in the right of his church, or ix his wife, or jointly with niB wife 
made before coverture or after, or having an estate for life or 
for yeais determinable upon his own life, with remainder in 





feeHikopte or jfee-tAtl to my is&ue tff 4iii^ own Inidy, ifi ^Ut/h 
pEtroitage or right of presentaiioO) or ^nomination in pbsi^e^lon^ 
^version, or rcttnainder^ shEl) be gbod atid effectual in the law ^ 
and the advowson, patronage» and right of presentation and nd^ 
mination to such augmented chur^es and chapels shall" be 
vested in such benefactors, their heirs and successors, or the saM 
bodies politic and corporate, and their successors, or the said 
respective persons as aforesaid, as fully as if the same had been 
granted by the king under his great seal, and US if sucli bodies 
politic or corporate had been free from any restraint, and as if 
' such other person $o agreeing had been sole seised in their own 

right of such advowson, patronage, right of presentation, and 
nomination in fee-simple, and had granted the same to such 
benefactors, their heirs and successors respectively, according 
such agreements. 

And the agreements of guardians on the behalf of infants or 
idiots shall be as effectual as if the said infants or idiots had 
been of full age and sound mind, and had themselves entered into 
such agreements. 1 Geo. sf. 2. c. 10. ^ 9. 

[ 491 ] But in case of such agreement by any parson or vicar, the same 
shall be with the consent and approbation of his patron and 
ordinaiy. $10. 

And in case of such agreement made by any person seised in 
right of his wife, the wife shall be a party to the agreement, and 
seal and execute the same. $11. 

And such agreements with benefactors so made as aforesaid, 
shall be as effectual for the supplying cures vacant at the time of 
such augmentation made or proposed, as for the advowson or 
nomination to future vacancies. $ 12. 


Agreement where it shall fall to the lot of any donative, curacy, or 

withpatrons cbapelry, to receive an augmentation, according to the rules 
forVeti*” established or to be established, it shall be lawful for the 
pepd/in governors, before thej make the augmentation, to treat and 
ceioof aug- agree with the patron of 'any donative, inmropriator of any 
gftratation rectory impropriatedi without endowment of any vicarage, or 
^ parson or vicar of any mother church, for a perpetual, yearly, 

or other payment or allowance, to the minister or curate of such 
aumenl^ donative, cuiucy, or chapelry, and his successors, 
an^^r charging with and subjecting the impropriate r^ctoty or 
the mother raurch or vicarage thereunto^ in such manner and 
witb such remedies as shall oe thought fit ; and such agreements 
made with the king under his sign manual, or with any bodies 
politic or corporate, or any other person having any estate or 
interest in possei^ion, reversion, or remainder, in any such im- 

n riate rectory, in his own right or in the right of his church 
is wife, or with the guardian of any person having such 
estate or interest, or with any parson or vicar of any mother 



chm'cht shall as effiaNiial with* respac^jto chsi^ as 
f^eenien^ made with (be king oiKwjtb the aame persons or 
bodies politic or corporate, touching liie patroiM^ or right 
prescp;l;atipn or nomination. And if such impropriator other than 
the fch%, and such ]iarson or vicar, will not or shall not make 
such agreement with the eoid governors, the said governors 
may refuse such augmentation, and apply the money arising 
from the bounty, which ought to have been employed therein, for 
augmenting some other cure, according to the rules then in 
force. 1 Geo^ st,2m c. 10. § 16* • ^ 

8* And whereas the augmentation is intended for the main* 
tenance, not only of parsons and vicars, but also of curates 
and other ministers officiating in churches or chapels; tlierefore, 

t r the preventing of all doubts touching the capacity of such 
inisters who are to receive the benefit of such augmentation, it 
IS enacted, that when any part or portion of the first fruits 
or tentlis shall be annually or otherwise applied or disposed of, 
towards tHb maintenance of any minister officiating in any church 
or chapel as aforesaid, such part or portion shall from thence* 
ibith for ever be in the like •manner continued to the minister 
from tune to time so officiating in the same church* or chapel ; 
and every such minister, whether parson, vicar, curate, or other 
minister for the time being, so officiating in such church or 
chapel,* shall enjoy the same for ever. 5 Ann. $4. 

9. And to the end that churches and chapels may at all times 
lye capable of receiving augmentations, if the governors shall, by 
any deed or instrument in writing under their common seal, 
allot or apply to any church or chapel, any lands, tithes, or 
hereditaments arising from the said bounty, or from private con- 
tribution or benefaction, and shall declare that the same shall be 
for ever annexed to such church or chapel, then such lands, 
tithes, and hereditaments shall from thenceforth be held and 
enjoyed, and go in succession with such church and chapel for 
ever; and such augmentations so made shall be good and 
effectual to all intents and purposes, .whether such raurch or 
chapel for which such augmentation is intended be then full, or 
vacant of an incumbent or minister ; provided such deed or in- 
strument be inrolled in the chancery within six months after the 
day qf the date thereof. 1 Geo. $t.2. c.lO. $21. ^ 

10* And aU churches^ curacies^ or chapels^ wliicA shall be aug- 
mented bp the governors of the boanty^ shall be fiom the time of 
such augmerUaiion perpetual cures and b€n^es{2)\ and the 
ministers duly nominated and licensed thereunto, and thefr 
successors respectively, shall be in law bodies politic and cor- 
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(S) See 36 free. 3. c.83. §3,4. tit. Iplutfilttgi 
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PWff^ (^ Mdi4^.^ve perpetual ra^llasion bp such xiaiiMKmd^ 
wmefi, a$ ip thegnmt of sm^ augcaenljition sbiul be fnentioamii- 
and $hall bave a legal cajpiusitv, and be enabled to take in pe»^ 
petuity? to them and their successors, all sudi lands, ten^ftSift%. 
tithes, and hereditaments, as shall be grantelf^unto cr puiS|iaaed 
for them respectivdy by the said go^mors, or other peratma 
contributing with the said governors as benefactors. And the 
impropriators or patrons of any augmented churches or donatives 
for the time being, andnheir heirs, and the rectors and vicars of 
the mother churches whereto any «uch augmented curacy or^ 
chapel doth appertain, and their successors, shall be utterly eai** 
eluded from having or receiving, directly or indirectly, any 
profij; or benefit by such augmentation, and shall pay ana allow^ 
to the ministers officiating in any such augmented church 
chapel respectively, such annual and other pensions, salarfoi^ 
and allowances, which by ancient custom, or otherwise of 
and not of bounty, ought to be by them respectively paid and 
allowed, and which they might by due course of law, wfore the 
making of this act, have b^n compelled to pay or allow, and 
such other yearly sum or allowance as shall be agreed upon (if 
any shall be) between the said governors and such patrcoi or 
impropriator upon m wing the augmentation ; and the same shall 
be perfectly vested in the ministers officiating in such augmented 
church or chapel respectively, and their successors, i Geo^ 


Ct 10* ^ 4# 

Provided, that no such rector or vicar of such mother church, 
or any other ecclesiastical person having cure of souls within the 
parish or place where such augmented church or chapel shall be 
situate, shall hereby be devested or discharged from the same ; 
but the cure of souls, with all other parochial rites and duties^ 
(such augmentation and allowances to the augmented church or 
chapel as aforesaid only excepted,) shall remain in the same 
state, plight, and manner, as before the making of this act, § £• 

1 1. And if such augmented cures be suffered to remain void 
for six memths, without ft nomination within that time of a fit 


(4) Augmented curacies were thus made perpetual cures and 
benefices, in order tliat the curates thereof might be perpetual cor* 
portions ; but the act does not go on to say, mat they shall be con* 
siddred ^ parsonages or vicarages f it it had, the words of 21 
c. 19* § 26., lenformng the residence of evei^ spiritual person Iben^ 
ben^teed voiA any parsonage or vicarage^ would have extended to 
ttem* It therefore held, that the curate of such augmented 
curacy was not liable to the penalties of 21 Hen* 8. for non*residence. 
Jenkinson v. Thomas^ 4 Term* Ren* 66$* The act 57 Geo* c* 99* 
has now imposed residence on all clergy having benefices mth eUre* 
See § 5. 72. 81. of tlmt act. Infra, firaintnee* 



jfiwpjspi^^ 

p^moir «i> fi«rv9*die tsaii#% ibe^jf^mn oftmAti^ 

^Acft^} tcvhe lioeosed fQ%tba|r pwp^fi^i shalMap^ to 

tli64|idbiop or other ordinary, and fromf him to the Itetropolitai), 
and {fi^ the metropolitan to the crown, according to the conrse 
oCladphed in cases m presentative livings ; and the right ofnofOin* 
aljon w such augmented cure may be grants or recovered, and 
the incumbency thereof shall cease and be determined, in like 
manner as in a vicarage presentative^ 1 Geo* st* 2* e* 10. § 6* 
Provided, that if the person entitled to*nomiqate in such aug- 
mented cure shall suffer lapse to incur, but shall nominate befera 
advantage token thereof, such noimnation shall be as effectual as 
if made within six months, although so muchr time be elapsed as 
that the title of lapse be vested in tbe crown. ^ 7. 

LIS. AU donatives exempt from ecclesiastical jurisdiction, and 
Ipgniented by virtue of the powers given by this act, shall be 
sul^ct to the visitation aud jurisdiction of the bishop of the dio- 
efeae* § I4pi 

But OO^onative shall be augmented without the consent of 
the patron in writing under his hand and seal. § 1 5. 

15k It shall be lawful, with* the concurrence of the governors, 
and the incumbent, patron, and ordinary of any augmented living 
or cure^ to exchange all or any part of the estate settled for the 
augmentation thereof, for any other estate in lands or tithes, of 
equal or greater value, to be conveyed to the same uses. § IB. 

By 43 Geo. 3. c. 107. The said power is extended to all the 
messifages, buildings, and lands belonging to every such aug- 
ment^ living or cure. $ 2. [See 0lcb^ l(ltlb0*J 

And be it further enacted, that where a living shall have been 
or shall be augmented by the said governors, either by way of 
lot or benefaction, and there is no parsonage-house suitable for 
the residence of the minister, it shall and may be lawful for the 
said governors, and they are hereby empowered, from time to 
time, in order to promote the residence of the clergy on their 
benefices, to apply and dispose of the money appropriated for 
such augmentation, and remaining in -their hands, err kny part 
thereof, in such manner as they shall deem most adviseable, in 
or towards the building, rebuil^ng, or purchasing a house, and 
other proper erections within the parish, convenient and suitable 
for the residence of the minister thereof; which house shalUfor 
ever meteafter be deemed the parsonage-house appertaining to 
such living, to all intents and purposes whatsoever ; any thmg 
in any act or acts, or the rules of the said governors, contained to 
the contrary notwithstanding, f 3. 

14. By die 1 Geo4 st. 2. a. 10* All the augmentations, certi^ 
ficates, agreements, and exchanges, to be made by virtue of this 
act, shall be carefully examined and entered in a book to be pro- 
vot. II. Y 
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!^^on. kftptby the governors for that purpoisee whicli aaid 

entries being approved at a court of the said governors^ aod at** 
tested by the governors th^ present, shall be taken to be as 
records ; and the true copies thereof, or oflbe said entries, beii^ 
proved by one witness, shall be sufficient evrtrence in law, foiling 
the matters contained therein or relating thereto. $ 20. 

The number of livings capable of augmentation hath be^n 
certified as follows: 1071 livings not exceeding lOi. a year, 
which may be augmented (by the bounty alone) six times, pur- 
suant to the present Vules of the^ governors, which will make 
6426 augmentations; 1467 livings above 10/. and not exceeding 
20Z. a year, may be augmented four times each, which will make 
5868 augmentations; 1126 livings above 20/. and not exceeding 
30^. a year, may be augmented three times each, which ^ill nmka 
3378 augmentations ; 1049 livings above 30/. and not exceedii^ 
40/. a year, may be augmented twice each, which will make 2098 
augmentations ; 884 livings above 40/. and not exceeding 50/. 
a year, may be each once augmented, which will matife 884 
mentations. So that in the whole there are 5597 livings certified 
under 50/. a year, which will require (by the bounty alone) 
18,654 augmentations, before they will be advanced to 50/. a year 
each. And thereupon, computing the clear amount of the bounty 
to make fifty-five augmentations yearly, it will be 339 years from 
the year 1714 (which was the first year in which any augment- 
ations were made) before all the said livings can exceed 50/. 
a year. And if it be computed that half of such augmentations 
may be made in conjunction with other benefactors, (which is 
improbable,) it will require 226 years before all the livings already 
certified will exceed 50/. a year. (5) 


(5) See this subject dilated upon in a note of Mr. Christian to 
1 Bla. Com. 285. 

By 46 Geo. 3. § 133. p. 2-^6., 49 Geo. 3. c.67. f i-, and 50 Geo. 3. 
e.58. which seem temporary provisions now expiied, an aug- 
mentation of small livings pot exceeding \50l, per annum was effected, 
by gratuitously discharging them from land tax; provided the whole 
annual amount so exonerated did not exceed 6000/. But by 53 Geo. 3. 
c. 123. § 33. it is enacted, that the commissioners for redeeming land 
tax, by letters patent under the great seal, may at any time direct 
tbff exoneration and discharge of Ine land tax charged on messuages, 
lands, tenements, or other bereditamenis, belonging to au;^ livings 
or ocher ecclesiastical benefices or charitable institutions, ip cases 
wbe;re the whole clear annual income of such livings or other eccle- 
siastical benefices or charitable institutions shall not exceed the sum 
of 150/., without the transferor payment of any consideration for the 
sp[ie, in the manner and under tne directioqs and restrictions in this 
&t mentioned. {See another temporary provision to the lUe ^ct Jqt 
ydkrs^frofifi \}jik July 1817. 57 Geo. 3. c. 100. S 1.) 

By 54 Geo. 5. c. 179* §7* such commissioners may exonerate tlut 



jFim mtHffMtto tM0. 

The form of n deed of*gift of td#|^ iStteAUid by tlie 

donor; &$ the same hath been settled, and generally used, 
since the mortmahi act of the 9 Geo. c. 86. 

IThis-indent^e made the day in the 

year qjTour Lord hetmcen A. B. C. in the eating of 

X). 1 — of the one parti and the governors the bout^ ^ 

q^een Anne for tiie augmentation of the maintenanee of the poor 
clergy qf the other pait : Wztnesseth^ thdt the jsaid A. B. htdh 
given and granted^ and by these presents doth give and grants unto 

the said govez-nofs, the sum qf to he by them disposed cf and 

laid outifbr a perpetual angmentatimi qf /A^^[vicarage] qf E, in 
the county ofY. and diocese qf G. pursuant to the rules and orders 
made and established under the great seal qf Great Britain foz' 


tneesuages, lands^ Sic. belonging to any livings or other ecclesiastical 
benefices or charitable institutions, the annual income of which does 
not amount to 160{., although not rated to the land tax, from any 
future assessment to the land tax, in the same manner as directed 
by 53 Geo. 3. c. 123. § 33., in .cases where the messuages, lands, 
tenements, or hereditaments of such livings were or should have 
been rated to the land tax. ^ 

By57C?^a«3. c. 100. §5«, two commissioners were empowered, 
foithin ttvo years after \0th July 1817, to exoneiate from land tax 
farms with which two or more livings have been jointly augmented 
under ^ueen Anne's bounty, in case it appeared to them that the 
annua], income of no one of such livings, inclusive of the augmentation, 
should exceed 150/. without the transfer or payment of any con- 
sideration for the same. 

It was also provided, by 53 Geo. 3. c. 123. § 34?., and 57 Geo. 8. 
c. 100. § 2., that every incumbent of any such living or other eccle- 
siastical benefice, and all feoffees or trustees of any such charitable 
institutions, should, within one year after the passing qf 53 Geo. 3. 
c. 123. (viz. 12th July 1813), [six months more might be allowed by 
the commissioners, id. §34.], and within two yeais after passing 
57 Geo. 3. c. iOO. {viz. 10th July 1817,) transmit a memorial to 
such commissioners, verified as they should direct, and stating the 
nature of the property from whicli the income of such living is 
derived, and the amount derived from each kind of property, and 
also a certificate signed by the collector of the land tax tor the 
district, (which he shall grant,) containing a description of the 
messuages or other hereditaments belonging to such livings &c., dnd 
the name of the place where situated, and the amount of the land 
tax charged thereon ; and such commissioners might, by writing, 
certify that such lands, Ac., were exonerated from land tax (53 Geo^ 3. 
c. 123. § 35., and 57 Geo. 3. c.lOO. § 4.) ; which certificate the officer 
appointed for registry of ctmtrapts for redemption of land tax should 
re^ster gratis ; and no certificate or copy of the registry should hm 
liable to stamp duty. {Id. ^ 36., and id. § 6.) The proceedings to suen 
exoneration were to be laid before parliament by nie session of 1815, 
id. § 37. The time extended to session of 1821, id* § 8. 

y 2 
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the dispgsHicn g/’ tbf said bomiy* Which said sum qf the 

said A. B. doth hereby c&oenant and promise to and mth the said 
gavemorsy to pay fotthwith into the revenue of the said govemarSy 
to tale ^ect in possession for the use and panose aforesaid imme^ 
diatdy from the making hereof In mtnessy l&c. 

Iljfote ; This deed when executed must be acknowledged by the 
donor, before a master, or master extraordinary, in chanceiy ; 
and afterwards inrolled in chancery. And if the donor dies 
within twelve calendar months after the execution of such deed, 
the gift will be void. *' Nor is any ^living capable (by the present 
rules) of being augmented which exceeds 45/. a year. The money 
given must be actually paid into the governors’ hands, as soon as 
may be after the execution of such deed or gift. 

Where any augmentation is intended with lands ot titheSy sudi 
lands or tithes must be immediately conveyed by deed of bargain 
and sale, to be executed in manner aforesaid, and inrolled in 
chancery, according to the said act. 

Form of an instrument, now usually executed by the governors, 
when any benefactor desires it. 

Whereas a.b. o/ c. in the county of D. ■■ hath by 

Jus deed indentedy heating date the day of last 

pasty duly attested and inrolled in his majestfs high court of 
chanceryy given and granted unto the gaoernors of the bounty of 
t 296 ] lueon Avxx^y for the augmentation of the maintenance of the poor 
clergy^ the sum of 2001. for the augmentation of the [vicarage] of 
E. in the county ofY. and diocese qfG* Now the said gooernots 
do hereby promise to give the sum (f 2001. out of their revenue to 
he added thereto : the whole to be disposed of and laid out for the 
perpetual augmentation of the said [vicarage] g/’E. pursuant to the 
rules and orders made and established under the great seal of Great 
Britain , the distribution of the said bounty* Provided alwaysy 
that the said gift and grant he made compleat and ^ectual accord^ 
ing to the statute made the ninth year of the reign of his late 
majesty king George the^secondy intitidedy An act to restrain the 
disposition of lands, whereby the same become unalienable. In 
wit7ms whereof the said governors have caused thth common seal 

to be hereunto affixed 'his ■'■■■ day of ■■■ in the year <f 

our Lord — 


jFont. 

1. AT first baptism was administered publicly, as occasion 
j ^ served, by rivers i afterwards the baptistry was built at 
the entrance of the cliurcb, or very near it j which had h large 
bason in it, 'that held the persons to be bapUzed, and they went 



1 

down by steps into it Afterwards when tAiol^rsioii cattle to 4 
be disused» fonts were set up at the entrance of churches. 

I Stun ^6. 

Edm. There be a font of stone or other contpetent ma* 
terial in every church, which shall be decently covered and 
kept, and not converted to other uses. And the water, wherein 
the child shall be baptized, shall not be kept above seven days 
in die font. Lind. 241. « 

Or other* competent material^ In which the Child may be dip- 
ped. Id., * 

S. Edm. The fonts shall be kept locked w^for fear of sorcery. 

Lind. 247. 

For fear of sorcery] This was some vulgar superstition, which, 

Linwood says, it is better to say nothing oi^ than to explain. Id. 

4. By the rubric of the 2 Ed. 6. it was ordered, that the water 
in the font should be changed once in every month at the least. 

And on changing the water, there was a new benediction of it. 

5. By Can. 81. According to a former constitution^ too much [ 297 ] ' 
neglected in many places, there shall be a font of stone in every 

church and chapel where baptism is to be ministered, the same 
to be set in the ancient usual places : ia^which only font the 
minister shall baptize publicly. 

Former constitutmi] That is, amongst the canons made in the • 
year 1571* 


[iFOVma pauperis, (Pleading in.) 

See SDefaitidn'on. 

A PARTY'S swearing himself not worth 61. gives him no in- 
defeasible right to be admitted a pauper ; but that feet, if 
denied, must be specifically proved : nor will that proof be suf- 
ficient, if the party can be fixed with ^receipt of competent in- 
come (6), though he may not be worth 51. after paying his 
debts. (7) 

A pauper so admitted in the middle of a suit may be con- 
demned in costs at least, up to the time of his being admitted 
pauper. (8)] 

iFortiudttom See 
tiDemral tmntiU See 
(Dillirmm motth0« See 


(6) Cl^ord s.Mahey^ 1 Add. Rep. 124. 

(7 ' Lovekin v. Edxna'^ds, 1 Phtll. Rep. 179. Anon. 2 Salk. Rep. 507. 
(8j Filetioood v. Cousens and others, 1 Add. Rep. 288. 


<IE)iei>e lanM. (9) ‘ 

Every T7*VERY church of common right is entitled to house and 

Wea ^ ^ glebe. And the assigning of these at the first, was of 

glebe. such absolute necessity, that without them ho church could be 
regularly consecrated. Gibs. 661. (b) 

[ 298 ] simple of the glebe is in abeyance; from the 

Glebe French bayer, to expect : that is, it is only in the remembrance, 
expectation, and intencfment of law. 1 Inst. 34*2. (c) 
n abeyance. provided by the wisdom of tlie law, for that the 

parson and vicar have the cure of souls, and are bound to cele- 
brate divine service,^ and administer the sacraments : and there- 
fore no act of the predecessor shall make a discontinuance, to 
take away the entry of the successor, and to drive him to a 
real action, whereby he might be destitute in the mean time. 
1 Inst. 341. 

Freehold 3. After induction, the freehold of the glebe is in the parson. 

thereof m Gifo. 661. (1) 

the parson. 

(9) Glebe is a portion of land belonging to or parcel of the parsonage 
or vicarage, over and above the tithes. The woid properly means a 
hard turf, or clod of earth, with grass growing thereon. Ayl.Par. 285. 

(b) The house and glebe are both comprehended under the word 
* mansCs of which the rule of the canon law is, sancitum est ut unicuique^ 

ecclesKs wins mansus integer absque ullo servUio tribuaiur. Svelm in 
verb. X. 3. 39. 1 Lind- 254. By the 17 Geo. 3. c. 52 , intituled, ** An 
act to promote the residence of the parochial clergy,’’ &c. explained 
by the 21 Geo. 3. c.64., it is provided, that the incumbent of any eccle- 
siastical living whereon there is no house, or the house is so ruinous 
that one year’s rent will not suffice to repair it, may, with the consent 
of the ordinary and pation, borrow a sum of money not exceeding 
two years* produce of such living, for the purpose of repairing the old 
house, or building a new one, and may mortgage the glebe, tithes, 
and other profits of the living, for twenty-five years, or until the 
money so borrowed, with iiUerest and costSj shall be repaid* To 
effect this repayment, the incumbent ^hall, besides interest, if resident, 
pay to the mortgagee five per cent.^ if non-resident, ten per cent, per 
annum of the principal sum. If the living exceed in clear yearly 
value 100/., and there be no house on it, or it be ruinous, and the 
iricumbent shall not think at to lay out one year’s income in repairing 
it, nor make application for the benefit of this act, and shall not 
reside during twenty weeks within any year, the patron and ordinary 
may mor^j^e the living without him for the above purposes. Sec 

(c) See Siiceance. 

()) By induction, the parson is put in possession of a part for the 
whole, and may maintain an action for a trespass on the glebe land, 
though he has not taken actual possession of it. Buhner v. Buhner^ 
2B.^ A. 470. Sec also Beclmtk v. Hardings I B.Sf A. 517. Cl^rd 
V. WickSf id. 506. Graysbrook v. Fojr, Plotvd. 281. 



(Silebe ^ 

4. But yet'fae^ in^y oot tha .(Reaming which, Yet not 

it was of ancient titoe ordained by u^cotistittition of ardbishop alienable* 
Z^ngtoH^ as follpweth : Being wiljjng to provide ifoc in^m- 
lUties pf churches, we do establish by the authority pf thid pre- 
sent council, that ilb abbot, prior, archdeacon, dean, or other 
having any parsonage or dignity, nor any inferior clerk, ahaU 
presume to sell, mortgage, info^ de noeoo^ or in any oth^ man- 
ner alienate (without obset'ving the form of the canon) the posses- 
sions or revenues of the dignity or chuildi committed to them, 
to their kinsfolk or friends, or to any other whatsoever. And 
if any one shall presume to do contrary hereunto, the same shall 
be void ; and he who so presumeth shall be deprived by his su- 
perior of the parsouage or church which he hath injured, unless 
within a time to be appointed by his superior he shall restore at 
his own expenco, without damage to the church, that which he 
shall have alienated. And moreover, he who shall receive any 
ecclesiastical goods, and after admonition shall presume to de- 
tain the same, shall be excommunicated, and not absolved until 
he shall make restitution. And also the greater prelates shall 
observe the same. Lt7id* 140. 

hfeqjf de 7urvo\ That is, so as that the grantee shall take to 
himself and his successors, the fruits and profits of the thing 
granted in fee, the estate remaining in the grantor. Ldnd. 149. 

This was before the statute of Quia empfores ferrarum^ [ 299 ] 

which prohibits all such grants in general. 

Without observing the form ef the canon"] That is, the bishop 
might not do the same withqut consent of the chapter; nor 
otlier ecclesiastics, without the consent of the bishop. I Inst. 144. 

3 Co. 75. (d) 

Greater prelates] That is, greater than the abbot: and so 
this constitution extendeth also to the bishops. Lind. 150* 

And hy the statute of the 13 1. st. 1. c, 41. (2) Our lord 

the king hath ordained, that if abbots^ priors^ keepers of hospitals 
and other religious houses founded by him or by his progenitors, 
do from henceforth aliene the lands .given to their houses by 
him or by his progenitors, the land shall be taken into the 
king’s hands, and holden at his will, and the purchaser shall 
lose his recovery, as well of the lands as of the money that he 
paid. And if the house were founded by an earl, baron, or 
other person ; for the lands so aliened, he from whom or from 
whose ancestor the land so aliened was given shall have a writ 
to recover the same land in demesne. In like manner^ for lands 
given for the maintenance of a chantry, or of a light in a church 
or chape), or other alms to be maintained^ if the land given be 

(d) See Heaeeo. 

(2) Semblef Expired since 31 Hen.S. c. 13., 23 Hen. 8. r. 10. 
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iSfttie ioifla. 

aUfO^,: but if Uie laud so given for a chantry» ttglity^tisteiiaiice 
of poor peoplei op Other almS' to be maintained or done) he Uot^ 
aliened, but such alms is withdrawn by the space of two years; 
an action (3) shall lie for the donor or his heirs, to demand the 
land so given in demesne, as it is ordained in tlie staiute 
(Homester^ for lands leased to do, or to render the fputtfa 
part of the value of the land, or more* 

If abbots^ prioi^s^ keepers of hospitals^ and other religious houses^ 
Seeing this act beginnetb with abbots and concludeth with pthei: 
religious houses; bishops are not ^comprehended within these 
words, for they are superior to abbots, and these words [other 
religious houses'] shkll extend to houses inferior to them that 
were mentioned before. 2 Imt. 457. 

Or other alms to be maintained] This latter clause ex- 
tendeth to lands or tenements given to any ecclesiastical person, 
(that is, either religious, as abbots, or priors; or secular, as 
parsons of churches or others,) for the finding of a chantry priest, 
or of a light, or any other charity or alms deeds, or when a 
chantry is incorporated, and lands given for maintenance of the 
same. 2 List. ^59, 

[ 300 ] And this branch b^ng general, the same extendeth as well to 
bishops and all other secular persons, or ecclesiastical, as re- 
ligious, consisting of one sole person, or aggregate of many* 
2 Inst. 459. 

Statute of Gloucester] Which is that of the 6 Ed. 1. c. 4. 
which ordaineth, that if a man let his land to farm, or to find 
estovers, in meat or in cloth, amounting to the fourth part of 
the very value of the land, and he which holdeth the land so 
charged letteth it lie fresh, so that the party can find no distt*ess 
there by the space of two or three years, to compel the farmer 
to render or to do as is contained in the writing or lease ; the 
two years being passed, the lessor shall have an action to de- 
mand the land in demesne by a writ out of the chancery. 

Yet still, they might have aliened, though not of themselves, 
yet witli proper consent as aforesaid : for at the common law, if 
the bishop with the assent of his chapter, or the abbot with the 
assent of his convent, and the like, had aliened the land, the 
estate of the alienee could not have been avoided; for they, 
having a fee simple, were not restrained from alienation* But 
now, by the statutes of the 1 Eliz. 1 . 19.* and 13 Eliz. c. 10*, all 
gifts, grants, feoffments, conveyances, or other estates, if they be 
contrary to the tenor of the said acts respectively, shall be utterly 
void and of none effect ; notwithstanding any consent or con- 
firmation whatsoever. 2 Inst. 

. (S) Tiz. The writ oli Cessavit eo quod tenens in Jaciendis servitiU 
per biennium jam cessavit. F. N. B. 208. 



For by tfae 19. with rrg&rd eritketedf 

Uiflt dll gifts, grants, feoffments, fines, of 6dtef or 

estates, to nad, made, done, or suffered, bfeetiy dfbhbiirhop 
or bishop, of any honours, castles, manors, lands^ tenemental Of 
oUier hereditaments, being parcel of the possessions of his arch- 
Ushoprie or bishopric, or belonging to the satne, to any person or 
persons, bodies politic or corporate, whmby any estate should 
<>r may pass from the same archbisho]^ or bishop, or any of 
them, other than for the term of twenty-one years, or threO 
lives, from such time as any such lease, ^rant, or assiiranOe shall 
be^n, and whereupon the old accustomed yearly rent, or more, 
shall be resei*ved and payable yearly, duiififg the said term of 
twenty-one years, or three lives; shall be utterly void and of 
none effect. 

And by the }S£liz» r. 10. With regard to all other spiritual 
pet MU and cotp(n*ations^ it is enacted as followeth: For that 
long and unreasonable leases made by colleges, deans, and chap- 
ters, }Xirsons, vicars, and other having spiritual promotions, be 
tlie ohiefest causes of the dilapidations and the decay of all 
spiritual livings and hospitality, and the utter impoverishing of 
all successors incumbents in the same; it is enacted, that all C 301 2 
leases, gifts, grants, feoffments, conveyances, or other estates to 
be made^ had, done, or suffered, by any master and fellows of 
any college, dean and chapter of any cathedral or collegiate 
church, master or guardian of any hospital, parson, vicar, or 
any other, liaving any spiritual or ecclesiastical living, or any 
houses, lands, tithes, tenements, or other hereditaments, being 
parcel of the possessions of any such college, cathedral, church, 
chape], hospital, parsonage, vicarage, or other spiritual promo- 
tion, or any ways appertaining or belonging to the same, to any 
person or persons, bodies politic or corporate, (other than for 
the term of one-and-twenty years, or three lives, > from the time 
that any such lease or grant shall be made or granted, where- 
upon the accustomed yearly rent, or more, shall be reserved and 
payable during the said term,) shall be utterly void and of none 
effect, (e) [And see llfftSfSf.]] 

So that now they may not alienate, although with consent as 
aforesaid, for longer term than twenty-one years, or three 
lives. (4) 

{e) By 57 Geo. 3. c. 99. § 32. All contracts for letting houses of 
residence, or the buildings, gardens, orchards, and appurtenances 
necessary thereto, on which any spiritual person shall be required to 
reside by the bishop, are void. 

(4) One in possession of glebe land under a lease void by 13 Eliz. 
c. 20., by reason of the rector’s non-residence, might yet nmintain 
trespass upon his possession against a wrong-doer. Graham v. Peat, 

1 East* 




Exchange 
[previous to 
^ Geo. 3. 
c.i47, &c.] 
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Wabtcb. 


Tithes t f 

glebe lands 


6. Nor by the same rule might they exchan^, though they 
do it with like consent ; as it was laid down in Turiher^^ case^ 
T, 40 where the parson exchanged his glebe land^ and 
died ; and though the successor, by entering into the exchanged 
lands and taking the profits, did bind himself for his own time 
(being made beibre the IS it was declared, that no such 

exchange since the 13 Uliz. could l>e good. Yet in the Chancery 
Ri^porhi 5 Car.y in the case of Mmgan and Clerks we find a decree 
made to confirm an exchange of glebe for other lands* Gih$. 661. 
[And it has been commbnly] done by act of parliament. 

But as exchange^ in either of the ways above mentioned can- 
not be made withotit considerable expence, it hath been some- 
times piactiscd, (especially in laying together small quantities of 
land, for the sake of inclosnre and improvement,) for the incum- 
bent to make a^i exchange during lus own time, in which his 
successors also will find the same atlvantage ; until by length of 
time all remembrances wheie the lands Ibrnierly lay shall be 
worn out: which, although it doth not operate to effect a legal 
title, yet no peison being grieved thereby, will probably never 
be inquired into and disannulled. 

And by the 1 Gro,3. a/. 2. r. 10. Where a benefice hath been 
augmented by the governors of queen Anne\ bounty, it shall be 
lawful, with the concurrence of the said governors, and the in- 
cumbent, patron, and ordinary^, to exchange all or any part of 
the estate settled for the augmentation theieof^ for any other 
estate, in lands or tithes, of equal or greater value, (g) [The 
glebe being an addition to the parson ejc dono fwidatoris^ a 
lector may be without any glebe, as he may convey it to the 
vicar, reserving a rent only for himself. ($)] 

6. So also they may not commit waste, by felling wood, or 
the like ; and if they do, a prohibition will be granted, for which 
there is a writ in the register. Gih. 661. (A) 

But it hath been adjudged, that the digging of mines in glebe 
lands is not waste; and accordingly, when a prohibition was 
prayed in the J3 Gt;. 2 by the eail of Rutland, it was denied ; 
for, said the court, if this were accounted waste, no mines that 
are in glebe lands could ever be opened. 1 Lev. 107* 1 Sid. 152. 
S. C. ^6) 

7. Glebe lands in the hands of the parson shall not pay tithe 
to the vicar, though endowed generally of the tithes of all lands 

(s) power is extended to all messuages, buildings, and lands 

belonging to every such augmented living or cure, by 43 Geo. 3. c. 107* 

(5) Edgar v. Sonel^ Gvom. 495. Cro. Car. 169* Gibs. 661. 

{h) Or an injunction from chancery. See DtfaptH&tiono, in the note. 

(6) But in Knight v. Moseley, Ambler's Rep* 176., Lord Hardmicke 
said, that a person cannot open mines, but may work those already 
opened. 
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withia the parish; nor being in the hands of tb^^vicar, shall they 
pay tithe to the parson: and this is according to the known 
maxim of the canon law, that the church shall not pay tithes to 
the church. But if the vicar be specially endowed of the small 
tithes of the glebe lands of the parsonage, then he shall have 
them, though they are in the hands of the appropriator. 

&bs. 661. Deg. p. 2. c. 2. (/) 

If a parson lease his glebe lands, and do not also grant the 
tithes thereof, the tenant shall pay th6 tithes thereof to the 
parson. Deg. p. 2. c. 2. 1 ItolTs Abt\ 655. (7) 

And if a parson lets his rectory, reserving the glebe lands, he 
shall pay the tithes thereof to his lessee. Offo. 661. 

[And now by sUitute 55 Geo. 3. c. 147. intituled, “ An act for [ExcLang^ 
enabling spiritual persons to exchange the parsonage or glebe pui chase, 

‘‘ houses or lands belonging to their benefices, for others of 
“ greater value, or more conveniently situated for their resi- parbonage 
‘‘ dence and occupation, and for annexing such houses and 
“ lands so taken in exchange to such benefices, as parsonage under stirtS 
or glebe houses and lands, and for purchasing and annex- 55 C^o 3 . 

“ ing lands to become glebciiu certain cases, and tor other pur- ^^7., 
poses ; ” it is enacted, That the incumbent of any ecclesiastical 
benefice, perpetual curacy, or parochial chapelry, by deed i Geol 4 . 
indented and registered (as in f 1 9.), and with consent of the ^0 
patron of such benefice, &c. and of the bishop of the diocese 
(signified as in § 10.), may grant and convey to any person and 
Ids heirs, or to any corporation sole or aggregate, and their suc- 
cessors, the parsonage or glebe house (7«), with its out-buildings, 

(^) [Bhncoe v, Mayson^'] Moore, 457* 479. 910. <5>av.3. 1 Brotonl. 69. 

Cro. Eliz. 479. 578. S. C. [ Warden of St. FauPs v. the Dean, 4 Pri. 

R. 73.] Novum genus exactionis est ut clenci d clericis decimas exigant, 
cum nusquam in lege domini hoc legamus ; non enim levitcB a Uvitls 
decimas accipisse leguntur. X. 30. a. [And where the vicar, who was 
endowed of the small tithes, sued the rector for the tithe of a mill 
newly erected on his glebe lands, the court adjudged that it should be 
paid to the vicar. Anon. GtnUl. 286. "So if the parson’s or vicar’s 
glebe is in another parish than where the church is situated to which 
it belongs, the tithes of such glebe are payable to the incumbent of 
that parish wherein the glebe lies, unless some special exemption be 
shewn. Edgar Sorrel,, Gvom. 435. Cro. Car. 169. Gibs. Cod. 661.] 

(7) Stile v. Miles, Otven's Rep. 39. D^er, 43. a. Brotvnl. Rep. 69- 
(7o) Where lights had been enjoyed for more than twenty years, 
contiguous to land which within that period had been glebe land, but 
was conveyed to a purchaser under 55 Geo. 3. c. 147*, it was held, 
that no action would lie against such purchaser for buildiDg so as to 
obstruct the lights, inasmuch as the rector, who was tenant for life, 
could not grant the easement, and therefore no valid grant could 
be presumed. Barhet y. Richardson and another. itB.&A.Rep. 
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gardens^ and glebe lands, pastures, rights of common or 
way, or any part thereof, belonging to the same, in exchange for 
any house, buildings, yards, gardens, and appurtenances and 
lands, or either of them, whether lying within the local limits pf 
such benefice, &c« or not, but being situate conveniently for "actual 
residence or occupation^by the incumbent, and being of greater 
value or more conveniently situated than the premises so to be 
given in exchange, tpid b^iug freehold or copyhold of inheiitancc, 
or for life or lives holdea of any n^n or belonging to the >ame 
benefice ; and that the Incumbent may, by like deed and consent 
(as in § 10.), accept and take in exchange to him and his succes- 
sors for ever, from any person, &c. any other house and lands, 
&c.' or either of them, being such frcenolds, copyholds, &c. and 
of greatei value, or more conveniently situated, in exchange for 
suen parsonage, &c.; and which house and lands so taken in 
exchange shall for ever after such conveyance thereof be the 
parsonage and glebe house, lands, and premises, of such benefice, 
and shall be annexed theieto, and enjoyed by the incumbent and 
his successors respccti\ ely, without any licence or \^rit of ad qtwd 
damnum ; and all copyholds so annexed shall become freehold, 
and no greater quantity than 30 statute acics of any such glebe 
lands shall be exchanged. The parsonage, &c. to be exchanged, 
in all exchanges for other lands, &c. made by owners having less 
than a fee therein, or being a corporation, or under legal disa- 
bility, shall be of equal or not of less value than the latter. 

^ 2. Enacts, that where the lands or any part thereof to be 
so conveyed in exchange to any incumbent, and to be annexed to 
such benefice, are exempt from the render of tithes in kind, or 
covered by any modus, composition real or prescriptive, in lieu 
thereof, then the glebe, &c. to be conveyed in exchange to such 
incumbent (unless otherwise agreed) shall, after the exchange, 
be discharged from tithes in kind, or be subject to the same 
modus as the lands so convpycd in exchdiige to such incumbent. 

§ 3. Provides, that no incumbent shall be evicted from the 
house, &c. and premises ^ conveyed to him in exchange, by 
reason of any claim theieof, thiougfi any title prior to that of the 
party conveying the same, or through any defect of his title, but 
the latter mi^ use all sucli remedies in tiyiiig his right to obtain 
possession of any house or piemises granted in exchange by such 
incumbent^ as he would have had in regaid to recovering pos- 
session of that conveyed by him to such incumbent. 

By #4. Any incumbent, &c. of any benefice, &c. (as in § 1.), of 
or to which any manor is parcel or appurtenant, and as parcel, 
&c. to which any lands or tenements have been usually granted^ 
or demised, or grantable, &c., by copy of court-roll, or otherwise, 
for life or lives, or for term of years absolute or determinable on 
any life or lives, by deed indented and registered (as in § 19.), wiljh 



consent ofmtron and bishop testified In § n^^ annex to 

such benence} See., as gl^be lan^ or '^arsona^e hous^, d\ or atiy 
^part of such lands or tenemen||8^ whifeth'ibr local 

limits or not, which after such annexhtion shsCll cease to be so 
demisable by the incumbent, and shall Jb^Ahijne the glebe land 
and parsonage house annexed to su^ bfen&%e, &c« for ever, 
without licence or writ of ad quod damnum i but such annexation 
shall not annul existing grants or demises thereof. 

By § 5. Where there is no existing parsonage house on any 
bcnrace, or where the existing parsonage or its out-buildings on 
any such benefice shall be inconvenient, too small, or incommo- 
diously situate, any person being seised in #fee, and any corpor- 
ation sole or aggregate, with or without confirmation, as the case 
may require, with consent of incumbent, patron, and bishop (as 
in § 10.), may convey by deed indented and registered, &c., to 
any incumbent (who may also accept the same,) any messuage, 
out-buildings, yaid, garden, orchard, and croft, &c,, right of way 
or easement, whether lying within local limits of benefice or not, 
but being conveniently situate for actual residence of the incum- 
bent ; and the same shall become the parsonage house, &c. of 
the benefice, to be enjoyed by the incumbent without licence of 
writ of ad quod damnum after annexation, with due registry of 
patron’s and bishop’s consent (as in ^ 10. and 19.), the incum- 
bent may take down the old parsonage, &c., and with like con- 
sent apply the materials, or the produce of their sale, to some 
permanent improvement of the benefice, but nothing herein shall 
enable infants, lunatics, or feme coverts, without their husbands, 
to make any such conveyance. 

f 6. Provides, that the incumbent, &c., of any benefice, &c. 
(as in § 1.), the existing glebe of which does not exceed five 
statute acies, may, with consent of the patron and bishop (as in 
^ 10.), purchase any lands, not exceeding 20 statute acres in all, 
with the necessary out-buildings thereon, whether within the 
local limits of the benefice, &c., or not, so as the same be situate 
conveniently for building a parsonage or ^lebe house and out- 
buildings, or for gardens or glebe thereof, and for actual resi- 
dence by the incumbent; such land being either freehold or 
copyhola of inheritance, or tor life or lives nolden of any manor 
belonging to such benefice, and shall be annexed as glebe to 
such benefice, See., and enjoyed by such incumbent, &c. without 
licence or ^rit of ad quod damnum^ all copyholds so annexed 
becomii^ freehold. 

§ 7* Enacts, that incumbent may also, with consent of patron 
and bishop (as in $ 10.), borrow (besides the money authorised 
to be borrowed by 17 Geo. 3. c. 53. § 1.) such sums of money "as 
are certified by a surveyor’s valuation on oath to be the value of 
the lands at their purchase, not exceeding two years’ clear income 
of the benefice, after deducting all taxes, &c., except assistant 
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curoke^ia sftUay, if *«ny, by inoHguge by xieed (to be i^^stered as 
in § 19«) of the tithes of the b^eficejifor twenty-eight yciai*^, or 
till the prinqjpai money, iifteresL and costs of recovery thereof, 
are paid off; which mor%ag^ deed shall bind the incumbenft 
executing the s^unn^ and his aucctSSsors ; a counterpart of which 
shall be executed by fhaanOrtgagees, and kept by the incuidbent; 
and the incumb^t ah^l annualty pay, as w^ll the interest of the 
principal, as also the/iirther sum of 5L per cent, per annum of the 
principal originally Mvknced on the mortgage ; and if not resi- 
dent on the benefice twenty weeks annum^ \0L per eenh pet* 
ann.^ till tlie whole thereof^ with the interest, costs, &c., be paid 
off; and every incumbent who shall pay only 5 per rent, per 
annum shall at any time of payment produce to the mortgagee 
a certificate of his twenty weeks’ residence in that year, under 
the hands of two rectors, &c., or officiating ministers of adjoining 
parishes ; in default of which payment the bishop may sequester 
the profits till it is made ; and if in arrear for forty days next after 
tbe yearly day of payment, the mortgagee may recover the same 
by distress and sale, with costs, as landlords n^over rent in ar- 
rear ; and any difference as to the payment of such principal and 
interest, in case of avoidance by death or otherwise, shall be de- 
termined by tw'o indifferent persons, to be named by the person 
making avoidance, or his representatives, and the other by his 
successor, within two months after such avoidance ; and if they 
cannot agree, the bishop shall appoint some neighbouring clergy- 
man finally to decide between the parties. 

By 56 Geo* 3. r. 52. § 1. The incumbent of any benefice, with 
consent of patron and bishop of diocese, or if in a peculiar, of the 
archbishop or bishop to whom it shall belong, signified as in 
55 Geo. 3. c. 147. § 10., may apply money arising from sale of 
timber, cut and sold from the glebe lands, copyholds, &c., of 
the manor of the benefice, towards the exchange or purchase of 
parsonage house, or glebe lands, under that act. 

And by 55 Geo. 3. »•. 1 4V- § 8, 9. The governors of queen 
Anne’s bounty may advance any sum not exceeding 100/., in 
respect of each benefice, &c , the clear yearly value of which 
does not exceed 50/. without interest, on security of a mortgage 
(as in % 7.), and may lend, in respect of such benefice, the in- 
come ol which exceeds 50/., any sum not exceeding two years’ 
yearly income thereof, on like mortgage, with not more than 
4/. per interest 

& any collie or hall of Oxford or Cambridge, and any other 
corporate body having ecclesiastical patronage, may lend any 
sums at their disposal on such mortgage, with or without in- 
tfiiest, for the convenience of the incumbent of any benefice 
withiti their patronage. ^ 

By ^ 10. The consent of the patron and bishop shall be giveh 





(SastSkigMA. 

> A 

* IT ■'• 

to HI $ucb 4e^s df ejfjdbnge^mortg^ or pubhase^ befi)re the 
execulion thereof by tliel|tcutnb«iit, tbeirdieifiig^ade parties 
to and signing and bealing the^ jpam# iif #l^oe of 4^wo or 

nkore credible witnesses^ whp HietjUi adest tt#4Mie by ii^orse- 
ment^ that they were so s%n^ &c.,»plilS;|pu tugn the execu- 
tion thereof by the incumbent. ^ ^ 

§ 11. Provides^ that all the powers ^ gbrw .Ijy this act to the 
bishop of any diocese, shall be exercised, as to peculiar^ by the 
archbishop aud bishop to whom they i^spectively belong, and 
not by the bishop of the diocese where #thuy aic locally situate, 
except where they belong to any other person or corporation 
than archbishops or bishops. 

By 55 Geo. 3, c.\4>7. §12. All owners of messuages, lands, 
&C., whether being a corporation solo or aggiegate, or tenants 
in tee or in fee tail, or for life, and all guardians, trustees, &.C., for 
charitable or other uses, and all husbands or committees acting 
for such owners, being infants, femes covcites, or lunatics, or 
under othei legal disability, by deed indented and registered (i^s 
in § 19.)j and with consent of incumbent, patron, and bishop, 
may giant any house, &c., or lands, &c., or either of them, in 
exchange for any such pursonage-house, &c., and glebe lands, or 
may sell to such incumbent any lands not exceeding 20 statute 
acres, (but see next secUon^) with necessary out-biiildings, for a sum 
declared just, on a valuation made. (As in §15.) Such parsonage, 
&c., so exchanged by tlie incumbent, shall be vested iii and set- 
tled on the same persons, and to and for the same uses, trusts, 
and limitations, with the same powcis, &c. and incumbrances as 
the messuages and lands exchanged were settled upon before the 
exchange, or would liave been settled if it had not been made ; 
and all purchase-money received on account of such lands, &c., 
belonging to any corporation, infant, feme covert, lunatic, or 
other person under legal disability, sliall be paid into tbe bank 
in the name of the accountant-geneial of chancery, to be invested 
in the funds in his name, and the dividends paid to the persons 
entitled to the rents, &c. of the lands ^sokJ, until the same is laid 
out in pui chasing the land tax or payiijg off* incumbrances, or 
in the purchase of other lands, &c. to the same uses. 

None of the incapacitated persons named m § 12. shall convey 
more than five acres under this act. Id. § 1 3. 

Where any exchange or purchase shall be made under this 
act, six calendar momhs’ previous notice, desciibmg the premises 
respectively to be given and taken in exchange or purchased, 
shall be given of the iutention to make such exchange or pur- 
chase, by insertion thereof for three successive weeks in some 
county newspaper, and by fixing it on the door of the cbnrch 
shortly before the commencement of the service, on three Sun- 
days successively. Id* § 14, 




In all cases ^jxfhatige and purcba^ under this acl^ the 
bishop,, receSrin^such maps and valuation, shall, if he so &r 
approve of such eKhange, i&c., issue a commission of inquHry 
under his hand and sea], directed tb not less than six pers<XnS|» of 
whom three shall be beneficed cleigymcn resident near such 
benefice, &c., and one a barrister of three years^ standing, to be 
named by the senior judge of the last nisi pnus commission for 
the county ; and if in Cheshire or Wales, by the chief jj^ce, iQr 
other justice of the great sessions, in his absence. 56 Geo^ 0* 
c. 52. $ 2. (If in IVIiddlescx, by the chief justice of king’s bench 
or of common pleas for the time being. 1 Geo. 4*. n. 6. $ 9^) 
Whose return shall be made on actual inspection of the premises, 
such map and valuation before them, and^ signed by a ma* 
jority, or by two of the ^aid clergymen, together with such fear-t 
lister ; and no such exchange or purchase shall be made, unless 
the return certify that it is proper to be made, and will prbmot^ 
the permanent advantage of the benefice. 55 Geo, 3, c, 147* 16* 
56 Geo. 3. c. 52. § 2.‘ 1 Geo. 4. c. 6. § 2. 

If the patron of any such benefice, &c. is a minor, idiot, luna- 
tic, or feme covert ; guardian or committee, or husband of every 
such patron, may execute deeds, &c. for him, and shall bind 
him thereby. 55 Geo. 3. c, 147. § 17. 

Where the patronage of any such benefice, &c. is in the crown, 
and is above the yearly value of 20/. in his majesty’s books, the 
consent of the crown to the proceedings under this act respect-^ 
ing the same shall be signified by the execution of the deeds by 
the first commissioner of the treasury ; or if not exceeding 20^ 
per annvm^S^w by the lord chancellor’s execution ; or if within 
the patronage of the crown in right of die duchy of Lancaster, 
then by such execution by the chancellor of the duchy. Id. § 18. 

One part of all deeds and instruments made and executed in 
pursuance of this act, with the maps and valuations, commissions 
of inquiry, and returns thereto, shall within twelve months 
date, be eutere(^^the office of the registrar of the diocese wheil^^ 
iq the benence, (as in § 1.}, is locafiy situate ; if within a pecu>r . 
liar, then with the registrar hereof for preservation therein (and^ 
such registrar shall s^gi^^a certificate of deposit either on the 
same or a separate |N^chn^m); which deeds, &c., shall be open 
to inspection at prop^ and an office-copy, cjprtified by 

the registrar, shills |ie'd¥!mnce thereof in all courts, which he 
shall grant on request ; and 10s. sliall be paid him. Insides any 
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Imrid^stsmp-du^, o Mfife w ^1(8^ 

o4hl^««opy so eertified, id!. $ ^ WoTn .• 

Tliis act sbaH not fepeal mfket Is forll!^a^|tfdvdil»lit dt 
anjr banedce, id. $ 21.1 * * * ^ m 

¥. Sf Uat. ¥dH.W. (r.ll. If anv iflbtfciieS shall laombtat 
bhfeM Im death hath caused any of hw^glebctiaiiw to t»1ll&iaw 
aSt town at his proper costs and 'charges^^th any corii^r 
gNH0)Nn such case, every such inciunbeift make'^bis teMa* 
meut'of all the profits of the com growing upon the l^d gl^e 
Unds so Manured and sown. $ 6. ' • ' 

But if his successor is inducted t^ore the severance theredf 
fhMn ihe^ound, the succ^sor shdf'have the dthe thereof; 
aldiough die executor repres^t the person of the testator, yet be 
csinnot represent him as parson, inasmuch ad another is inducted. 
iBdPs Abr.QSS. Wats. 504,. * < 

Otherwise, if the parson dieth after severabce from the gronnt!^ $03 j 
and before the coidt is carried off; in this case, the successor , 
shal^haveno tithe: because,* though it was not set out, yet a 
right to it was vested in the deceased parson W the severance 
from the ground. The same is true in case of deprivation or 
reaiMiation after glebe sown : the successor shall hairi tha tithe, 
if toe com was not severed at the time of his coming in ; other- 
wise if severed. Gibs. 662. (k) 

<IpOOh0 of the Church. See Cj^urcj^. 


<®r8ce. 

fj^RACE is sometimes used for a faculty, licence^ or dispmi- 
sation ; but this seemeth to be only in case where the matter 
proceeded! as it were ex greUtOt of grace and fa»0i»|<aiid noa'* 
where the licence or dispensation is granted ofijMhM^ or of 
necessity. Ayl.Pat.S5S. 

*■ 

^BAIL, gradale, is that book which containeth all that was to . 

be sOOg by Ae quire at high mass ; the pttttts, <^seqaeneeif, ^ 
halleliimhs; the Credlq oiflfertoiy, trisagium, as also the office fbr 
spnhknng the holy water. iJndw. 251. 

tnuormatt. See 

tCiMthian of ihe spirituelii^. • 

* (t) Per cafe Ch.J. f Woiyfe v. JBwer,] 2BH2it. 184'. 
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Sieitty 1. TT seemeth t^iat among protestants heresy is takto a 

wii*t. ^ A f^jgg opinion repugnant to some point of doctrine cle^tl!^ 

revealed in scripture, a^d either absolutely essential the 
(Kristian faith, or at least of most high importance. 1 Howl 5. 

But it is impossible to set down alfthe particular errors v^iijh 
may properly be called heretical, concerning which there are and 
always have been so many intricate disputes : however the follow- 
statute of the 1 Eliz. c. L, which erected the high cornmisi^ion 
court, having restrained the same from adjudging any points to 
be heretical but such as are therein expressed, it hath been 
since generally holden, that although the high commission 
court was abolished by the statute of the 16 Car A. c.ll., yet 
those rules will be good directions to ecclesiastical courts in r^a- 
tion to heresy. 1 Honxi. 4. 

By which said statute of the 1 Eliz. c. 1. it is enacted as fbl- 
loweth: All such juiisdictions, privileges, superiorities, and pre* 
eminences, spiritual and ecclesii^ticm, as b^ any spiritual or 
ecclesiastical power or authority, liave heretofore been, or may 
lawfully be exercised or used for the visitation of the eccle- 
siastical state and persons, and for reformation, order, and 
correction of the same, and of all manner of heresies, schisms, 
r abuses, offences, contempts, and enormities, shall for ever be 
unlt^ and annexed to thk impeiial crown of this realm. $ 17. 

And such persons to whom the queen shall by letters pfitent 
under the great seal give authority to execute any jurisaiction 
spiritual, shall not in any wise nave power to adjud^ any matter 
caus^ to be heresy, but only such bM heretOl^re have b^n 
^ut^d to be heresy, by the authority of the canonical sa*ip- 
t ture^f or by some of the first four general councils, or by i^ny 
other geiftral council wherein the satne was declared heresy by 
the^press and plain words of fte^said carionical scriptureS| or ^ 
SUpp as hereafter shall be judged or determined to be herei^j by 
the high court of parliament, ivith the assent of the clergy in 
^ ^ Convocation. { 36. ^ 

1 And this is the first bounda^ that was set to file extein of 
V heresy as to the matter thereof what oOly slodl be ad^d^d 
^ heresy. 1 H.H* 406. 




«.TIie ffrouo4 of 

times of popem i7^m4 ^ - ^ ^ ^ ^ 

tht^btti^ of Rome 
'sOleivet in its own nature 
contrary to the gospel 

church ; such as speaking against pilgrima^s, aga&it the wor-» 
ship of images, against the necessity of aniteylarlonfessiclb, and 
the like* Gibs. 352. ^ 

Insomuch that the canon law reckon^ up'^ighty-cilght diflfer* 
e0lV#ils of heresy. Ayl. Par. 290. • 

act indeed is not so particular and certain as might have 
hee^ wished ; for according to the inclinationr of the jud^, pos- 
sibly SGSne would determine that to be heresy by the canonical 
sc|jptures which is not all heresy, nor contrary to the canonical 
scriptures ; but howsoever, it brought heresy to a greater cer- 
tainty than before. 1 IL H. 407* 

2. Lord Hale says, Before the time of Richard the second, Power cf 
tliat is, before any acts of parliament were made about heretic^ ^ 

it is without question, that in a convocation of the clergy or prcP Squire^ 
vinclal synod, they might and frequently did here in England A^e. 
proceed to the sentencing of heretics. 1 H.H.390. 

Mr. Hawkins says, It is certain that the convocation may 
declare what opinions are heretical ; but it hath been questioned 
of late, whether they have power at this day to convene and con- 
vict the heretic. 1 Haw, 4. 

And Dr. Gibson saith, How far the convocation of each 
province, which had once an undoubted right to convict and 
punish heretics in a s\ nodical manner, doth still retain or not 
retain that authority, he will not presume to say; until the judges 
ahall be clear and nnal in their opinions, and that point shml 
have received a judicial determination. Gdbs. 353* 

3. The diocesan alone, as to ecclesiastical censures, may Power of 

doubtless proceed to sentence heresy. 1 H. H. 392. 1 Haw. 4. 

And so might he have done at common law, before imy statute 
for heresy was made. 3 Inst. 39. 

But it IS said, that no spiritual judge, who is not a bishop, hath 
this power. \ Haw. 4. 

And it hatb been questioned, whether a conviction before the [ 309 } 
ordinary were a sufficient foundation, whereon to ground 
writ de Jueretico comburendo^ as it is agreed that a coqyiction be- ^ 
fort the convocationfwas. 1 Haw. 4. 

For, anciently, the temporal courts would not usually bum ^ ji| 

the offender, without a sentence from a provincial synod. 
IHB.,392. 

A. Xt is cerj^iq, that a man cannot be proceeded against at the pow^r 
oommon law igia temporal court merely for heresy; yet if in tbeWBmH^ 
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tions, iprfitcbciimy teiid*<td the of pirililk:s|^M9^fil 

aeemeth Ast^lm^umy ^in 4h«Mre9|^ct be fined and intpriedlled 
npoirail indictment the cottimoa law. 1 Haw, 4. (7) h\ ^ 
Also a «leiiiporai judge^»aiaji»>'^ incidentally take knowledge^ 
wfaetlMr a fcneti^ heretical or not : as idiere one was commttm 
by force of the^stataf^ of the 2 Hen. 4. c. 15 (which is nowte^ 
pealed^)«fer saying that he was not bounds by the law of God» to 
pay tithes^to the ctirate ; and another for saying that thoufldrrhe 
was excommunicate before men, yet he was not so befi^rcf^ted : 
the temporal courts, on an habeas corpus in the first case, and an 
action of false imprisonment in the other, adjudged neithi^ of 
the points to bedieresy within that statute ; for the kingfs €OU|U» 
will examine all things which are ordained by statute. ' 

Also in impeditj if the bishop plead that he refiised^the 

clerk for heresy ; it seems that he must set forth the partidniar 
point, that it may appear to be heretical to the court whereint the 
ek^tton was brought, which having cognizance of the original 
^ cause, must by consequence have a power as to all incidental 
matters necessary for the determination thereof. 1 Haw, i. 

But if a person be proceeded against as an heretic in the 
spiritual court pro saluie animee^ and thinking himself aggrieved, 
his proper* remedy seems to be, to bring his appeal to a higher 
ecclesilfetical court, and not to move for a prohibition from a 
temporal one, which as it seems to be agreed, cannot regularly 
determine or discuss what shall be called neresy. 1 Haw, 4. 

5. There is no doubt, but that at the common law one con- 
victed of heresy, and refusing to abjure it, or falling into it again 
after he had abjured it, might be burned by force of the writ de 
haretico comburendo^ which was grantable out of chancery upon a 
certifidhte of such conviction ; but it is said, that he forfeited nei- 
ther lands nor goods, because the proceedings against him were 
[ S07 ] only pro salute animer, ^ut at this dw, the said writ de heeretico 
comburendo is abolished by the statutdm the 29 Car, 2. c.9. : '^i|d 
all the old statutes which gave a to arrest or imprison 

persons for heresy, or introduced any forfeiture on that account, 
arc regaled: yet by the common law, an obstinate heretic 
b«ig excommunicate, is still liable to be imprisoned by force of 
^ die writ de excommunicato capiendo^ till he' make satfsfactiim Co 
the church. "iHaw.^^S, ^ 

By which said statute Cor.2,^ 9. it is enacted, that 

thgwrit commonly called comburendo^ with dl 

ppteess and {nroceedings' tl^AMpon in order fx> the executihg 
a^h writ, or following or depending thereupon, and all punish- 


(7) See Mr. Merivald^ notes In the AUpmetfOeneret v. Pewton^ 
3 Afrriv. Rep. 383 — 385. ' * 



aiii 

iarptoffoainib Jt may 

aadalMis&d&i SStGwwSf^ftai f Iw tw 
)>'vnr«i(^, that inothing ia this act shaH exteaii'^tliib^MMragr 
or abridge the jurisdiction of protestant ai^h^hopdciiJlItiiqiM^ w ^ 

9*^ oUrer judges of^hny ecclesiastical courts* in tmutm athmiDy 
bmiQihaiDy, haasy, or schism, and other damnable dictriidtt add 
^niens but tlmt they may proceed to puniah Ae same 
iiig. to his majesty’s ^ ecdesiasdcal laws,^ by excommadlcatiOT^ «< 
derivation, degradation, and other ecciraiastical omures^ not 
edtauding to death, in sucli 8oi% and no others as tktgfjifigit kaoe 
done btfore the making t^this act. § 2. * " 

A tdtey might have done before the mdkmg of this ec^j 
l^ott the abrogating ofv^ the ancient statutes madeiragahast 
heredto, the cognizance o£ heresy and punishment of heretics 
returned into its ancient chaMel and bounds ; uid now belongs 
to die archbishop, as metropolitan of the province, and to every 
bishop within his own propmr diocese, who are to punish on|y by 
ecclenastioal censures. .And so (saith Lord Ck>ke) it was put i|| 
we in all queen Elizabeth’s reign ; and so it was resolved by the 
chief justic^ chief baron, and*two other of the judges, upon den* * 
saltation, in the 9 Ja. in the otse of Legate the heretic. _ 

Gtbs. SS3. (/) , * 

iQttt 08 no person can be indicted or impeached fw heresy 
before any temporal judge, or other that hath temporal jtlrisdjo* 
tion; so if a heretic be convicted of heresy, and recant><dbe 
may not be punished by the ecclesiastical law : as we resolvdd 
in the 9 Ja. in the case of Nicholas FuUer. Gibs. S53. («) 


i^eriot * csosi. 

ffERIOTi in the SeOfi^ Afregeat, from here, an army, and 
gait, a march or eiltilditlon; wap first paid in arms and 
horses to the.lord of the see. It was the practice also fo have a j 

faenot paid to tiie parish priest; which was commonly ^e bea^ d 

or seceQdi>beat bof^iof the deceased, led before the cotps^^md 
ddiverod Jkt the place of sepulture. Lair. Feud. 54. Par. 

Ant. Gl<m. (n) " # « 

.4nd tbie was in naniq^c^ a mortuary or corse present: and 
so it was injoined by a ccnro^tfon of archbishop WincheJlftfh 
that if a person at the time of |iiii death bad two or more qpl^ 

—ws- — 

(1) 2Broa)nl. 41. S Inst. c. 5., of heresy, 12 Reo. 99. 

(ia>12J2«p.44. 
fo) 2 i7^a. Com. 422. 
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goods, the first-best should be gjfifen to him to whom it was due 
(that is, to the lord of the see) ; {thd the second-best should be 
reserved to the church where the deceased person received die 
sacraments whilst he lived. Land. 1 84. 


[309 ] 


i§ee ILoi;&’0 




the 5 & 6 JSf/. c, S. Forasmuch as at all times men be 
not so mindful to laud and praise God, so ready to resort 
and hear God's holy word, and to come to the holy communion, 
and other laudable rites which are to be observed in every 
Christian congregation, as their boiinden duty doth require; 
therefore to call men to remembrance of their duty, and to help 
their infirmity, it hath been wholesomely provided, that there 
should be some certain times and days appointed wherein the 
Christians should cease from all* other kind of labours, and 
should apply themselves only and wholly unto the aforesaid holy 
works, properly pertaining unto true religion ; the which times 
and days specially appointed for tlie same are called holidays, not 
for the matter or nature either of the time or day, nor for any 
of the saint’s sake whose memories are had on those days (for so 
all days and times considered arc God’s creatures, and all of 
like holiness), but for the nature and condition of those godly 
and holy works wherewith only God is to be honoured, and the 
congregation to be edified, whereunto such times and days are 
sanc^i^d and hallowed, that is to say, separated from all pro- 
fane tfts, and dedicated and appointed, not unto any saint or 
creature, but only unto God and his true worship ; neither is 
it to be thought, that there is any certain time or definite 
number of days presenbed in Holy Scripture, but that the 
appointment both of theiime, and also of the number of days, is 
left by the authority of God’s word to the liberty Christ’s 
church, to be determined and assigned orderly in every country, 
by the discretion of tlio rulers and ministers thereof as they 
$hall judge |nost expedient to the true setting forth of God’s 
glory and the edification of their people : it is therefore enacted, 
UiBt all the. days hereafter mentioned, .hall be kept and com- 
manded to be kept holidays, and none other ; that is to say, all 
Sundays in the year, the days of the feast of the circumcision of 
our Lord Jesus Christ, of the Epiphany, of the purification of the 
Blessed Virgin, of St. Matthias the apostle, of the annunciation 
of the Blessed Virgin, of St. Mark the evangelist, of St. Philip and 
Jacob the apostles, of the ascension of our Lord Jesus Christ, of 



the nativity of St. John Bap^t, of St. I’eter |he apostle, of 
Sti Jiame$ the apostle, of St» Bartholomew the apostle, of S£ 
Metthew the apostle, of St. Michael the ^changel, of St. Luke 
the evangelist, of St. Simon and Jude the apostles, of Alf Saints, 
of St. Andrew the apostle, of St. Thomas the aposlle," of the 
nativity of our Lord, of St. Stephen the Martyr, of St- John the 
evangelist, of the lioly^innocents, Monday and Tuesday in Easter 
week, and Monday and Tuesday in Whitsun week ; and that none 
other day shall be kept and commanded to be kept holy, or to 
abstain from lawful bodily labour. 5 r. 3. $ 1. 

And it shall be lawful to all archbishops and bishops in their 
dioceses, and to all other having ecclesiastical or spiritual juris- 
diction, to enquire of every person that shall offend in the pre^ 
mises, and to punish every such offender ^y the censures of the 
church, and to enjoin them such penance as the spiritual judge 
by his discretion shall think meet and convenient. { 3. 

Provided, that it shall be l.iwful for every hiisbandmai^ 
labourer, fisherman, and every other person of what estate, de- 
gree, or condition he be, upon the holidays aforesaid, in harvest, 
or at any other time in the year when necessity shall require, 
to labour, ride, fish, or work, any kind of work, at their free wills 
and pleasure. § 6. 

Provided, that it sluill bo lawful to the knights of the right 
honourable order of the garter, to keep and celebrate solemnly 
the feast of tlieir order, coimnonij" called St. George’s feast, 
yearly on the 22d, 23d, and 24 th days of April, and at such 
other tinjes as yeaily shall be thought convenient by the king [ 310 ] 
and the said kmghts of the said honourable order. § 7. 

This act was repealed in the first year of queen Mary; and in 
the first of c]ueeii Lli/abcth, a bill to revive the same was 
brought into parliament, but passed not; so that the r^eal of 
queen Mary remained upon this act, till the first year of king 
James the first, when this repeal was taken off. In the mean- 
w^hile, the calendar befoie the book of common praj^er had 
directed w'hat holidays should be observed; and in the articles 
published by cjuecn Elizabeth in the seVenth year of her reign, 
one was, that there be none other holidays observed^ besides the 
Sundays, but only such as be set out for holidays, as in the said 
statute of the 5 Sc G Edw. 6., and in the new calendar authorized 
by the queen’s majesty : who appears in other instances (as she 
did probably in this,) to have greatly disliked the parliament’s 
intermeddling in matters of religion, the ordering of which she 
reckoned one great branch of the royal supremacy. Gibs. “ 

2. Rtib) ick b^re the common prayei\ A table of all the feasts Feasts, 
that are to be observed in the church of England through- ^ * 

otit the year: All Sundays in the year, the circimcision of 

our Lord Jesus Christy (he Epiphany y the conversion of St. Pauly 

z 4 



«jL9 


Fatting 
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i^4h8 Blessed Vitgin^ St. Matthias the apostle^ tie 
arnmneiatim the Blessed Virgift^ St. Math the evangeUstj^ 
St. Philip and St. James the apostlesj the ascension of our lard 
Jesus Cnrist^'St. Barnabas^ the nativity St. John the Baptist 
St. Peter he aposUe^ St. James the apostle^ St. Barthohmess the 
emstle^ St. ^Matthew the apostle^ St* Michael and all angels^ 

Ijuke the eoongelist^ SL Simon and St. Jude the apostles. Ml 
Saints, St. Andrew the apostle, Si. Thomas the apostle, the nativity 
of our Lord, St. Stephen the martyr, St. John the evoTtgelist, the 
holy innocents, Monday and Tuesday Hn Easter week, Monday and 
Tuesday in Whitsun week. 

In tliis table is observable, that all the same days are 
repeated eg feasts, which were enacted to be holidays by the afore^ 
said statute ; and also these two were added, viz. the conversion 
of St. Paul and St. Barnabas, which perhaps were omitted out 
of the statute, because St. Paul and St. Barnal>as were not 
accounted of the number of the tw^elve. But in the rubi'ic 
which prescribeth the lessons proper for holidays, those twcr 
festivals are spcciQed under the denomination also of holidays. 
But their eves are riot appointed by tlie calendar, as the eves of 
the others are, to be fasting days. 

3. By Can. 72. No minister shall without the licence and 
direction of the bishop under hand and seal, appoint or keep 
any solemn fasts, either publicly, or in any private houses, other 
than such us by law are, or by public authority shall be 
appointed, nor shall be wittingly present at any of them ; under 
pain of suspension for the first fault, of excommunication for 
the second, and of deposition from the ministry for the third. 

By the 2 & 8 Edrv. 6. c. 19. Albeit the king’s subjects now 
having a more perfect and clear light of the gospel and true 
word of God, through the infinite mercy and clemency of 
Almighty God, by the hand of the king’s majesty, and his most 
noble father of famous memory, and thereby perceiving that one 
day or one kind of meat of itself is not more holy, more pure, or 
moje clean than anothta*; yet forasmuch as divers of the 
king^s sul^cts, turning their knowledge herein to satisfy tlieir 
sensuality, have of late times, more than in times past, broken 
and contemned such ab'-tinence which hath^ been used in this 
j*ealm, upon the Fridays and Saturdays, the* embring days, and 
other days, eonmonly called vigils, and in Lent, and other 
accustomed time& : the king’s majesty, c insidering that due and 
godl^ abstinence is a mean to virtue, and considering also 
specially, that fishers and men using the trade of living by fishing 
in*the sea, may thereby the rather be set on work, and that by 
eating of fish much flesh shall be saved and increased ; and also 
for divers other considerations and commodities of this rerim, 
doth ordain and enact, with the assent of the lords spiritual and 



tefDp6tal» and the ix>iilinons in diis presei^t paMiiment assembled, 

that aH manner of statutes, laws, constitutions, iml usa^^ con* * 

oeriiing any manner of fasting or abstinence from atiyj^inds of 

meats, heretofore in tliis realm made or used, shall mse their 

force and strength, and be void and of none 1. 

And also that no person shall willindty and wittingly eat 
manner of flesh upon any Friday and Saturday, or the embring 
days, or in Lent, nor at any other day commonly reputed as a 
fish day, wherein it hath been commonly used fo cat fish and not 
flesh ; on pain of 10s, for the first offence, and imprisonment for 
ten days, and during the time of his imprisonment to abstain 
from eating any manner of flesh ; for the Second offence, 20s. 
and imprisonment twenty days, and during the time of his 
imprisonment to abstain from eating any manner of flesh : and 
so like pain and imprisonment, as often as he shall afterwards 
offend. § 2, 3. 

And the justices of gaol delivery, and of the peace, shall have 
power to inquire of, hear, and deteriiiiiic ihe same ; as in cases 
of trespass, or other offence against the peace: half of which [3123 
forfeitures shall be to the king, and be estreated into the ex- 
chequer, as other fines for any trespass or other offence aminst 
the peace; and half to him ihat will sue in any of the king’s 
courts of record. § 4. 

Provided, that this statute shall not extend to any person that 
hath obtained any licence of the king; nor to any person bling 
in great age, and in debility and weakness thereby; nor to 
any person being sick or notably hurt, without fraud or covin, 
during the time of liis sickness ; nor to any woman being with 
child, or lying in child-bed, for eating of such one kind of flesh 
as she shall have great lust unto; nor to any person being in 
prison for any other offence than against this act ; nor to any that 
shall be the king’s lieutenant, deputy, or captain of any of his 
majesty’s army, hold, or fortress, but the same themselves may 
eat flesh, and license their soldiers to do the same, in time 
prohibited, upon the want and lack tof other kind of victuals ; 
nor to St. Laurence even, St. Mark’s day, or any other day or 
even being abrogate , neither to any such as hitheito have 
obtained any licence in due form of the archbishop of Can- 
terbury. § 5. 

And all archbishops, bishops, archdeacons, and their officers, 
shall have power to enquire of offenders in the premises : and 
present the same to such, from time to time, as by virtue of this 
act have authority to hear and determine tlie same. § 6. 

Provided that no person be molested on this act except he be 
accused, convented, or indicted, within three months after the 
offonce committed. % 7* 

And by the Jk 6 r. 3. Every even or day next 
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ire anjr of the aforesaid diivs of the feasts of the na« 
our Lord^ ^of Easter, of ^fae oscensicHi of our J^rd, 


our i^rd, ^of Easter, of ^fae oscensicHi of our X^ord, 
nntecost, and the iHirification, and the annunciation of the 
afbtoaid*BIessed Virgiil, of all saints, and of all the said feasts 
of the apostles (other than of SU John the evangelist^ and Philip 
and Jacob\ shall be fe&ted and cominanded to he kept and 
observed ; and none other even or day shall be commanded to 
be'fested. § 2. 

And it shall be lawful to all archbishops and bishops in their 


dioceses, and to all other having eccfesiastical or spiritual jurist 
diction, to enquire of every person that shall oifend in the pre-^ 
mises, and to punish every such offender by the censures of the 


church, and to enjoin them such penance as the spiritual judge 
by his discretion shall think meet and convenient. $ 3. 

Provided, that this act shall not extend to abrogate* or take 
away the abstinence from flesh in Lent, or on Fridays and Satur- 


days, or any other day which is already appointed so to be kept, 
^ by virtue of the aforesaid act of the 2 & 3 Edw. 6. r. 19., saving 

£ 313 J only of those evens or days, whereof the holiday next following 
is abrogated by this statute. § 4. 

And provided, that when any of the said feasts (the evens 
whereof be by this statute commanded to be observed and kopt 
jfasting days) do fall upon the Monday ; then the Saturday next 
before, and not the Sunday, shall be commanded to be fasted for 
the even of any such feast or holiday. § 5. 


Other than of St. John the evangelhtj and of Philip and 


Jacob} The one of which ialleth within tlie Christmas holy- 
days; and the other within the paschal solemnity, betwixt 
Easter and Whitsuntide. Gibs. 252. 


By the rubric, the tables of vigils and fasts, and days of 
abstinence to be observed in the year, is as followeth, (which 
although not in w^ords, yet, in substance is the same, with what 
is above expressed in the aforesaid statute;) viz, the evens or 
vigils before the nativity of ' our Lord^ the purification of the 
Blessed Virgin thf\, annunciation of the Blessed Vhgin, 

Easter day^ Ascension dap, Pentecost^ Si. Matthias, St. John 
Baptist, St. Peter, St. James, St. Bartholomew, Sf. Matthew, St. 
Simon, and St. Jude, Si. A. Ircw, Si. Thomas, All Saints. And if 
any of ihtse feasts fall upon a Monday, then the vigil or fast day 
shaU be Jeept upon the Saturday, and not upon the Sunday next 
brfore it* 

Vigils'] Vigil was so called a vigiliis, because thereupon 
people were not only to fast, but to watch or wake by night 
and pray. Gibs* 262.* 

And by the rubric aforesaid, the days of fasting or abstinence 
are as followeth: 1. The foi'ty days of Lent. 2. The Ember 
days, at the ,fbur seasons / being the Wednesday, Friday, and 



Saiurday after tX^ Jirst Sunday in Me ftsati ef P^eea^ 

September the fourteenth^ and tbirteeath. 3. T/us 

three rogation days ; being the Monday^ ThaeUiay^ wd ft^ednesdc^f 
before Holy Thursday^ or the ascension of our Lord* 4. AUike 
Fridays in the year ^ except Christmas ** 

The ember days'] Ember day« feats observed in the 
church very early; and particularly by the church of Englalid 
in the Saxon times, who called them ymbrync dagas^ from 
whence (and not from embers^ or from the Greek aa 

some have conjectured,) our name of ember days is to be 
derived. The Saxon emhryne (says Dr. Marshal) signifies a 
circle, a circuit, or course ; and, therefore, they may be not im^ 
properly called the circular liists, or fasts in course, being ol>« 
served iir tlie four seasons on which the circle of the year turns, 
and, accordingly, called by the canonists, jejuma quatnor tern-- 
poftm^ or fasts of the four quailcrs of the year. Gibs. 252. 

Itogation daip] Dr. Guy says, tlie rogation days were so [ 314 ] 
called, from the extraordinary prajers and supplications wliich, 
with fasting, were at this* time offered to God by devout 
Christians. G)ci/ Abt. Cod. 101. 

But Dr. Godolphvi says, the rogation days had their names 
from certain rules or ordinances for abstinence or days of 
fasting, which the bishop of Rome recommended to be observed 
by the western cluirches, before that he assumed the power of 
compulsion; and which, therefore, he called by the gentle nome 
of rogation: and thence the week of abstinence, a little before 
the feast of Pentecost, was called the rogation week, the time of 
abstinence being appointed at the beginning by that ordinance 
which was called logaiio^ and not lea^ denetum^ stalutum^ or the 
like. God. 129. 

By the bEliz. c. 5. intitled An act touching political consti^ 
tutions Jor the maintenance of the navy.^^ (8) For the maintenance 
of ihe navy, and for the sparing and increase of flesh victual, it 
shall not be lawful to any person to eat any flesh upon any days 
now usually observed as fish days; on pain of [2^. or one 
month’s close imprisonment without bail. S5Ehz. c.l. §22.] $15. 

And every person within whose house such offence shall be 
done, and being privy or knowing thereof and not eflectually 
publishing or disclosing the same to some public officer having 
authority to punish the same; shall forfeit [13^. 4d. SSEliz* 

C.7. §22.] §16. 

All which forfeitures for not abstaining from meats, sbali be 
one-third to the queen, one-third to the informer, and one-tbird 

(8) See as to this act, TyrwA. 4* Tind. Dig. of StaiuteSf tit. Hdly-> 
daySf FastSf and Sundays, pi. 9. et seq. 



M* ^me0. 

to the Qf^mon use of the parish where the o^nce shall be ooi»i 
9 lilCed;vand to be levied by the churchwarden^ after conviction 
in that behalfl §16. 

Provided) that nothing in this act contained) concerning the 
eating of 6esh) shell extend to any person) that hereafter shali 
have any fecial licence, upon causes to be contained in the 
same licence, and to be granted according to the laws of this 
realm in such cases provic&d. $ 17* 

All and every of which licences shall be void, unless they 
contain these conditional; viz. every licence made to any person 
being of the degree of a lord of parliament, or of their wives, shall 
be upon condition, that every such person so to be licensed, shall 
pay to the poor men’s box, within the parish where they dwell, 
on the feast of the Purification or within six days after, 26^* Sd.; 
the same to be paid within one month next after the same feast, 
on pain of forfeiting the licence : and every licence to any per-^ 
son of the degree of a knight, or a knight’s wife, shall be upon 
C315 ] condition, that every such person so licensed shall pay yearly 
13s. as aforesaid: and every licence to any person under the 
degrees abovesaid : shall be upon cinulition, that every person so 
licensed shall pay yearly 6s. Sd. as aforesaid. § 1 8. 

Provided, that no licence shall extend to the eating of any 
beef, at any time of the year ; nor to the eating of any veal in 
any year, from the feast of St. Michael, unto the first day of 
May. § 19. 

Provided, that all persons which by reason of notorious sick- 
ness shall be iiiforced, for recovery of health, to eat flesh for the 
time of their sickness, shall be sufficiently licensed by the bishop 
of the diocese; or by the parson, vicar, or curate of the parish 
where such person shall be sick, or of one of the next parish 
adjoining, if the said parson, vicar, or curate of his own parish 
be wilful, or if there be no curate within the same parish: which 
licence shall be made in writing, and signed by such bishop, par- 
son, vicar, or curate, anrl not endure longer than the time ol^the 
sickness; and if the sickn^^s continue above eight days after such 
licence granted, then the licence shall be registered in the church 
book, with the knowledge of one of the churchwardens ; and the 
party licensed shall give t the curate led. for the entry thereof; 
and that licence to endure no longer but only for the time of his 
sickness* § 

And if any licence by any parson, vicar, or curate be granted 
to any person, other than such as evidently appear to have need 
thereof by reason of their sickness; not only every such licence 
shall be void, but also every such parson, vicar, or curate i^all 
for every such licence otherwise granted, five marks* §21. 

Provided, that all such persons ns heretofore were or ought to 




be licensed, by reason of am dr other impediment or>di^se^ by 
order of the ecclesiastical laws, shall enjoy the same privilege 
and accustomed licences. § 2d. > 

And justices of the peace in their sessions, and mayors and 
other head ofBcers in cities and towns corporate in their sessions 
or other courts, shall have power to inquire of offenders against 
this act, as well by the oaths of twelve men, as otherwise by 
information; and thereupon to hear and determine the same. 

And they may make process against the offenders, as upon in- 
dictment of trespass. $ 31. ♦ 

And for levying the forfeitures, the said justices, mayors, or 
othei* head officers shall have power to make such process as Uiey 
shall think good by their discretions. § 34. 

But no information at the suit of any person concerning this 
act, shall be of any effect to put any person to answer, except 
the same be within half a year after the offence done; and no in- [3163 
ibrination or presentment for the queen, shall be of any efiect to 
put any person to answer, except the same be within one year 
after the offence clone. § 35. 

Provided that such persons as shall have, upon good and just 
consideration, any lawful licence to eat flesh upon any fish day 
(except such persons as for sickness shall for the time be licensed 
by the bishop of the diocese, or by their curates, or shall be li*^ 
censed by reason of age or other impediment allowed heretofore 
by the ecclesiastical laws of this realm) ; shall be bound by force 
of this statute to have for every one dish of flesh served to be eaten 
their table, one usual dish of sea-fish, fresh or salt, to be like- 
wise served at the same table, and to be eaten or spent without 
fraud or covin, as the like kind is or shall be usually eaten or 
spent on Saturdays. $ 37. 

And this article to be taken and interpreted in the favour of 
expence of sea-fish ; and the offender to be punished in like 
manner, as is ordered by the statute for punishment of such as 
shall eat flesh upon Fridays, Satin days, or other fish days. §38. 

And because no manner of person ♦shall misjudge of the intent 
of this statute, limiting orders to cat fish, and to forbear eating 
of flesh, but that the same is purposely intended mid meant poli- 
ticly for the increase of fishermen and mariners, and repairing 
of port towns and navigation, and not for any superstition to 
be maintained in the choice of meats ; it is enactecl, tlmt who- 
soever shall by preaching, teachhig, writing, or open speech, 
notify, that any eating of fish, or forbearing of flesh, mentioned 
in this statute, is of any necessity for the saving of the soul of 
man, or that it is the service of God, otherwise than as other 
politic laws are and be, that then such persons shall be 
putitahed as spreaders of false news are and ought to be. 

§ 39, 40. 



^ ike VI Eliz* ^*11* $4* tlie intent that the Frideja, 
£8ifeurda7S» and days appointed by former laws to be fish days, 
may the Mter be observed, for the utterance and expends gf 
fish, and for the sparing of flesh ; no innholder, taverner, ale- 
housekeeper, common victualler, common cook, or common 
table-keeper, shall utter or put to sale, or cause to be uttered or 
put to sale, on the said days, not being Chrj$tmas-day, or upon 
any day in the time of Lent, any kind of victuals except it be to 
such persons resorting to his house as shall have lawful licence 
to eat the same (according to the ic'nor of the 5 Eliz. c. 5.) ; on 
pain of 5/., and ten days’ imprisonment without bail; one-third to 
the queen, one-thiAl to the lord of the leet where the oflence 
shall be committed, and one-third to him that shall sue in any 
of her majesty’s courts of record: and the said offences, by virtue 
of this statute, shall be inquired of, heard, and determined, in 
f 317 ] manner and form, as is expressed for the offences contained in 
the said statute of the 5 E//z, 

Lord Coke says, before these acts, the eating of flesh on 
Fridays was punishable in the ecclesiastical court : as yet it is, 
the jurisdiction being saved by the «>aid acts. 3 200. 

4. Rubric after the Nicenc creed. The cm ate shall then de^ 
dare to the people, *mhat holidays or fasting days are in the uoeek 
follofwbig to be obseived. 

Can, 64, Every parson, vicar, or curate, shall in his several 
charge, declare to the people e\ery Sunday, at the time ap- 
pointed in the communion book, whetlier there be any holi- 
days or fasting days the week following. And if any do here- 
after wittingly offend herein, and being once admonished thereof 
by his ordinary, shall again omit that duty ; let him be censured 
according to law, until he submit himself to the due perform- 
ance of it. 

Can, 13. All manner of ))ersons within tlie church of England, 
shall from henceforth celebrate and keep the Lord’s day, com- 
monly called Sunday, 'iiid other holidays, according to God’s 
will and pleasure, and tne. orders of the church of England pre- 
scribed on tliat behalf; that is, in hearing the word of God read 
and taught, in private and public prayers, in acknowledging 
their offences to God ai 1 amendment of the same, in recon- 
ciling tlu'Oiselves charitably to their neighbours where displeasure 
hath baen, in oftentimes receiving the communion of the body' 
and blood of Christ, in visiting of the poor and sick, using all 
godly gnd sober conversation. 

dn* 14. The common prayer shall be said or sung, distinctly 
md reverently, upon such days as are appointed to be kept holy 
by the book of common prayer, and their eves. 

By the \ Eliz, c,2. Every person shall diligently and faithfully, 
having no lawful or reasonable excuse to be absent, endeavour 

20 





tliMisdves to resort to their parish church or AcS^sIcih^, 
or ^upon reasonable let thereof, to some ostial Mpleoe wmre 
eoMiiion prayer, and such service of God sfaaH beifeised in sudi . ' 

time of let, upon every Sunday and other dayf, ordained and 
used to be kept as holidays, and then and there to abide orderly 
and soberly, during the time of the common praycfV^ preaching, 
or other service of God, there to be used and ministered ; on 
pain of punisliment by the censures of the church, and^also upon 
pain, that every person so offending, shall forfeit for eveiy such 
offence to be levied by the churchwardens of the parish 
where such offence shall be done, to the use of the poor of the 
same parish, of the goods, lands, and tencmehts of such offender, [ S18 3 
by way of distress. § 14. 

Provided, that whatsoever persons offending in the premises, 
shall for their offences, first receive punishment of the ordinary, 
having a testimonial thereof under the ordinary’s seal, shall not 
for the same offence eftsoons be convicted before the justices ; 
and likewise, receiving for the said offence, punishment first by 
the justices, shalknot for the same offence eftsoons receive puoteh* 
nient of the ordinary. § 24. • , 

And the justices of assize may hear and determine the same, 
and make process for execution, as they may do in cases of 
trespass. § 17. 

Or the same may be determined by one justice of the peace ; 
to w'hom it shall be lawful, on proof to him made of such default 
by confession or oath of witness, to call the party before him ; 
and if he shall not make a sufficient excuse and due proof tliereof 
to the satisfaction of the said justice, he shall give warrant to the 
churchwardens of the parish where the paity shall dwell, to levv 
12A for every such default by distress and sale; and in default 
of such distress, shall commit him to prison till payment be made r 
which forfeiture shall be applied to the use of the poor of thfit 
parish wherein the offender shall dwell at the time of the offence 
committed. 3 Ja. c. 4. § 27. Provided, that prosecution be 

within one morilh. § 28. (9) * " 

But this shall not extend to qualified protestant dissenters, who 
repair to some place of religious worship allowed by the toler- 
ation act. 1 fVi/L C.18. 

5. jE^ the 27 Heiu 6. c. 5. Considering the abominable in- Fairs 
juries and offences done to Almighty God, and to his saints, prohibit^ 
always aiders and singular assisters in our necessities, because of ^ 

fairs and markets upon their high and principal feasts, in the * 

feast of the ascension of our Lord, in the days of corpus Christie 
in the high feast of the asdumption of our Blessed Lady, the 4ay 
of All Saints, and on Good Friday, accustomably and miserably 


(9) As to resoftiog to church, see other acts, tit.S)iaieil490* 



htj^ldea aAd dsed in the realm of England ; in which principal mA^ 
feetival days, for great earthly covetise, the people is inore^jrH^ 
lingly vexed and in bediiy labour foiled, dian in>other#Alriak 
days, as in fastening and making their booths and stalls, 

^ and carrying, lifting and placing their wares outward and home* 

ward, as though they did nothing remember the horrible defilintf 
of their souls in buying and selling, with many deceitful lies and 
false perjury, with drunkenness and strifes, and so specially wkh^« 
drawing themselves and their servants from divine service ; it is 
ordained, that all manner of fairs add markets in the said princt^ 

•' " pal feasts and Good Friday shall clearly cease from all shewing 

£ 319 ] of any goods or merchandises (necessary victual only except)>> 
upon pain of forfeiture of all the goods aforesaid so shewed, to 
the lord of the franchise or liberty, where such goods, contrary^ 
to this ordinance, be or shall be shewed. Nevertheless the king 
of his special grace by autliority of the parliament granteth to, 
them power, which of old time had no day to hold meir fair 
market, but only upon the festival days aforesaid, to hold by the, 
same authority and strength of his old grant, within three days 
next before the said feasts, or next after; proclauuitian $rst maw 
to the simple common people, upon which day the aforesaid fair* 
shall be holden, always to be certified witliout any fine or fee tO; 
be taken to the king’s use* And they which of old time have by 
special grant, sufficient days before the feast aforesaid, or after, 
shall in like manner, as is aforesaid, hold their fairs and marlo^ts, 

^ the full number of their days ; the said festival days, and Good 

Fridays, (and Sundays) except. ^ 

[Killing [ 5 . By the 13 Geo. 3 . c.SO. Certain penalties are infiicied on 
^ame on persons wilfully killing game, or using a dog, gun, mti or engine 
^ndChnst. a, Sunday or Christmas day: for which see 

By the 39 & 40 Geo. 3. c. 42. It is enacted^ that lidieiie billal^of 
exchange and promissory notes become due and payable oa Good 
Friday, the same shall, from mid after the first day of June next 
ensuing, be payable oa the day before Good Friday ; and^the 
holder or holders of such* bills of exchange or promissory ikotes 
may note and protest the same for non-payment on the day pre- 
ceding Good Friday, in like manner as if Uie same bad fallen 
due and become payable on the day preceding Good Friday; 
and such noting and protests shall have the same effect and 
operation at law as if such bills and promissory notes bad faUeii 
due and become payable on the day preceding Good Friday, in 
the same manner as is usual in the cases c*f bills of exchange and 
promissory notes coming due on the day beftire anv Lord’s day, 
commonly called Sunday, and before the feast of mi nativity or 
birth-day of our Lord, commonly called ChristmMS^y^ 

6. Besides the occasional fast days, in rimerof war, or ether 
calamity; and days of thanksgiving for peace, or victory, or other 
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blessing ; there nre four solemh days n^tiually, for spi^S^l 
services are appointed : to wit, the titth day^of Noveml;)er, being 
dMTxliyiof tlic paptists’ con^spiracy, and of the arrival of king WH- 
liam : the thirtieth day of January, being the day of the martyr- 
dom of kipg Charles the fii-st: the nine-and- twentieth day of 
Sdbry, beingwe day of the restoration of king diaries the second ; 
and the twenty-fifth day of October, being the day on which his 
m^sty began his happy reign. >> 

7- By the SJar, c. 1. Forasmuch os Almightj God hath in 
all ages shewed his power and ineicy in the miraculous and gra- 
cious deliverance of his church, and in the prq]teclion of religious 
kings and states; and that no nation of the earth hath been 
blessed with greater benefits tlian this kingdom now enjoyetli, 
having the true and free profession of the Gospel under our most 
gracious sovereign lord king James, the mo^t great, learned, and 
religious king that ever reigned therein, innehed w ith the most 
hopeful and plentiful progeny, pioceeding out of his royal loins, 
promising continuance of this happiness and profession to all 
posterity ; the which many malignant and devilish papists, jesuits, 
and seminary priests, much ehvying and fearing, conspired most 
horribly, when the king’s most excellent majesty, the queen, the 
prince, and all the lords spiritual and temporal, and commons, 
should have assembled in the upper house of parliament, upon 
the fifth day of November, in the year of our Lord one thousand 
six hundred and five, suddenly to have blown up the said whole 
house with gunpowder: an invention so inhuman, barbarous, 
and cruel, as the like was never before heard of, and was (as 
some of the principal conspirators thereof confess) purposely de- 
vised and concluded to be done in the said house, that where 
sundry neeeasary and religions laws for preservation of the church 
and state' were made, which they falsely and slanderously term 
cruel lawi^ enacted against them and their religion, botn place 
and persons should all be destroyed and blown up at once ; which 
would have turned to the utter ruin of this whole kingdom, had 
it not pleased Almighty God, by inspiring the king’s most excel- 
lent majesty with a divine spirit, to interpret some dark phrases 
of a letter shewed to his majesty, above and beyond all ordinary 
construction, thereby miraculously discovering this hidden trea- 
son not many hours before the a])pointed time for the execution 
thereof: therefore the king’s most excellent majesty, the lords 
spiritual and temporal, and all his majesty’s faithful and loving 
subjects, do most justly acknowledge this great and infinite bles- 
sing to have proceed merely from God, his great mercy, and to 
his most holi^name do ascribe all honour, glory, and praise : and 
to the end thLnunMgned thankfulness may never be forgotteu, 
but be had in a perpetual remembrance, that all ages to come may 
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yield to his divine tnajiai^ for thd same, end nave In 

memory this joyful <lay of delivee^G|. 1 1* w • 

It is enacted, that all and sifignlar ministers in every eathedtid 
and parish church, or other usual place for common prayer, shall 
alwaye upon ^e fifth day of November, say morning|>ray€ir, and 
give unto Almighty God thanks for this most h^js^y deliver- 
ance ; and all persons shall always upon that day, diligently and 
faithfully resort to the parish church or chapel accustomed, or tp 
some usual church or chapel where the said morning prayer, 
preaching, or otlier service of Gocf shall be used, and then and 
there to abide orderly and soberly, during the time of the said 
prayers, preaching, or others service of God, there to be uaed and 
ministered. § 2« 

And that every person may be put in mind of his duty, and 
be then better prepared to the said holy service, every minist^ 
shall give warning to his parishioners, publicly in the churchy 
at morning prayer, the Sunday before every such fifth day pf 
November, for die due observation of the said day. $ S. 

And after morning prayer or preaching, upon the said fifth 
day of November, they shall lead publicly, distinctly, and plainly 
this present act. $ 3. 

Give unto Almighty God t1iaiik$\ It should seem by the tenoyr 
of this act, that the form or manner of giving thanks was left to 
[ 321 ] the discretion of every minister; but that there was A standing 
form for this day in the 16 Cm. 1. appears from this order of the 
house of lords : Ordered, that the title before the prayers for 
the deliverance from the gunpowder plot shall be altered and 
“ printed hereafter in hac voba, viz. A thanksgiving fef tfaede^- 
** livery from tlie gunpowder treason ; and the printer js to be 
** sent for to appear before the house, to be asked how this titio 
<< that is now prefixed, viz. ^ A thanksgiving for pence and viof 
tory,’ came to be introduced/^ Gibs. 249. 

This office was revised by the convocation, ki the! year l€b62; 
and afterwards some lew additions and alterations were made, 
upon A n^w I'ovisal, in the second year of William and ‘Mary, 
and so coniinueth. Cubs. 249. 

And the title tMlNof is this : A form of prayer mth lAank$gm> 
ingf to be med tjtonly upon thejfth day of November s for tie 
happy deliveiance of king James the fhst^ and the three estates of 
England^ from the most iraitmous and hloody^intended massa^ 
ere by gmponsder * and also foi* the happy ai rival qf his mc^sig 
kvryg fVtUiam on this day, for the deliverance of oar ekurek and 
nation. 

' And although the due observation of this day, as also of the 
tbirdedi of Januatyj the twenty^nioth of Mhy, ere injoinad 
by vct6fparU«m^nt;yel the particular forms toibeaaed onthoad 
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dajpsarc not pn&viousfy divectoi^. &or.(||»b$ 0 (]Mieiit]i}r oonArmf^ W 
any act of parliament; b;^ t||^y are ap^tlil^ i9Utho»nse4 » 
aJw4iiat of the king’s inaiiguration) by >t6is pi:dei? of Jiiis majesty. 

** Georgi: R. * 

Our ★fH and pleasure Is, that these four forms of pi^nyef, made 
^ tbr the fifth of November, the thirtieth of Jatiuai^,th’b twenty^* 
ninth of May, and the twenty-fifth of October, be ^rthwfth 
^ printed and published, and annexed to the book^ofteminon 
prayer and liturgy of the church of England,* to be used yektly 
on the said days, in all cathedral and collegiate churobes and 
^ chapels, in all chapels of colleges and halls within both our uni- 
^ versifies ; and of all oitr colleges of Eton and Winchester ; and 
in all parish churches and chapels, within that part of our 
^ kingdom of Great Britain called J&igland, the dominion of 
Wales, and town of Berwick-upon-Tweed. Given at our 
^ cOjart at St. James’s, the seventh day of October, 176 I 5 in the 
first year of our reign. 

By his majesty*^ command. 

Buto.** 

Dr. Watson questioneth (and justly as it seemeth) the ordinary’s [ 322 3 
power to punish for the neglect of keeping the solemn days in- 
joined by act of parliament; because the respective acts do give 
to the ordinary no such power. JVats. c. 32. , , 

But there seemeth to be no doubt, so far as the severali 
ojBences shall fiUl within the words of the said acts, but that the 
offeiidors may be thereupon indicted, fined, and imprisoned for 
the fXDntempt. 

8. the 12 Car. 2. c. SO* It is enacted, by the lords and com«- For the 
xnons assembled in parliament, that eveiy thirtieth day of Jan- 
unry^ unless it fells out to be upon the Lord’s day, and then the *“'***^ 
next day Allowing, shall be for ever set apart, to be kept andpb^ 
served in all CihuFcbes and chapels, as an anniversary day of fest- 
jng and humiliation, to implore tlie mercy of God, tha( neither 
the guilt of the sacred and innocent blood of his late majesty 
king Charles the first, nor those other sins by which God was 
provoked to deliver up both us and our king into the liands of 
cruel and unreasonable men, may at any time be visited upon us 
or our posterity. 

The form of prayer for this solemnity, and also for that of the 
29th of May, were of a different complexion in the reign of king 
Charles the second from what they are now. Of which, the rea- 
son is said to have been this : the parliament and other leading 
Bilan who called home king Charles theisecond (many of whom 
bad been concerned in opposing his fether’s ipeasures), would not 
boicdlfed traitore ; ai^ r^uired that a distinction should be iPMe 
between the commedeement of the war, and the conclusion of it : 
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they not suffer the first opposition made to the measures 
bf that unhappy prince to be styled rebellion ; notwithstanding 
that they disapproved of the abolition of the regal govemmelit 
which ensued. 

And accordingly the offices for these two solemnities were 
drawn up without any reflection on the first authors or promot- 
ers of the opposition ; and, in general, breathe more a spirit of 
piety than of party, of humiliation than of revenge ; and through- 
out, are modest, grave, decent, sensible, and devout. 

King James the second altered tliese forms. And king Wil- 
liam did not venture to reduce them to their primitive state. 
And so they have continued, with \ery little \ariation, to this day. 

Bij the 12 Car, 2. r. 14*. Forasmuch as Almighty God the 
King of kings, and sole disposer of all earthly crowns and king- 
doms, hath by his all-swayiiig providence and power mimeu- 
] lously demonstrated in the view of all the world, his transcend- 
ent mercy, love, and graciousness, towards his most excellent 
majesty Charles the second, by his especial grace, of Lngland, 
Scotland, France and Ireland, king, defender of the true faith, 
and all his majesty’s loyal subjects of this his kingdom of Eng- 
land, and the dominions thereunto annexed by his majesty’s late 
most wonderful, glorious, peaceable and joyful restoration, to 
tl)e actual possession and exercise of his undoubted hereditary 
sovereign and regal authority over them (after sundry years’ 
forced extermination into foreign parts, by tlie most traitorous 
conspiracies, and armed power of usuiping tyrants, and execra- 
ble perfidious traitors), and that without the least opposition or 
effusion of blood, through the unanimous cordial loyal votes of 
the lords and commons in this present parliament assembled, 
and passionate desires of all other his majesty’s subjects; which un- 
cxpressible blessing (by God’s own most wonderful dispensation) 

" was completed on tlie twenty-ninth day of May last piisf^ being 
the most memorable birtlirday, not only of his majesty h&th as a 
man and prince, but l‘kewise as an actual king, of this and bther 
his majesty’s kingdom^,* all in a great measure new*-borft and 
raised from the dead on this most joyful day, wherein many 
thousands of the nobilitv, gentry, citizens, and other his lieges of 
this realm, conducted his majesty unto his royal cities of Lon- 
don and Westminster, with all possible expressions of their ptrfi^ 
lie joy and loyal affections, in far greater triumph than any of 
his most victorious predecessors kings of England returned thither 
from their foreign conquests ; and both his majesty’s houses of 
parliament, with all dutiful and joyful demonstrations of their 
allegiance, publicly received, and cordially congi'atulated his 
majesty’s most happy arrival, and investiture in hfa^royal throne, 
at his palace at Wnitehall^ Upon all which considerations^ this 
being the day which the Lord himself hath made and crowned 
with so manv nublic blessimrs and sii>nal deliverances, both of his 



majesty and his people^ from all their late most deplolrable eon«» 
fusions, divisions, wars, devastations, and oppressions, to the end 
that it may be kept in perpetual remembrance in all ages to 
come, and tliat his sacred mujesty, with all his subjects of this 
realm and tite dominions thcreol^ and their (Tosterities after them, 
might annually celebrate the perpetual memory thereof^ by socri* 
ficing their unfeigned hearty jniblic thanks thereon to Almighty 
Gkxl, with one heart and voice, in a most devout andicbristian 
manner, for all these public benefits received and cmiferred cm 
them, uf)on this most joyful day ; it is eiijfcted, by the king’s most 
excellent majesty, and the lords and commoi^ in parliament as- 
sembled, that all and singular ministers of God’s word and sacra- 
ments, in every church, chapel, and other usual place of divine C 3 
service and public prayer, which now are, or hereafter shall be 
within this realm of England and the dominions tliereof, and 
their successors, shall in all succeeding ages annually celebrate ' 

the twenty-ninth day of May, by rendering their hearty public 
praises and thanksgivings unto Almighty God, for all tlic fore- 
niontioncd extraordinary mercies, blessings, ana deliverances re- 
ceived, and mighty acts done fhercon, and declare the same to all 
the people there assembled, and the generations yet to come, tbdt 
so they may lor ever praise the lord for the same, whose name 
alone is excellent, and his glory above the eartli and heavens. 

And be it further enacted, that every peison inhabiting with- 
in tliis kingdom and the dominions thereunto belonging, shall 
upon the said day annually resort with diligence and devotion to 
some usual cliurch, chapel, or place, where such public thanks- 
giving and praises to God’s most divine majesty shall be render- 
ed, and there orderly and devoutly abide during the said public 
thanksgivings, prayers, preaching, singing of psalms, and other 
service of God there to be used and ministered. 

And4o the end that all persons may be put in mind of their 
duty thereon, ami be the better prepared to discharge the same 
with that piety and devotion as becomes them ; be iu further 
enacted, that every minister shall give Tiotice to his parishioners 
publicly in the church, at morning prayer, the Lord’s day next 
before every such twenty-ninth day of May, for the due observ- 
ation of the said day, and shall then likewise publicly and dis- 
tinctly read this present act to the people, (o) 

Of the difference between the form of prayer which was first 
drawn up for this service, and used during the reign of king 
Charles the second, and the form which is now used, it is thought 
fit here to subjoin SK)me striking specimens. 

(o) The 29lh of May is not a holiday in any of the law ofliCcs, and 
consequently no offioer cun take an exttaordinary foe for business 
done on that day. Pate?' v. Croome, 7 7'er/«. Hep, 336. 
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of Cbdries IL Office of James II* (tiow ib 

Tide thereof, and rubric* « * ^ 

A form of prayer with thanks* ^ A form of prayer with thanks* 
giving, to be psed yearly upon giving to Almighty Ood» for hav* 
tne 29th day or May ; being the ing put an end to the great rel^l* 
day of his niajcsty^s birth, and lion, by the restitution of the ktnj^ 
happy remrn to his kingdoms. and royal family, and the restor* 
^ ation of the government, after 

n\any years’ interruption : which 
[ 325 3 unspeakable mercies were wondci*- 

^ fully completed upon the 29th 6f 

May, in the year 1660. And in 
memory thereof, that day in every 
year is by act of parliament ap- 
pointed to be for ever kept holy* 
The act of parliament for the 
observation of this day, shall be 
read publicly in all churchea on 
the Lord’s day next before ; and 
notice to be given for the due ob- 
servation of the said day. 

Collect. 

«****• We yield thee praise and «.«.»* Wc yield thee praise and 
thanksgiving for our deliverance thanksgiving for tlie wonderful 
from those great and apparent deliverance of these kjngdoixis 
dangers wherewith we were com- from the great rebellion, and all 
passed* the miseries and pppressi^na cop- 

sequent thereupon, under wbiph 
they had so long groaned* 

Wc yield thee thanks 

**.... for our deliverance •«•*,* 
from the unnatural i^ebeilion, 
usurpation, and tyraupyi of un- 
godly and cruel wef}^ 

f'inaliy, by way of contrast, the spirit both of the one and the 
other will appear, from the following anecdotes : — 

Office of Charlies IL Office of James II. 

O God, who by thy divine pro- Almighty God, and heavenly 
vidence and goodness didst this Father, who of thine infinite and 
day first bring into the world, and unspeakable goodness towards us, 
diast this day also bring back and didst iii a most extraordinary and 
restore to us, and to his own just wonderful manner disappoint and 
. and undoubted rights, our most overthrow the wickqd deigns of 
, gracious sovereignlord thy servant those traitorous, hegdy, and high- 
king Charles; preserve bis life, and minded men, who,^ un^/ pre- 
, establish his throne, we beseech tence of religion jiid'tlby most 
thee. Be uh^o him a Helmet of holy name, had^ cdhfKted, hud 
salvation against the face of his well nigh effected the "htter "do- 




w strong toiler of 
defence in the time of trouble. 
Let his reign be prosperous^ and 
his days niaoy* Let justice^ truth, 
and jholiness let peace, and love^ 
ap4 all Christian virtues, flourish 
in his time. Let his people serve 
Mm with honour and obedience ; 
i^nd let him so duly serve thee on 
earth, that he may hereafter ever- 
iastiogiy reign with thee in hea- 
ven, through Jesus Christ our 
Lord* Amen. 

0 Lord our God, who uphold- 
est and governest all things in 
heaven and earth ; receive our 
humble prayers, with our thanks- 
givings, for our sovereign lord 
Carles, set over us by thy grace 
and providence to be our king : 
and so, together with him, bless 
the whole royal family with die 
dew of thy heavenly Spirit ; that 
they, ever trusting in thy good- 
ness, protected by thy power, and 
crowned with thy gracious and 
endless favour, may continue be- 
fore* thee in health, peace, joy, 
and honour, a long and happy 
lifb upoil earth, and after death 
obtain Overlasting lifo and glory 
in the kingdom of heaven ; by the 
merits and mediation of Christ 
Jesus our Saviour, who, with the 
Father and the Holy Spirit, liveth 
dtid reigneth ever one God, 
world without Ond. Amen.^ 

h 


structloit* of chur^chMd' king* 

dom; as we do this day most 
heartily and devoutly adore and [ ] 

minify thy glorious n^irap ^for 
this^ thiqc infmite goodness aL 
ready vouchsafed to us { so do we 
most humbly beseech thee to con- 
tinue thy grace and favour to* 
wards us, that no sueh dismal 
calamity may. ever again fall up- 
on us. * Infatuate and defeat all 
the secret councils of deceitful 
and wicked men against us. Abate 
their pride, assuage their malice, 
and confound their devices. 
Strengthen the hand of our now 
most gracious soveieign, and all 
that are put in authority under 
him, with judgment and justice, 
to cut off all such workers of ini- 
quity, as turn religion into re- 
bellion, and faith into faction; 
that they may never again pre- 
vail against us, nor triumph in the 
rum of the monarchy, and thy 
church among us. Protect and 
defend our sovereign lord the 
king, with the whole royal family, 
from all treasons and conspira- 
cies. Be unto him an helmet of 
salvation, and a strong tower of 
defence against the face of all bis 
enemies ; clothe them with shame 
and confusion, 'but upon himself 
and his posterity let the crown 
for ever flourish. So we thy peo- 
ple, and the sheep of thy pasture, 
will give thee thanks foVever, and 
will ilways be shewing forth thy 
praise from generation to gener- 
ation, through Jesus Christ our 
only Saviour and Redeemer ; to 
whom with thee, O Father, and 
the Holy Ghost, be glory in the 
church, throughout an ages, 
world without end. Amen. 


‘ Note : 'There Is no order in cither of these offices, for a sermon [ 327 J 
or hoinily oil this day; and in the office of Cha. there is no 
^ for a sermon or hoinily on the SOtli of January, but by 

} i^e office q£ James 2. it is required that on the said $0th day of 
^Huary slml be read the first and second parte of the homily 

A A 4 


1 



tlit ^oliodgst 

^kgsunst disobedience and wilful rebellion, or else the tninistes 
shall preaeh a sermon of his own composing upon the same 
argument. 

' 10. The inauguration day, or the day when the king or queeit^ 

augun^n. being, began their respective reigns, is not enjdii^ 

by act of parliament, as are the other solemn days, for which 
particular services are appointed. The observation of this day 
ill the time of king Charles the first, was inforced by a particular 
canon in the year 1640, after the example (as it is said in the 
preface to that canon) afe well of the^ godly Christian emperors in 
the former times, s^s of oiir own most religious princes since the 
Reformation : and the said preface further saith, that a particular 
fonir of prayer vfjis appointed by authority for that day and pur- 
pose, and injoiheth all churchwardens to provide two of tliose 
books at least. This festival was disused in the reign of king 
Charles the second, upon occasion of the death of his royal 
fatl)er, the manner of which changed the day into a day of sorrow 
and fasting, as is set forth in the order for reviving that usage in 
tlie first year of king James the second, before the service com- 
posed for that purpose. Which service (after another disuse of 
that festival during tlie reign of king William) was revised, and 
the' observation of the day commanded by a special order there- 
unto annexed, in the second year of queen Anne, and so conti- 
nueth to this time. Gibs. 246. 

Some have questioned by what authority of law this solemnity, 
as also the other occasional thanksgivings and fasts appointed by 
the king, are kept. Upon which Mr. Johnson observeth, that it 
is sufficient in this case (as he tliinketh) that the two houses of 
parliament have and do own this power to be lodged in the crown, 
as they do by submitting to thei^ royal commands in observing 
such days, and sometimes petitioning him to order these religious 
solemnities. Johns. Cler. Fad. Mec. 182. 

Nevertheless this same Mr. Johnson afterwards, in the year 
1715, being cited befoie die ordinary to give an account why 
he omitted in his churcli the service of the king’s inauguration, 
persisted in his omission thereof, and gave this for the reason, 
(which he desired might be understood ns well for his omission 
of the service of that day, as of other occasional prayers at other 
£ S2S ] times) ^ namely, that the king’s proclamation hath not the force 
of a law in England ; that the king is supreme in ecclesiastical 
causes, only ;is he is so in temporal, that in his courts ; and that 
he knbweth (he says) of no supremacy, which is exercised widi- 
,out either parliament, or convocation, or court of dele^tes,^ or 
the courts in Westmiiister-hall ; or however, that the kin^s su- 
premacy, whatever it is, in this respect is restrained and limked 
by act of pa^Iiatnent; ‘.tiiat by the 36th canon every clergynrum 
is required to promise under his hand, that he will use^the ibria 



in the book of common prayer prescribedi nflwirf m other t * 
by the statute of^ilie 5 & 6 Ed. 6. c. 3* all the days there men^ 
tioned shall be kept as holidays, arid none other; and that by 
the several acts of uniformity, all ministers ore' required to use 
the »form • prescribed in the book of common prayer, and none 

other or otherwise. And the prosecution against him (he 

says) did not proceed. Johnson’s case of occasional days and 
prayers. This was in the year 1721, after the cause had 
rested for six years. But whether it was upon the occasion of 
Mr. Johnson’s publishing this case, or for whatever other rea-* 
son, it a])pears that the prosecution did ^terwards proceed* 

And in archbishop Wake’s Collectanea^ now belonging to tlie 
library of Christ Church, in Oxford, {Canterlno'^ v. 4. art. 276.) 
there is a letter from Dr. Bowyer, archdeacon of Canterbury 
(who was then also bishop of Chichester), to arclibishop Wake, 
pro{X)sing methods of bringing Mr. Johnson’s cause to speedy 
issue ; dated Oct. 26, 1723. 

Then, 277., follows a copy of Mr. Johnson’s proxy; *vtz. 

^Vhereas there has been a cause of office, See. And whereas 
divers articles have been giVeii in and admitted, to which the 

said Johnson had given a negative office as by the act, &c* 

Now know all men by these presents, that I the said J. J* 
do acknowledge and confess myself sorry for having given 
offence in the matters contained in the said articles, and do here- 
by retract the negative issue given by me to them, and do con- 
fess the said articles in ail and every part thereofi and submit 
myself in all things to the right reverend the archdeacon afore- 
said, or his official; and do hereby sincerely promise not to 
offond in the like manner for the future ; and being aged and 
infirm, and very unfit to travel fi-om my said vicarage to Can- 
terburjr, but desirous that this my retraction of the negative 
issue given by me to the said articles, and my promise not to [ 329 2 
in the like manner for the future, may have their due 
effect; I do hereby constitute and appoint Mr. George Upton, 
one of the proctoi's of the said archdeacon’s court, to be my law- 
ful and undoubted proctor, for me, and in my name, to appear 
before the right reverend tlic archdeacon aforesaid, or his official, 
or surrogate, or any other competent judge in this behalf^ to pray 
and procure this my retraction of the negative issue given me 'c' ’ J' 
to the said articles to be admitted, and to confess the same m all 
their parts, uith a promise in my name not to offend in the like 
manner for the future ; and submitting in ail things to what the ! 

right reverend the archdeacon or his official shall do touching the 
premises^; ratifying, allowing, and hereby confirming whatsoev^ 
my said proctor shall fully do or cause to be done herein.. In 
^witn^s whereof^ 1 have hereunto set myFiiand and^^eal^ this third 
day' of March, Jl 723 . 

John Johnson. 




Then foSows^ 

^ Martii 17^3 Copam D®^ Wife, &c#, , 

Procures hinc inde c onsen serunt Si diem, &c/ T Tpjic . Uptbm 
ext’ proGurrum sMirni i^iale sub menu et sigillo J« Clier partis^ 
jMiaB firmatam et vigore ejusdem retractavit nesponsa sua negatii^ 
alirs artis con’ eundem X X extis facta et dbta et animo c ontes*^ 
imdi litem affirmative et eosdem agnovit omnes et singulos artoa 
prscd’ in ornni part e eo j- mitte m esseyefos et nomine partis spar 
submisit se Rdo Dno Epo Cicestr’ Arcbiono Cant’ ejusq’’ 
officiali cum prqmissione de non repetendo offensiones in ar* 
ticulis praed’ otjpbtas et homoi procuri um ret ractionem confes- 
sionf submission’ et promission’ admisit Quatus &c. in prsesentid 
Norris ead em confessa oblala et acta per Upton accepton^i^ 
Tunc dtus Upton petiit dtum X J. partem suam diinitti dtcp 
Korri s dissen’ ad cujus petnem D""* decrevit Monem contra 
dtum XX a<l legend’ et recitand’ in Kcclia sua paraoli de Crari- 
brook Formulas precum publicar’ 29 Maii 1® AiigustL 5*® No- 
tembris et 30 vel 31 Jan’ legi’ et recitari authorhate Regia 
injunctas diebus rcspve prmd’ et ad certificand’ Archiono 
pried’ ejusive officiali aut alii Judici in bac parte competent’ de 
[ 380 ] ebedientia sua in bac parte facta primo die Juridico post 30^^ 
Januarii prox futur’ et condemnavit dtum J. J, in expensis &c« 
et assignavit Frocuribus hinc inde ad audien’ Voltem &c. super 
petnem dti Upton et super taxation’ earundem expensarum in 
prox*“ &c« dto Upton dissen’. 

Art. 292. Extract from a letter to archbishop WMce, in 
Mr. Johnson’s own hand-writing. 

Cranbrook. Lady-day, 1724*. 

May it please your Grace, 

To accept of niy most humble thanks for your lenity, in the 
point of exp'aordinary days and occasional prayers. And I 
promise that 1 will never give yoajjust occasion to repent 
It.— 


See Jpubfn \bor 0 ihtp. 



I^ospttais. ' 

I^OE pap^ being disabled to nominate to })Ospital3» soe title 
. iaopeiJp. ^ 

1. OPhdspitais, some are corporations aggregate ortnany, as 
•of master or wardem^and his confreres), some) where the master 
or warden hath only the estate of inheritance in him) and the 
brethren ;or sisters power to consent) haring college and epmmon 
seal; some, where the master or warden nath only the estate 
iii'him, bat hath no college and conhnon seal. ' And oT th^se 
hospitals, Some be eligible, some donative, and some presentable. 

. . 9. By the S9 Eliz. c. 5. (made perpeiml 2} Jac^ c. 1.) 

jlvery person seised of an estate in lee simple, shall have full 
power at his will and pleasure, by deed inrolled in the high 
eburt of chancery, to erect, found, and establish an hospital, 
tnrisoti de Dieu, abiding*place, or house of correction, as welt 
(oiv the finding suslentation and relief of the maimed, poor, 
needy, or impotent people, {is to set the poor to work ; to have 
continuance for ever ; and from time to time, to {dace therein 
such head and members, and such number of poor, as to him, 
his heirs, and assigns, sliall seem convenient: and such hospital 
so founded, shall be incorporated, and have perpetual succession 
for ever; by such name as the founder, his heirs, executory, or 
assigns, shall appoint : and shall by the name of incorporation 
have capacity to purcliase, and hold any goods or iVeChoId 
lands, no^ exceeding 2Q0L a year above reprises ) without licencb 
or writ of ad qtiod damnum; the statute of mortmain,, or ai^ 
other statute or law to the contrary, notwithstanding. And they 
shall have a common seal, {p) Provided, that no such hospital 
shall be founded or incorporated, unless upon the foundation of 
erecting thereof, the same be endowed for ever, with lands, tene* 
ments, or hereditaments, of the clear yearly value of 10/. And, 
finally, such constructions shall be made of this act, as shall be 
most beneficial for the maintenance of the poor, and for repress 
sing and avoiding of all acts and devices to be invented or put in- 
ure contrary to the U’ue meaning of this act. 

, Not exceeding 200/. a year'] If they be at the time of the 
ifoundatipn or endowment of the fearly value of 200/. or under^ 
ani aftewards'they become of greater value by good husbandry, 
rising of prices, sudden accidents, as by escheat, or otherwise ) 
they shall conUnue good, to be.eiijoyed by the hospital, albeit 

(p) The safost way is, to found the hospital, and place the. poof 
therein, and to incorporate the persons therein placed. 2 InsL 724. 
Where the case of SMlen hospHal is referred to in the margin. 

HiU*s MSS^ notes^ 
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they be above the yearly valne of 200/.: for the yearly value must 
be accounted as it was at the time of the endowment made. Also 
goods .and chattels (real or personal) they may takeoftwhat vattio 
soever;*^ 2lnsL72^* ^ 

by the 9 Geo. 2. c. 36. No manors, lands^ tenement^^ 
rents, advowsons, or other hereditaments, corporeal or incor*4 
poreal; nor any sum of money, goods, chattels^ stocks in the 
public funds, securities for money, or any other personal estate 
whatsoever, to be laid out, or dispos^ of in the purchase of any 
lands, tenements, or hei^ditaments, shall be given or any ways 
conveyed or settled^ (unless it be bond Jide for full and valuable 
consideration) to or upon any person or persons, bodies politic 
or corporate, oi^ otherwise for any estate or interest whatsoever^ 
or any ways chaf^Ior incumbered, in trust or for the bcnefitx>£ 
any charitable uses whatsoever; unless such appointment of 
lands, or money, or other personal estate (otlier than stocks iU‘ 
\ - the public funds), be made by deed indented, sealed, and delW- 
ered in the presence of two witnesses, twelve calendar months 
at least before the death of the donor, and be enrolled in 
chancery witlnn six calendar months next after the execution 
thereof; and unless such stock in the public funds he transferred 
iii the public books usually kept for the transfer of stocks, six 
calendar months at least before the death of the donor; and 
unless the same be made to take effect in possession for the 
[ S92 ] charitable use intended, immediately from the making thereof^' 
and be without power of revocation. And any assurance other- 
wise made shall be void, (g) 

Viiitstion 3. By the aforesaid statute of the 39 Eliz. c. 5. The hospitals, 
md go- s^Q founded, shall be ordered and visited by such person or per*- 
wnmcDt. j^g shall be assigned by the founder, his heirs or assigns, im 

" ‘ writing under his or their hand and seal, not being repugnant or 
, contrary to the laws and statutes of this realm.. (/*) 

If the founder inaketli no.appointmcnt ; then it is enacted by 
the 2 Hen. 5. c. 1. as felloweth: forasmuch as many hospitals 
within this realm, founded as well by the noble kings of this 
realm, and lords, and ladies, botli spiritual mid temporal, as by 
divers other estates, to the honour of God and of his glorious 

(^)> See iWictmaltt. And note,: That though lands purchased bond 
fide for full considerarion are excepted out of this act; the ktog's 
licence is necessary to enable corporations to purchase and hold landk 
in mortmain 7 &S W^S. c.S7. , 

(r) If no auchv person be named, the visitatorial power, in eleefinjoli* 
synary lay foundations, is, by law, thrown upon the founder and fail 
heirs, whom failmg,Jt devolves upon the crown, to be exercised by 
the chancellor* See CidUar, 6 dr 7., and 4 T. Ren. 233. Tke Km» 
V* T/ur Ma^elp and Fellom qf St. Catherine $ Hall^ Cambridge, miSi 
the authorities there cited. 



aid and merit of the souls of tliesaid founders^ to tha 
*which hospitals the same founders have given a gr<^ part of 
their moveajbte goods; for the building of the sanie^ nnd^^^eat 
part of their Ihnds and tenements, therewith to sustain impotent 
men and w-onien, lazars, men out of their wits, and poor women 
with child, and to nourish, relieve, and refresh other poor peo- 
ple in the same, — i— be now for the most part decayetl, and the 
goods and profits of the same by divers persons as well spiritual 
as ^ temporal withdrawn and spent in other use, wherdby many 
men and women have died in gi*eat misery, ibrt^fault of aid, 
living, and succour, to the displeasure of tr^d, and peril of the 
souls of such manner of disposers ; it is ordained and established, 
that as to the hospitals which be of the patroujlge and founda- 
tion of the king, the ordinaries, by virtue of the king’s commis- 
to them directed, shall enquire of tlre.iminner and founda- 
tion of tile said hospitals, and of thc‘ governance and estate of 
the same, and of all other matters necessary and requisite in this 
behalf, and the inquisitions thereof taken shall certify in the 
king’s chancery : and as to other hospitals which l>e ot another 
foundation and patronage than of the king ; the ordinaries shall 
inquire of the manner of the foundation, estate, and governance 
of the same, and of all other matters and things necessary in this 
behaU^ and upon that make thereof correction and reformation, 
according to the laws of holy church, ns to them belongeth. 

And by the 4*3 Eliz. c. 4. Where lands and goods giveuv to 
bospiials have been misapplied, the lord chancdlor may issue 
commissions to inquire niul take order therein (a) : but this not 
$.0 extend to hosjiitals which liave special visitors or governors. 
And provided, that tliis act shall not extend to abridge the 
ipower of the ordinary, 

, 4. , By the aforesaid statute of the 39 Eliz. c. 5. In the hospi- 
tals so ibunded as aforesaid, they shall be placed, or upon just 


, For the nature of these coiinnissi^ns, sec (ZTJiaritable uaea. The 
court chancery will also relieve by original bill upon a gift to 
cliaritabFe uses, ivitliiii the 43 EUz.\ and will settle or direct the dis- 
position of an estate, within that statute, according to the intention 
of the testator. //;. in the note. 

' (4) On the subject of electionsv see Catt^eHraCsr, 6. ; abd Deana anti 
»c!wter 0 , IV. la {&)• To which add, that all aggregate corporations 
-have a power necessarily implied, of electing members to fill up 
vacancies in the body politic, in order to perpetuate it. 1 Roll. Ah* 514. 
•if the mode of election h prescribed by charter or grant, or established 
by prescription, it must be accurately observed ■: iU the absence of 
these it may be regulated by a bye-law ; the right of making which is 
a power also incident to corporations in general. NevoUng v. Francis^ 
S Repm 189* 1 Bl. Com. 5. Tl)e right of election may also he 
regulated by a bye-law under the existence of a charter or prescrip- 
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4MWe^dk^a<Md» such person ot persons ebaJI be aligned 
i^tider, his lieir% or assigns^ wrb|% under 
ibetv and seal, not being ^ugnaitt ot* Cf^'ary to'i^he 
laws #tid statutes of tWs reti^ i f 

And by another dause^jn the sames statute ; it sb^I be lawAil 
to the founder^ bis heirs, or^issigit^ ttp«]^4lie.de^ or remOvkig 
of any bead or member, to plaee ^oe otl^ iaim room of him. 
that dieth or is remotEod^ successively &r ever. ^ ^ 

And ^ the' SI Eliz^ c. 6. If any p^son shall take any reivard 
fcr iwominatiog to an hospital, his place (if he shall have a]3y)>itfc 
such bospitdl^ shall, be void. And any person receiviiEi^ any Ker> 
ward /or resigning liis place in any such hospital, shaJi ior&it 
double the so^ and the person for whom he resigns rshall be 
incapacitated. 

5. By the aibresaid statute of the 39 Elzz, 5. It is provided* 
that aU leases or estates^ to be made by any such corporation* 
exceeding the nnmber of twenty-one years, and ibat in .posses* 
sion, and whereupon the aecustomabie yearly rent or more, by 
the greater part of twenty years next before the taking of such 
tease, shall not be reserved and yearly payable, shall be void, (/f) 

( SS4 J (i) the ^3Eliz. c. 2. All lands within the parish are il;o 
" - lie assessed to the poor rate. 

And by Holt chief justice, JS. 1 An, Hospital lands are 
chargeable to the poor as well as others ; for no man by appro- 
priating his lands to an hospital, can discharge or exempt theW 
from taxes to which they were subject beiore, and throw a 
g^efi^ter burden upon his neighbours. 2 Salk. &21, (1) 


tioti, thus : If the power of making bye4aws originally is in thfibodytut 
large<t they may delegate the right of election to a select 
thus becomes the representative of the whole community, for the pur- 
pose of election ; but if the power, of making hyc-laws is vested in a 
select body, they cannot, by bye-law, exclude an integral part of 
the body at large from vo4 ing, nor cati they impose a qualification bn 
the electors, contrary to the original constitution of the corporation^ 
4f Rep.77, The case of corporations, 4* Inst. 8. 3iBun\ 1827* Rex 
't. Spencer i conimon-councilmaH of Maidstone^ 4i Burr k25\B.< Rex r.^ 
Head, freeman of Helston. ’ ■* 

(m) Sec Heme. > ^ ^ ' * 

(1) For tlte parties rati&d mirft either be the actual or &eft^cial 
occupiers oPfte property. Thus in 7"ke King V. St*^Zuke^t Hokpilair 
2 Burr hep. 1^)64*.^ tpat asylum for poor lunatics was held not rate*' 
able. For the trustees were stated in the to be mere nominal 
trustees : the servants were merely hired attbodants, not living, es^fit 
tiie case of Chelsea Hospital, in separjpte apartmehtd, considered 
tingle teheitients * and thus had no poj^e^iy rightpr inter^ 
immd be rateablb r'Mrhtle the poor objects of 4jie charity' were 
the i^uestiorh.' See' ali^o 3%e K^g v. Si. Baftholoniiew:, ‘^^urPw 
8. P. remarked on in Tke Kitig '^* Gardnert Xlefosp. h(S]^ 8S» " Sbiii^ 
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• cas^ 0f &• Huk^s HospHcA it vas. dajbarmiia4» tliat,iii 

general no ho^jl^ is c^gaable to tha^isk t'atesl.wi^l Vf^peot 
s(4te piurts of it wiik^catre ii;i|^^^ 

b^ the officeWbelonging to hospital, a$ tibe cbapkiti^ihysii* 
and iid like, in Cluilsea bosq^ihlL dkncl tJbase apii^nMuits 
are tb be rat^ single tepements,*of which ihe smd pfficerfi 
are the occttpiips. dSmr^ iosS^ 

By the 38 Geo. 3. c. 5. 4 2£« [for imposing land tax,] it is prot £ 33S ] 
vided, that tlie same shall not extend to chai'ge any hospital fin 
England, Wales, or Berwick,] for or ia respect )jf^ the acite ,of 
such hospital, or any of tlie buildings witliin the \^ls ainl limits 
thereof; or to charge any of the houses or 'lands, which on or 
before ^March 25, 1693, did })elong to Christ’s Hospital, Sb 
Bartholomew, Bridewell, St. Thomas, and Bethlehena hospitals 
ih London and Southwark ; or to charge any other hospitals or 
almt-houses, for or in respect only of tuiy rents or rerenuei;^ 
which on or before March 25. 1693, were payable to the said 
hospitals or alms-houses, being to be received and disbursed for 

The King v. WuldOf Ciddec^ 858., defendant, who had placed ten poor 
children in a house belonging to him, and employed a servant to 
superintend them, was held not rateable for such property, as he mad# 
no pr(^i of the buikliiig, but applied it solely tp charitable purposes. 

Again, the servants of St. Catherine’s Hall, Cambridge, were holden 
rateable for buildings occupied by the servants of the college Jot their 
benefit : though that is in truth a charitable foundation. The King 
V. Gardner y Cowp. 79. So the objects of a charity in the actual occu- 
pation of the alms-house and lands Jor their otvn ben^t^ in the mank 
ner prescribed by the rules of the institution, and liable to be dis* 
missed for any breach of such rules, arc rateable in respect of such 
occiipa|40n. The King v. Munday and other 1 Rast^ 583. In 
King V* Hurdisy 3 Term J^ep. 497, dshurst J. said, That if any 
officer of an hospital holds any part of the hospital lands Jor his otvn 
oonvemence^ he becomes rateable in respect thereof : and the samp 
rule he^ been extended to such a person holding a separate apart- 
ment. field's case, 6 Term Ilep* 587., cited 1 East^ 590. 

It bus Wen she^n that mere nominal trustees of a charitable insti- 
tution, wbp derive no profit therefrom, are not rateable as occupiers : 
but where the trustees of a common right did not let the grass for 
any certain time, or in any definite proportions, but to various per- 
sons, in pastures, at so much a.head.for efu^h horse, &c.. turned on, 
they, the trugteeS|>|md not die actual percipients of the pastures, were 
taken to be the occupier^ Qf the land, and rated as such. The King v. 

The Trustees Jor the J^H^osses of Tewkesbury ^ 13 East. 155, But in 
The King v. Watson, 5 jfiSs/, 480., where a corporation was seiSed pf 
common land, which was annually meted out to certain resident, 
burgesses, who chose tp.^stppk it, on paying a certahi sum ,t<> the. 
otberSk who did not, wKp stocked having each a dlistihct inte,-! 

ift the lanci, as,, ip a cattlpgate, were held tepaxita in CQmmdp of^ 
dtoiJgnd.^^d ri^eabie^eapb j^^ ' ^ ' 




ily '■ ' 

il^ immediate use and relief of the poor of Iiospiiftla^hd 

alm^hbuses only. r * '' 

Pi^ded, tlittt no teno^its ths^hold: my laiidg or, hmsesy^. 
lease w other grant from any St the said hosjfft^ls or 
houses, do claim any ex^^Hion ; jthat all the bouses atid 
lands which they so hold, wall be rated for:$ 9 ‘j^uch as they 
yearly worth, over and above the rents rosjcry^iu^d payable to 
the said hospitals or alms-houses, to be reived and disbursed 
- for the immolate support and relie|^of the p€K>r of the said hos^ 
pitals and.aliE0a*-houses«* 3J$ Geo. 3. c. 5. § 26. 

Provided, that nothing herein shall be construed to extend to 
discharge any tenant of any of the houses or lands belonging 
to the said hospital^ QV^ahns-houses, vvho> by their leases'^r <£b^r 
contracts are obii(i[m to pay all rates, taxes and impositions whatir. 
soever; but that they shall be rated, and pay all such rotes, taxesy 
and impbsi^ons. Ibid. § 27. 

And if any question shall be made, how far any lands or tene*- 
ments belonging to any hospital or alms-house, not exempted by 
name, ought to be assessed and charged ; the same shall be de- 
termined by the commissioners upoh the appeal day. Ibid. § 2S. 

^ AH such lands, revenues, or rents belonging to any hospital otr 
nlms-house, or settled to any charitable or pious use, as iveVe 
assessed in the fourth year of William and Mai'y, shall be liable 
[ SS& 3 to he charged; and that no other lands, tenements, or heredita* 
inents^ revenues, or rents whatsoever, than belonging to any hos^.^ 
pital or alms-house, or settled to any charitable or pious uses, as> 
afqpesaid, shall be charged* Ibid. § 29. 

[Tkxwi [6^ (2) By 48 Geo. 3. c. 55% sch. (C) and 52 Geo. 3. c. 93* 
sch. (C) tit. Exemptions^ III. Servants belonging to the above 
hos]:^ital5 are exempted from the duty on servants, and Gtgffs, or 
the Foun^ing^ are also included in the exemption.] 

r l^osipitallerg^ See S!0atta0mieffi^ 

^ See Wtllff* 


3[aituarp tlu thirtieth* See 



Wiuitncs# A JEW is to be sworn on the^ Old Testament ; and' perjury 
may be assigned upon that , oath [JRtAeley y. Langston^'} 
2i&fi.‘314. (2) 4 

(2) So in chancery, on Swearing a Jew to an answer. 1 Vern. 263.^ 
But when a w^ess ajler being sworn on the New Testament, amidst 



how expir^^ an^of Mil 

f i profesHl^Q- Jewi^ rdm^ s&all tihe oatif of 

tm a anmath sign be 

. j 18j'*jSee iidlii*(5) ’ ,'• 

Oi 2. Gvmem fll«r#’and Mune^i ^ Up^n debt 

u|^ a bond, being b<)tb i^re l$uffei^^t6 j^ut oh 

their hats whil^wiy took the oath. 821. 

By the 1 An. sL l: el'30» If any Jewish parent, in order to Duty to 
the compelling his protestant child to change Uis religion^t shall 
refuse to allow such child a sufficient maintenance, i^flltable to the 
dc^^ and^’ ability of such parent, and to the age and edu* 
cation of such child ; then, upon complaint thereof to die lord 
chaheellor^ it shall be lawful for him to mate ,si|ch order thi^in, 
for the maintenance of such protestant cMld^^Sit^^he stell thhik ' 
meet. (9) 

Marriages, where both parties are Jews, are C^i^pted out Marriage, 
of the marriage act of the 26 Geo. 2. c. 33. See jpartidgr, 

1 . 6 . - 


that he was born a Jew, and that he had never formally abjured that 
relij^ion, or been baptized, or admitted into the Christian churcli,- ’ 
he 18 still an admissible witness, though the oath has been so taken 
by him, on his asserting that he iAen considered himself as a member 
ortke established religion, and bound by its precepts. TAe King v* 
Q^ami^l Esp. Rep.236. So a Jew seems a competent witness to 
prove a murder. > OmycAund v. Bather^ 1 Atk. 42. 44. Morgai^^ 
casct Leach, Cro. Car. 588. Formerly u Jew could not bring an 
action ; now he may ; OmycAund v. Bather, 1 Atk. 49. That Jews, ' 
natives of England, have the same capacity to purchase and hold 
lands, as.odier subjects, see Webbe's tract, cited 2 Swanst. Rep.5Q3i 
note (di ' 

(8) In the allowance of maintenance out of a Jew’s estate, his 
daughter having turned -protestantj^ it is not material, though the . , 
daughter be. above 40 years of age, or married, or the Jew be dead. 
Vincent V. Fernandez, 1 P. Wms, 524. The Court of Chancery will 
not interfere with the education of the chiMren of Jews farther than 
is required by statute. But where the daughter and widow of a Jew, 
having agreed with her father that he should have the care of the 
persons and^ estates of her two infant children, and in the event of 
their death during minority, should receive a moiety of their property, 
id>jured Judaism, and married a Chridliaph ; on petition of the children, 
the court ordered them tc be delivered to their mother ; for guardi£ui<> 
ship is not assignable, except in chivalry (though a Jew might devise 
it under st. 12 Car. 2. c. 24. J, and the agreement not purporting to be 
an assignment, and the right of the mother to be guardian continiiing, 
notwithstanding hef* ffirmer marriage. Villarem v. MHlisht as re.- 
ported 2 Swamt. R^. 538. ei seq, 2 Ath. 14. S. C.; and see Pottingpr 
V. J^ighifium, S Merih, 67* 


VOL. II. 


B B 





[ 3S7 ] 3)tna^0. 

Wimh. T MAGES iff the church, and the principal image in 

chancel) (viz. of the saint to whom the church is dedir 
Cfiited) shall be provided at the charge of the parish. Lindw, 251- 
ArvntL None shall bring into dispute the determipati(^ of 
the church concerning the adoration of the glorious cros^ 
'worship of the images as saints, or pilgrimages to the place%,qr 


(4) In De Co^ta v. De Paz^ Dec,6* Ambl. 228. and 2 Smanst^ 

Rep. 487. note (a), a bequest for the maintenance of an assembly for 
reading the Jewish law, and advancing that religion, was held illegal ; 
for Christianity is a part of the law of the land, and Judaism is not 
within the toleration act, and is barely endured, or connived by 
the legislature, id. 490. notes i and see the cases in which Jews* pnyi* 
leges have been noticed, ib. 502. n. (a) et seq. 538. But a charitame 
bequest for support of poor Jews is valid, per Lord Hardvoicke^ in Dh 
Costa V. Paz^ id. 490. and per Eldon C. id. 522. 490. 539.)* thott^ 
an institution for the purpose of propagating the Jewish religion^ 
illegal. But it is quite a different question whether property can h^ 
given to perform charitable acts to persons of that persuasion, i At 
the same time, in the Bedford Charity case, zd-479. where, under a 
charitable institution for a school, and for apprenticing and portioning 
poor boys and girls, into which the visitors had introduced a number 
of regulations, with which no Jews could comply, it was held that 
Jews could not have benefit of the charity. Semb. the question of 
admissibility to the school belonged to the visitor, and was not within 
the jurisdiction of the Court. • 

above cases, supported by the following, serve to illustrate the 
distinction between the act of Hjoorship, and the inculcation Qfdoetn%o% 
which Mr, Merivale so ably argues in 2 Meriv. Rep. 377. 393. notU* 
For synagogues in general, though within no act of tolj^ration^ 
protecte^^, See Israel .(misqqoted us Lazarus^) v. Simmons^ 

/{ap.35o« ^ no authority by ptiich they were declared illej^i^ €Qv34 
be cited. , 

(5) By 13 Greo.2. r.27* intituled, “ An Act for naturalizing supj^ * 
^Vforeign protestants^ and others therein mentioned, as are, settled,, or 

settle in any of His Majesty’s colonies in America,** (§ 2.) 
aettlera may be naturalised, without having received the sacragij^L 
By § 3.^ any Jew shall present mmself to take the ^ 

.i^uraUon, in pursuanq^ of this act, the words upon the 


m. she 

( 5 ) 



SfmpUftftiatfon, sarja 

reUoks of the same 5 but i^:#haU be pubjycly tauglit and preached 
by dll, that the' crass and'lihi^or tbe cracif]X|^ and other images 
ofdhe sakits, in metnorl)^ and ^honour whom they repre- 

sent^"^ and their places and relicks oughtta be worshipped by pro- 
cessions, kneeling;, bowing, incense, kis sin/a^, .oblations, illumina- 
tions, pilgrimages, and all other mcSfe' anff'forms whatsoever 
used in the times of us and our predecessors, on pain of incurring 
the guilt of heresy. Lindw. 297. ? ; 

Art. 22. The llomish doctrine concerning the worshipping and 
ddoVatibb as well of images as of relicks, *and als^^lhvpcation bf 
^ thing, vainly invented, and grounded upon no 
li^rraniy of Scripture, but rather repugnant to the word of Ood. 

Sy ST & 4 Edw. 6. c. 10. Images in churches^ of stone, timber, 

' mbaster, or earth, graven, carved or painted, shall be defaced 
tftiff "destroyed. § 2. 

But this not to extend to any image or picture, set or graven 
upon any tomb in any church, chapel, or churchyard, only for a 
tmnmnient of any king, prince, nobleman, or other dead person, 
which hath not been commonly reputed and taken for a saint. § 6. 

' Alsfo' this shall ndt be done by any person of his own authority, 
bdt he ougjht to have the licence of the ordinary. Cro. Ja. 366, 

^ Aha if any shall do so without the licence of the ordinaiy ; 
J^%/0;o4olphin says, he shall bind him to his good behaviour : 

meaning is only, that /le may be bound to his good 
not by the ordinary, but by the temporal judge ; as ip 
JPricket^^ case (which is the case referred to), the offender was 
bdund to his good behaviour, not by the ordinary, but by the 
Idrd chief justice of the court of king’s bench. 


3)inpropriat(on. (6) 

^APPROPRIATION (as some say) is properly so called, when r i 
..h it IS' in’ the hands of a bishop, college, or religious house; 
mpropriiafiony when it is the hands of a layman. But the words 


Christian, shall be omitted in administering the same to such Jew; 
a^'the taking and subscribing such c^th by such Jew, and other 
btrtfas appointed by such act, in like nhinner as Jews werS permitted 
tp take the oath of abjuration by the lOG^o. 1- c.4., shall be sufficient 
fo entitle him to be naturalized by this act? 

(dji .That which was an appropriation in the hands of religious per- 
ifbira iS' sometimes called hti impropriation, when in the hands of a lay 
dgr^on. See ajpfptflptiaticn, note ( 1 ). By st, 27 Ben, 8; t, 28., , an^ 
3J^ 8. c, 18., an advoWson may be appropriated to lay per^il^, 

3., add reetdiries, tithes, drc. impropriate come tdihb 
hands of lay persons, are temporal inheritances, ihid, Co. LitU 159. a. 

BBS 



Mi 


ox^ geOf^ly used promiscuously. Aod the law coQicetaii|gjthe 
ewiie is tieeted rounder the title > V 

^ JfttatQuiTAHon dap. See ^olttiafHf* 
litcrat. See luttutimap. 

Ittcttittbeitr. See UBemficr. 


3fnDemntt|>. 

AN indemnity was a pension paid to the bishop, in consider- 
ation of discharging or indemnifying churches, united or 
appropriated, from the payment of procurations : or by 
recompence for the profits which the bishop would other^in^ 
have received during the time of the vacation of such cbariEji|lie$a 
Gibs. 706. 719. 


3lnDtcal3it. 

JNDICAVTT (so called from tliose words in the writ, indicaxnt 
nobis, &c.) is a writ of prohibition that lieth for the patron 
of a church, whose clerk is defendant in the ecclesiastical court 
in an action for tithes, commenced by another clerk (or his patron), 
and extending to the fourth part of the value of the church at 
least. In which case the suit belongs to the king’s court by the 
statute of the 13 Edw. 1. c.p. (7) 

Wherefore the defendant’s patron (being like to be prejudiced 
in his church and advowson, if the plaintiff obtain in the eccle- 
siastical court) hath this means to remove it to the king’s court. 
Terms of the L. [F.N.B. 30. 104. Cod. 721. Seld. de Dec. 
c. 14. § 3.] (8) 


Since 32 Hen.S. c.7. 7-, every real action lies for a rectory or tithe;^ 
impropriate. So doeb imejectment, Priest v. Wood, Cro. Car. 301. 
Jones, 322. 3. C.; and so an indictment for forcible entry or detainer, 
Anon. Cro. Cat. 2Q\. So by the above act, fines or common re- 
coveries thereof, may jq made and suffered; and an impropriator 
may sue in the ecclesiastical court ; and by 2 A 3£dtii.6. c.lS., 
have debt«fi)r treble value on subtraction of tithes. See 2 Inst. 6li. 
As to attempts for restitution of impropriations to the church, see 
JKean. Imp. 124, Ac. 

^7) A wjrit of indicavU shall not be granted before the suit pending 
in the spiritual court between the parties is ^ recorded, and the 
phencellor is certified thereof by the sight of the libel. 34 Edm. 1. 
st, 1. De Conjunctio Feqffatis, sub*fn, 

j[8) Prohibition by writ of indicavit day at common law, where the 
suit was in the spiritual court for tithes ^ any value. Zinsl.Md. 



But if the tithes in (question do not etiiDant to the fooith part 
of the yearly of the diurch, the ecclewuticiil DOurt may 
determine tl^nght on* s writ of Spolia^on* • iVN/B. 70. (9) 

Ittbttction. See Benefit. 


Seld» de Dec. c. 14. s. 3. But the ecclesiastical jurisdiction over tithes 
in generaly was given by l^Edto. 1. st.^. 9Ed’ii0m2. st.2. c. 1., 
notwithstanding the king's prohibition granted ; and is confirmed by 
later acts, viz. 27 Hen. 8. c.20. 32 Hen. 8. c.*7. '2 & 3 Edw. 6. c. 13. 
SSGeo.S. r.l27. 54 Geo. 3. c. 68. The recital in \ Rich. 2. c,13. 
Aat ** suit for tithes of right ought, and of ancient time did, pertain 
lit/tbe spiritual court,” must be intended by four of the former acts 
Of^^arliametit, viz of 13 Edw. 1. West sec. c.5. 13 Edw. 1. Art. Clet. 
c. 1. &c. l^Edxjo.S. c.l. See 2 489, 490. Rot. Pari. No. 118. 
Gvovn. 7< 1556. 

Prohibition by indicavit now lies where, on a question arising be- 
tween two clergymen bcncficed by several patrons us to payment of 
tithes, amounting to a fourth pajrt of the yearly value of the benefice, 
the right of patronage comes into dispute. See 9 Edvo. 2. Art. Cler. 
C.2. 13 Edtu. 1. Circ. Ag. st. 4. c. 1. Deggey ch. 26. 371. 38 //.6. 

Ok 21. It lies atler libel. S^Edvo. 1. st, 1. {De Conjunctio EeqffaiiSy) 
and before sentence ; or after sentence, if there is an appeal therefrom* 
Com. Dig. tit.Z>mii^^. (M.IO.) So it lies where a suit is for oblations, 
as well as for the advowsoii or tithes. {Id. citing F. N. B. 45. B.) 

By 13 Edv). 1. j/. 4. Circumspect^ Agatisy the spiritual jurisdiction 
over suits for tithes between parson and parson, where the tithes in 
dispute do not amount to oiic-fourth of the value of the benefice, is 
asserted ; and see DcggCy ch. 26. 371. 38 Hen. 6. 21. Reeveses Hist. 
E. Lavoy c. 11., 2 Inst. 364. By \6Edv5. 1. West. 2. c. 5. § 4. When 
the parson of any church is disturbed [or prohibited] by writ of m- 
dicavity to demand tithes in another parish, his patron shall have a 
writ to demand the advowson of the tithes in question ; and when 
that writ is [deranged, vij:;.] decided for the demandant, the plea 
may proceed in the court Christian, as far forth as it is deraigned in 
the king’s court; and, therefore, though^ the right of tithes before 
this statute could not be tried between the parsons after an in- 
dicavit ; now, the patron of the parson prohibited may have a writ of 
right of advowson ; and if he recovers, the plea shall be remanded to 
the spiritual court. CW. 721. 2 Inst. ^6^. i and see generally, Com. 
Dig* Dismes. (M. 10.) 

(9) So where the dispute is between two parsons, to which of them 
the tubes belong, whether to the one by parochial right, or to the 
other, as a portion belonging to his rectory by prescriptioii, both 
claiming by presentation under the same title, so that the right of 
patronage does not enter into the question, it may be determined 
oy a suit in the ecclesiastical court, and this suit is called a Spoliation. 
JQegge, £;A.26.369. 38 //e». 6. c.21. So where the question is be- 
tween a parson and vicar in the same parish of tithes due of coinmon 
right. Htekes v. Froudy Gtvm* 267. Diake v. Taylor y 1 Stra. 67% 
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jlnPbitton. 

1. A N inhibitidh is a writ> to forbid a from fardier^prsk 
ceeding in a cause depending before hiin 5 being in nature 
of a prohibition. T^:ni$^ the law. 

And this writ mbk cor^only issueth Out of an higher court 
Christian to an inferior upon an appeal. Ibid. 

But there are likewise inhibitions on the visitations of arch- 
bishops and bishops: thus when the archbishop visits, he inhibits 
the bishop; and when d bishop visits, he inhibits the archdeacon: 
and this is to prevent confusion. Ibid. 

2. By Can. 96. That the jurisdiction of bishops may /be 
preserved (as near as may be) intire and free from prejn^ic^ 
and that for the behoof of the subjects of this land, better 

sion be made, that henceforward they be not grieved witit fr|^^o- 
lous and wrongful suits and molestations ; it is ordained tjiiat no 
inhibition shall be granted out of any court belonging to the 
archbishop, at the instance of any party, unless it be subscribed 
by an advocate practising in the said court. And the like coiirfiie 
shall be used in granting forth any* inhibition at the instance of 
any party, by the bishop or his chancellor against the arch- 
deacon, or any other person exercising ecclesiastical jurisdiction^ 
And if ill the court or consistory of any bishop there be no adr» 
vocate at all ; then shall the subscription of a proctor, practising 
in the same court, be held sufficient. 

3. And by Can. 97. It is further ordered and decreed, that 
henceforward no inhibition be granted by occasion of any inter- 
locutory decree, or in any cause of correction whatsoever, except 
under the form aforesaid. And moreover, that before the going 
cut ot any such inhibition, the appeal itself, or a copy thereof 
(avouched by oath to be just and true), be exhibited to the judge 

r 840 ] or his lawful surrogate, whereby he may be lawfully informed, 
both of the quality of tl^c crime, and of the cause of the griev- 
ance^ before the gnmting forth of the said inhibition. And evi^ry 
appellant, or his lawful pnoctor, shall, before the obtaining of any 
such inhibition, shew and exhibit to the judge or his surrogate 
in writing, a true copy of those acts wherewith he complaineth 
himself to be aggrieved, and from which he appealeth ; or shall 
take a corporal oath, that he hath performed his diligence and 
true endeavour for the bbtifiphig of the same, and could not 
obtain it at the hands of the register in the country, or his depp- - 
ty, tendering him his fee. And if any judge or registef* sh|ii 
either procure or permit any inhibition to be sealed, so as Is said, 
contrary to the form and limitation above specified; let him^'be 
suspended from the execution of his office, for the space of three 
months : and if any proctor, or other person whatsoever by his 
appointment, shall offend in any of the premises, either by making 



3fnterIo(utot:g Deem* 


< me lenor ot me said 


or sending out any inhitnti^ 

premises ; let him be refbbvM note tm'wcercise of his office for 
tbe fpaee of a«.whole year, without hope of raI^|f^j<Q^;r«stp^g. ; 

’ ' HiWftfllitttttt. See SBi0Bop0. 

See l^tirGIcr. 


:3ntertiict.' . 


TNTERDICT is an ecclesiastical censure^ whereby the divine 
\ services are prohibited, either to particular persons, or in par- 
Ci^Tar places, or both. Lznd. 320. 

both these kinds of interdict have been frequently exer- 
cised heretofore, upon whole villages, towns, provinces, and even 
kingdoms; till they should make satisfaction for injuries done, 
or abstain from injuries they were doing, to the church. G/bs. 


1047. , . 

During the time of the interdict, baptism was allowed, because 
of the frailty and uncertainty of life: but the holy eucharist was 
riot allowed, except in the article of death; so also Christian 
burial was denied in any consecrated place, except it were done 
without divine offices, God, App, 18. 

But this censure hath been long disused ; and nothing of it 
appeareth in the laws of church or state since the reformation. 
Gibs. 1047. 


3lntetlottttorp ajeme. 


A N interlocutory decree in the spiritual court, is that which 
doth not decide the cause, but only some incidental matter, 
which happens between the beginning and end of it. 


^ntratatea. 

law concerning intestates being connected in many in- 
stances with the law concerning last wills and testaments, the 
whole is treated of together under the title 


^ 9(0 


[ 341 ] 
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“ Ht'iiia 


9nttu0ion. 


Cftho. Ti^ORASMUCH as we understandi that certain priests 
^ casting an eye upon the benefice of a person who is 
absent, feigning reports that they have heard he is dead, or bath 
resigned his benefice; and so procure themselves to be intruded 
into the same benefice ; and if perhaps he who was pretended to 
be dead shall return unto his church, answer is made unto him, 
I know thee not, and fhe door is shut against liiip : and foras- 
much also as others, blinded with covetousness, do presume 
privately or in wliat manner soever they can, to intrude themr 
selves into the benefices not only of the absent but also of those 
who are present ; and when they arc in, neither the septence^of 
the judge, 7ior any other thing by *which they may be (jeefed doth 
avail, but they defend themselves with force of arms : We do 
decree, and strictly enjoin, that no hcnejkc in any *whe be con-* 
Jhred^ upon pretence of any fame or report of the death or ces- 
[ 3 1*2 ] sion of any person being absent; but the ordinary shall wait until 
he be fully informed in either case r otlierwise he shall be bound 
to render the whole damages to such absent person ; and more- 
over, he who hath pi'ocured himself to be intruded shall, besides 
the reparation of damages, be suspended ipso facto from his 
office and benefice. Which also shall extend to every one who 
shall of his own authorit;^ or presumption, either privily or by 
force, obtain the possession of an ecclesiastical benefice which is 
full of another incumbeiit, and after it shall be declared to belong 
to such other shall endeavour to defend himself therein by force 
of arms. Athon,32. 

Nor any other thing by xvhich they may be ejected."] That is, 
not any spiritual censure. Id. 

That no benefice in ani^ wise he conferred] Eitlier by collation 
of the bishop, or presentation of any other. Id. 

Bon face. Forasmuch' as it frequently hap|>enctli, that dxvera 
clerks by lay power Jo possess themselves of churches parochial, 
or prebendal (even although they have the cure of souls), and are 
inhiided mto the same without ecclesiastical authority ; we do de- 
cree, that a clerk so in'mded into the church oi' prebend ly himsef 
or by lay perwer, shall be excommunicated in due form of few, and 
shall be denounced excommunicated by the diocesan of the place, 
and be disabled for ever ipso facto to hold that benefice. And 
if after sehtence pronounc^ against him, he shall obstinately per- 
sist in such intrusion for two mouths ; the profits of hia other 
benefices (until, he shall make sati^iaction) shall be sequestered by 
the diocesans of the places where they shall be, upon ^denunci- - 
atioii of the bishop m whose diocese he intruded, and whose 
monition and excommunication he contemned. And if he shall 



persevere under such sentence of c^qgii^unication for a year, 
from thenceforth he shi^ not ^be luS^^tted to any ecclesiastical 
benefice within the province. And if he fotrijiq^ by a proc- 
tor who clergyman, the like proceeding shall Dt against 
such proctor, and he shall be subject to the penalties aforesaid. 

And if such proctor was a layman, he shall be excommunicated 
in form of law, and be publicly so denounced. And his princi- 
pal, if he be absent, shall be cited ; and if he shall appear and 
ratify what his proctor shall have done in this* behalf, he shall be 
subject to the penalties aforesaid. But if by contumacy he shall 
absent himself for three months, if he be in the kingdom, he shull 
be excommunicated by the greater excommunication, and neveiv 
theless shall incur the penalties aforesaid ; especially since to his 
SBeril^;e,he hath added disobedience and contempt: and if he 
didll be out of the kingdom, the like proceedings shall be bad 
against him, after a citation, time being allowed Jm* his being be- 
i^nd sea. And the church w •prebend in which such intrusion shall [ 34*3 ] 
be made^ shall be put under an ecclesiastical interdict. And the 
fautors and aiders of such intrusion, if they be clerks, shall incur 
the pains aforesaid orilained*against clerks ; and if they be lay 
persons, they shall be punished in like manner as is afore ordain- 
ed for lay persons. And the places and lands of such intruders, 
if they do not make satisfaction within one month, shall be put 
under an ecclesiastical interdict. AneJ if such intrusions be made 
by authority of the king, our lord the king shall be admonished by 
the diocesan of the place, to cause the same to be recalled within 
a time convenient; otherwise the lands and places which our 
lord the king hath in that diocese wherein the intrusion was made, 
shall be put under an ecclesiastical interdict according to the 
form above expressed. And if such intrusion shall be made by 
any other of the nobility or person in authority, he shall be re- 
strained by the sentences of interdict and excommunication as 
aforesaid ; and if for two months he shall continue under such 
sentences pronounced against him for the same, from thence- 
forth his lands and places which he ha^h in that diocese shall be 
put under an ecclesiastical interdict by the diocesan of the place ; 
nor shall the aforesaid sentences be relaxed, until he shall make 
competent satis&ction for the injury, disobedience, and contempt 
land, 319. 

Are intruded into the same without ecclesiastical aiiihdrity^ Tiujt 
is, without canonical institution. Id, 

So intruded into a church or prebend by himself} That is, without, 
lay 'power, and without violence. Id, 

Or by lay power} And the same it is, if done by clerical power»^ 
such os is not ordinary nor authoritative. Id, 

Sbdl be excommunicated in due form of law} Nmiiely« fwia- 
ceded by a canonical monition to go away and quit the pre-: 
mises. Id, 
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i’Time bBing aUmed Jhr hU being beymid sea] Which b 
bilfftry; respect being had of the place^ and of the distances 

£M;920j ' 

'Idtul the chnrch or prebend in which suck intrusion shall bemede^i 
shall be put uftder an ecdesiastical interdict] Whereupon, in audt^ 
church especially interdicted divine service cannot be performed^^^ 
When a whole place is interdicted, this is called a general inter*' 
diet* Und.S20* r. 

Our lord the hitig shall be admor^ished] This canon was made 
in the time of king HeiJry the third. And we may observe frolii 
hence, to what height the ecclesiastical authority was exalted aft 
that time. But this part of the canon, denouncing judgments 
against the king, was never in force ; being against the common' 
law of the realm, and the prerogative royal. '«/ ■ >/K' 

L 344? ] Othobon. No patron, ecclesiastical or secular, shall presume 
to present any one to a church, in which he hath the right' of 
patronage, unless he have probable notice of its vacancy; in which 
case, although he may present, to prevent the inconvenience of 
a lapse, yet the prelate to whom the institution nppertaineth, 
shall by no means presume to admit or institute the person pre* 
sented, unless it appear to him that the rector is dead, or that thb 
church is otherwise become legally void. And it shall not be 
sufficient that the same shall appear to him, otherwise than by 
the bodily presence of the person dead or resigning or otherwise 
demising ; or if he be absent, then by sentence of the bishop of 
the diocese in whose city or diocese he is said to have died or 
otherwise demised, or at least by letters of some other authentic 
person, sealed w'ith one or more authentic seal or seals, by a 
public instrument, or by proper witnesses sworn and above all 
exception, by whom a sufficient and open testimony shall be giveri 
as the law requireth, not only of their belief but of their know* 
ledge : and if any person sliall in fact be instituted, or more 
properly intruded, into ^any church contrary to the premises, 
2 >uch institution shall be invalid and of no force, nor shall any 
right accrue to him thereby, although perhaps afterwards it may 
appear, that the church at the time of such institution was really 
void. And if it shall afterwards appear that the former rector 
is living, either by his appearing in person, or by authentic let- 
ters, or public instrument, or proper witnesses; as well the 
prelate instituting, as he who shall be so instituted, shall be bound 
to restore to such rector the whole fruits, damages and expences * 
incixrred thereby, the payment of the one being no discharge to 
the other. And because a pecuniary punishment is not suffi* 
cient, where there is a spiritual offence, the prelate who shall 
institute contrary hereunto, shall nevertheless from the time of 
such offence be suspended from the collation, institution, or 
sentation to any benefices whatsoever, until possession of the 
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rfaareh be restored to the rector aforessidc vOdding^ ^sloreoter, 
that if after it shall appear as aforesaid^ itbatithie lectords Uidagr 
the church shall not be restored to him, but contrariwise* thd 
intruder shall persist in his rebellion for three months ; besides 
the punishments aforesaid, he shall for ever .be deprived 
of all the benefices which he hath in the kingdom, and shall^be 
for ever disabled to accept that benefice which he hath so de^ 
tained whensoever or howsoever it shall be vacant ; and if be 
have no benefice^ he shall for ever be disabled to hold any benefice 
whatsoever in that diocese which he hath so wickedly disturbed* 

And moreover wlien probal)Ie notice, otherwise than by the 
aforesaid means, of the avoidance of a church or benefice, shall 
come to any archbishop or bishop unto whom the collatipa C 345 ] 
thereof belongeth, and he doth collate to that church or benefice,, 
fearing lest a lapse should incur, yet he shall not deliver, nor j. 

softer to be delivered, the corporal possession of that church or 
benefice, until proof of the avoidance shall be made in the manner 
aforesaid ; nor shall he to whom the collation is made, presume 
to enter upon the possession by his own or any other authority : 
and if an archbishop or bisRop shall do contrary hereunto, he 
shall be subject to the penalties aforesaid; and if he to whom the 
collation is made, shall take possession contrary to the premises, 
he shall for ever be deprived of that church or benefice, and never- 
theless be subject to the other penalties aforesaid. Athon. 96. 

One might wonder at first sight, what should make these twa 
cardinals Otko and OlhoboUy and also the aforesaid archbishop 
Boniface^ who were all foreigners, such zealous asserters of the 
properties of the English clergy. We find no constitutions of 
our Own native prelates that express such a concern upon thia 
bead. But the truth seerneth to be this : these provisions were 
made in behalf of absent clergymen. The chief occasion of the 
long absence of clergymen was their going to Rome to attend ap* 
peals, to procure dispensations or indulgences, to obtain prefer- 
ment, or out of devotion to the apostolic see ; or else they were fo- 
reigners who never came here at all. It*was much to the advantage 
of the pope and city of Rome, that the travels of the clergy thither, 
and their long stay there should be encouraged ; and other ab- 
sentees be tolerated and dispensed withal. And truly, by these 
constitutions their rights were better secured in their absence;, 
than they would have been by their being present and keeping 
residence. Johm. Othob. 

Stratford. All clerks, who shall procure themselves to be pre^ 
sented or collated to dignities, parsonages, ofiices, or prebends, 

OB other ecclesiastical benefices whatsoever, being full and jow- 
msed in fact by others ; and shall direedy or indirectly by virtue 
of the writs of tjmre mm admisit^ or qmre inrpediU or other such 
like, prosecute the bishops or others in the secular- courts, without 
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any mention made in Iteiil ; the possessors of the 
l^neficeS) and mthout such possessors being regularly 
(although they have been cited); unless th^ first cause an inqui- 
sition to be made concerning the cause of the pretended vacancy 
by mandate of the ordinary, and the possessors to be canonically 
removed by competent judges ecclesiastical ; — shall ipso facto 
incur the sentence of the greater excommunication, and as being 
so excommunicate shall in no wise be admitted to such benefices, 
but shall be deemed for ever disabled to hold the same. And if 
contrary to the premises, any one be instituted or admitted into 
[ 346 ] a benefice possessed by another de facto^ such institution or ad- 
m^ion shall be void in law. And whosoever shall so institute 
or admit, by his own right or by delegation, any person so pr^ 
sented or collated into a benefice possessed by anotilter, the 
possessor not being first removed by a sufficient authoritati^ 
sentence in the ecclesiastical court ; he shall be suspended froth 
his office and benefice, till satisfaction be made to the possessor 
for the whole damage which he shall sustain. And if the clerk 
so instituted or admitted shall suffer himself to be inducted con^ 
trary to the premises into a benefice possessed by another, he 
shall be deemed an intruder, and shall incur ipso facto the penal- 
ties of intrusion contained in the constitution of Othobon, and 
the other penalties inflicted by the canons and holy fathers. 
Nevertheless by the premises we do not intend to derogate from 
the power of the ordinary ; but that he may collate to the bene- 
fices which he hath a right to collate unto, howsoever possessed 
by others de facto and not de jure ; nor to restrain the persons 
receiving collations of such benefices. Lind. 144. 

Possessed in fact by others'] Although not de jure i because 
pe’i'haps the incumbent hath not a just title. Id. 

An intruder getting possession, and holding it by a strong 
hand and great power of the laity, vi et armis^ against me spiritual 
authority ; such force is removable by the writ de vi laica amovenda. 
Which writ is usually issued, upon a certificate of the bishop^ 
into ehancery touching such force and resistance; but may also 
be obtained upon a surmise made by him that is immediately 
grieved. But by this writ the sheriff is not to remove the in-* 
cumbeut who is in posssession of tlie church, whether the posses*- 
sion be of i;ight or wrong, but only to remove the force, and to 
!(^ve the incumbent to be removed by other legal meanSf 
78S.’(a) 

See <wtU0. 

Kndeotinttr. See 


(a) 
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JNVTTATORY was a text of scxiptare adiwStfl^ 

for the occasion of the day, and used b^ore die Vet^e/yiihv^ 
a||^ itself was called the Invitatory Psalm. (7/1^. 26$, ' 


m- 


Ortlanft. 

[By 39 & 40 Geo. 3. c. 67. Art. S. the churches England and 
Ireland, as now by law established, shall be united into one inro* 
testant episcopal church, called “ The United Church ^Enghad 
emd Ireland:” and the doctrine, worship, discipline, a^ govmn* 
ment of .which united church shall be as now by law estwlished 
for the church of England, and its continuance shall be deemed 
an essential part of the union : and in like manner the doctrinei 
&C. of the church of Scotland shall remain as now by law, mid 
by the acts of union establilshed. See ^upctmacp, 5.] 

Subgimnr* See &ettretttr. 

3 uri 0 htcttoti. See Courtd. 


3Jurt8 utrnnt. 

JURIS utmm is a writ that lieth for the succeeding incumbent 
of a benefice, to recover the lands or tenements belonging to 
the church, which were aliened by his predecessor. Term of 
the laiso. 

And it is so called, in like manner as most of the other writs 
in the register, from certain words in the writ respecting the 
special matter for which the writ is brought. 

By the statute of the 3. sUt, c. 17- it is assented and 

established, that parsons, vicars, wardens of chapels, and provosts^ 
wardens and priests of perpetual chantries, shall have their writs 
of^m vtrum of lands and tenements, rents and possessions 
annexed, or given perpetually in alms, to vicarages and chapels 
or chantries, and reco^^er by other writs, in their cas^ as far rorth 
as parsons of churches or prebends, (i) 

Blu0 patcmmtit0. See :!3tiboto0oti. 


iff) See aSMIiweR, 14, in the note, end Com. Dig. tit. Qumre fm^ 
peait(E). 
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* Year to 
begin on the 
first day of 
January. 
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Elf 7cn days 
thrown out. 


I. T^HEREAS the l^al supputation of the year of ouf Lbi^ 
^ ^ in that part of weat Britain called England^ accordthg 
to ivhich the year begtnneth on the twenty-fifth day of Marcb^ 
hath been found by experience to be attended with divers incoii- 
veniences, not only as it differs from the usage of neighbouring 
nations, but also from the legal method of computation in that 
part of Great Britain called Scotland, and from the common usage 
throughout the whole kingdom, and thereby frequent mistakes 
are occasioned in (Jie dates of deeds and other writings, and 
piites arise therefrom ; and whereas the kalendar now in uie 
throughout all his majesty’s British dominions, commoBly called 
the Julian Kalendar, hath been discovered to be erromous, by 
mean whereof the vernal or spring equinox, which at tte time of 
the general council of Nice in tlie year of our Lord 325 hAppened 
on or about the twenty- first day of March, now happens on the 
ninth or tenth of the same month ; and the said error is still 
increasing, and if not remedied would in process of time occasion 
the several equinoxes and solstices to fall at very different times 
in the civil year from what (hey formerly did, which might tend 
to mislead persons ignorant of the said alteration ; and w hereas 
a method of correcting the kalendar in such manner as that the 
equinoxes and solstices may for the future fall nearly on the same 
nominal days, on which the same happened at the time of the said 
general council, hath been leceived and establislied, and Is now 
generally practised by almost all other nations of Europe ; and 
whereas it will be of general convenience to merchants and 
other persons corresponding with other nations and countries 
and tend to prevent mistakes and disputes in or concerning the 
dates of letters and accounts, if the like correction be received 
and established in his majesty’s dominions ; it is therefore enacted, 
that in and throughout ml his majesty’s dominions and countries 
in Europe, Asia, AfiH'a, and America, belonging or subject to 
the crown of Great Britain, the said supputation, according to 
which the year of our Lord begiiineth on the twenty-fifth day of 
March, shall not be made use of, from and after the last day of 
December 1751 ^ and that from thenceforth the first day of 
January every year shall be i^eckoned and accounted to be the 
first day of the year. 24* Geo. 2. c. 23. § 1. 

2. And that from the first day of January, 1752, the several 
days of each month shall go on and hi reckoned and numbered* 
in the same order, and the feast of Easter and other moveable 


feasts thereon depending shall be ascertained according to the^ 
same method as before, until the second day of Septemmr If 62 
£ 349 ] .inclusive ; and that the natural day next immediately fdilowitiw 
the said second day of September, shall be called, reckoned, and 
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accounted to be the fourtfee^|;j^^|||^Yjd& omitting (for 

that time only) the eleven inte^ed&t&inominal days of the com- 

f i kfileiidar ; and that the several 

w, and succeed, next after the . said foulrte^n<b q( l^ptem* 

.^all be respectively called, reckoned and numbered for* 

3yj^4^ ,in numerical order from the said fourteenth day of Sep* 
teix^ri according to the order and succession of days now used 
m :ttie present kaiendar. 24 2* c.23. $ 1. 

. 3». And that all acts, deeds, writings, notes,* and other instru** Writings to 
^euts of what nature or kind soever, i^hether ecclesiastical or 
public or private, which shall be made, executed, or signed^ 

^ppn or after the said 1st day of January 1752, shall bear date style, 
apcprditig.to the said new method of supputation. 24 Geo^Si 

4. . Aj^d terms of St. Hilary and St. Michael, Courts ana 

iiL.thi^t{Hii^ of Great Britain called England: and the courts Of ®®®**“8** 
g)[^a^t .sessions in the counties palatine, and in Wales ; and also 
thp courts of general quarter sessions, and general sessions of . the 
peace ; and all other courts of what nature or kind soever, wbe* 
ther civil, criminal, or ecclesiastical ; and all meetings and as-* 

9 ^blies of any bodies politic or corporate, either for me election 
9 f any officers or members thereof^ or for any such officers 
entering upon the execution of their respective offices, or for any 
other purpose whatsoever ; which by any law, statute, charter, 
custom, or usage within this kindgdom, or within any other, the 
dominions, or countries, subject or belonging to the crown of 
G;^pat Britain, are to be holden and kept on any fixed or certain 
day of any month, or on any day depending upon the beginning 
or any certain day of any month (except such courts as are usually 
hplden or kept with any fairs or marts) — shall from time to 
t^e, from and after the said 2d day of September, be holden 
apd kept upon or according to the same respective nominal days 
and times, whereon or according to which the same are now to 
be holden, but which shall be computed according to the said 
nuw method of numbering and reckoning the days of the kalen* 
dar as aforesaid; that is to say, eleven days sooner than the re* 
apective days whereon the same were before holden and kept 
24 Geo» 2. c. 23. $ 1 . 

^I^royided, tliat the elections of officers in towns corporate, and 
doing of other corporate acts, which shall happen to foil upon 
apy of the said eleven days dropt or entirely omitted, shall for 
thpt year only be made or done upon the natural day, which ! 
siiall be as efiectual as if the same were done on any of the nomi** [ $50 ] 
nal days so dropt or omitted. 25 Geo. 2. c. 30. $ 1. i 

' And the annual admission and swearing of the lord mayor of 
l^ndon, and all annual meetings and. assemblies for that pii||)a^ i 
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i^U on tbo^iiiaiid'iwtQnU nad Aot on the snnie iWiB in a 
t^y, <if the montlt 8$ before. 25Geo. S. £.80. $4. '''' ' 

. jUi^ enotiid meeting finr the election of the inayt^, theriffif^' 
tn^aearers, ooronera^ and leave lookers of the city of Chester, 

Iw trans^red from the next Friday after the feast of St Drandj^ 
yearly unto the next Friday after the feast of St. Simon, 
Jude; that it may not coincide with Chester fair. 2€6eovii. 


c. 34. J 4. • ■ ' 

5. And for the continuing and preserving die kalendar, or 
method of reckoning, and computing the days of the year, itt tfad 
same regular course as near as may be in all times comingV it ii 
further enacted, that the several years of our Lord 1800^ 1:900^ 
2100, 2200, 2300, or any other hundred years of our Lord,’ 
which shall happen in time to come, except only eWfy'fottf 
hundredth year of our Lord whereof the year of our £111^20^9 
shall be the first, shall not be esteemed or taken to h4't)liitev^ 
or leap years, but shall be taken to be common 3 rears oiMllntin|^ 
of 365 days and no more ; and that the years of our Lord 206^ 
2400, 2800, and evety other four hundredth year of our Lo^ 
from the same year of our Lord "2000 inclusive, and also all 
other years of our Lord which by the present supfuitation are 
esteemed to be bissextile or leap years, shall for the future and 
in all times to come, be esteemed and taken to be bisseottile br 
lei^ years, consisting of 366 days in the same sort and manan^ 
as is now used with respect to every fourth year of our Lor& 
24 Geo. 2. £.23. $2. 

' 6. And whereas according to the rule prefixed to the booh<of 
comihon prayer, Easter day is always the first Sunday after thO' 
first full moon which happens Aext after the one and twentieth di^ 
of 'March : and if the full moon happens upon a Sunday, Easte* 
day is the Sunday after; which rule was made in eohfontlit^ 
to the decree of the said general council of Nice, tag the celo' 
bration of the said feast of Easter: and whereas the method 
computing the full moons now used in the church of Ei^lanid, 
and according to which the table to find Easter for ever (pre- 
fixed to the said book of common prayer) is formed, is by pro- 
les of time become considerably erroneous; and whereas a kalei>.i 
daiv and also certain tables and rules, for ^e fixing the true time 
of the celelebration of the said feast pf i^er, and the findingthe . 
fifties of the full moons on which the same depended), so. as die- 
same shall agree as nearly us may be with the decree of the snd 
general coimcil, and also with the practice of forekm countrieSf « 
have been prepared, and are hereunto annexed : it is ti^eforeinv* • 
ther enacted, that the said feast of Easter, or any of the oiaveeUe 
fmaits dieremi depending, shall from and after thesbid seemid'’ 
day of September be no longer k^t and observed aecioiding-te > 





me&od;now used, w the ssM %e eitll 

book of common preyer; and that 

of golden numbers, as they are UOW' prei^M ' ^o thb 'r^ 
iqp»ective days of the month in the said kalendai^^^hfeit beTeflr oht 
in allifiiUire editions of the said book of ooriiftnoh and 

tkalt the eaid new kalendar, tables, and rules berec^td^ehnreki^ 
j^alltbe prefixed to all such future editions of the said boojkih 
the room and stead thereof ; and that from and after the said 
second day of September, all and every the* fixed feast-days, 
holidays^ and fast-days observed by the <^urch of England,' and 
the several solemn days of thanksgiving, »and of mstihg'ahd 
humiliation, which by virtue of any act of parliament now in 
being are to be kept and observed, shall be kept and observed bn 
the respective days marked for the celebration of the same in the 
that is to say, on the same respective nominal 
daySsjOrt^hich tlie same are now kept and observed, but which 
cKX^Qidiiig to the alteration by this act intended to be made will 
happen eleven days sooner than the same now do ; and that the 
said: feast of Easter, and all other moveable feasts thereon de- 
pending, shall be observed a*ccording to the said new kalendair 
tables and rules hereunto annexed, in that part of Great Britain 
called England, and in all the dominions and countries aforesaid 
wherein the liturgy of the church of England now is, pr hereafter 
•^all be, used ; and that the two moveable terms of Easter and 
Trinity, and all courts of what nature or kind soever, and all 
meetings and assemblies of any bo<lies jxjlitic or corporate, and all 
markets, fairs, and marts, and courts thereunto belonging, which 
by any law, statute, charter, custom, or usage, are appointed or 
used to be holdeii at any moveable time, depending upon the 
time of Easter, or any other such moveable feasts as aforesaid, 
shall be holdeii and kept on such days and times whereon the 
same shall respectively happen or fall, according to the falling or 
ha{>peuing of the said least of Piaster or such other moveable 
feasts, as aforesaid, to be computed according to the said hew 
kalendar tables and rules. 24 Geo, 2. €. 25, § 3. 

- 7. The several meetings of the court of session, and terms fix- 
ed tor the court of Exchequer In Scotland ; and April meeting of 
the governor, bailiffs, and commonalty of the company of con-^ 
servators of the great levcl^of the fens; and the holding and 
keeping of all markets, fairs, and marts, whether for the sale of 
goods or cattle, or for the hiring of servants, or for any other 
purpose, which are either fixed to certain nominal days of the 
month, or depending upon the beginning of any certain day of 
any month ; and all courts incident or belonging to, or usually 
holden or kept with^ any such fairs or marts, fixed to sttcn 
ceitaia times as aforesaid ; «— shall not be continued upon oi* ad- 
cording to the nominal days of the moritli, or the time of the 
vot. II. c c 
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Fain. 
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tv^ntiing' bf iiny rtionth, to be computed according to the 6aftl 
'ne^T'^Waletidar; but they shall be-hoklen atid kept upon, of uc- 
eordittg to, tife same natural days on or according to which the 
authe should have been so kept or holden, in case this act had 
not been made,* that is to say, eleven days later thaii the sathe 
wmld Imve hapi^ened according to the nominal days of the said 
new sti|)putation of time, by whicli the commewement of each 
month ami the nominal days thereof are anticipated of* broitght 
forward by the s})ace of eleven days. 24 Geo. 2. c. 23. § 4. 
Pasture; whereas according to divers customs, prescriptions, 

rents; com- and usages in certain places, within this kingdom, certain lands 
ing of age. grounds are on particular nominal days and times in the yCar 
to be opened for common of pasture and otiier purposes, and at 
other times the owners and occupiei*s of such lands and groimds 
have a right to inclose or shut up the same for their owii private 
use ; and there is in many other instances, a temporary ahd dis- 
tinct property and right vested in different persons iti and to 
many such lands and grounds, according to certain nominal days 
ahd times in the j^ear ; and whereas the anticipating or bringing 
forward the said nominal days and* times, by the space of eleven 
days, according to the said new method of supputation, might 
be attended with many inconveniences : it is therefore fiirther de- 
r ^ . dared and enacted, that nothing herein shall extend to accelerate 
or anticipate the days or times for the opening, inclosing, or 
shutting up any such lauds or grounds as aforesaid, or the days 
or times on whicli any such temporary or distinct property or 
right in or to any such lands or grounds as aforesaid is to com- 
mence; but that all such lands and grounds shall be respectively 
[ 353 ] opened, inclosed, or shut up, and siicli temporary and distinct 
property and right in and to such lands and grounds as aforesaid 
shall commence and begin upon the same natural days and times 
on which the same should have been so respectively opened, in- 
closed, or shut uj), or would have commenced or begun in case 
this act liad not been made, that is to say, (*lewn days later than 
the same would lia/e happened according to the said new ac- 
count and supputation of lime, so to begin on the said fourteenth 
day of September a aforesaid. 21 Gro, 2. c. 23. § 5. 

• > Providctl also, that this shall not extend to accelerate or antiei- 
patc the time of payment of any rent, annuity, or sum of money, 
which shall become payable by virtue or in consequence of 
custom’, usage, lease, deed, writing, bond, note, contract, or othef 
agreement whatsoever, now subsisting, or which shall b& made, 
^igiied, sealed, or entered into before the said fourteenth day of 
S^lember, or the time of doing any matter or thing directed oi- 
recfiiired by any such act of parliainent to be done in refiftion 
thereto ; or to accelerate the payment of, or increase the 
such sum of money which shall be payalde as- 
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or to fiiicelerate the tirae of the delivery. g£ any gpods^ ebattek^ 
ware$» merchandize, or other things whatspever-; os? the time qf 
the commencement, expiration or determination qf; any lease or 
demise of any lands, tenements, or hereditaments, or of any other 
contract or agreement whatsoever; or of the accepting, surren>t 
dering, or delivering up the possession of any such lands, 
ments, or hereditaments ; or the commencement, expiration,, or 
determination of any annuity or rent; or of any grant for^any 
term of years, of what nature or kind soever, by virtue or in con- 
sequence of any such deed, writing, contract, or agreement ; or at 
tlie time of the attaining the age of one and twenty years, or any 
other age requisite by any law, custom, or usage, deed, will, or 
writing whatsoever, for the doing any act, or for any other pur- 
pose, by any person now born, or who shall be born, before the 
said fourteenth day of September; or the time of the expiration 
or deterniinatlon of any apprenticeship or other service, by virtue 
of any indenture, or of any ai'ticles under seal, or by reason of 
any simple^ contract or hiring whatsoever : but that all such rents, 
annuities, sums of money, and the interest thereof^ shall remain 
and continue to be due and payable ; and the delivery of such 
goods and chattels, wares and merchandizes, shall be made ; and 
tile said leases and demises of all such lands, tenements, and 
hereditaments, and the said contracts and agreements shall be [ 2 

deemed to commence, expire, and determine; and the said 
lands, tenements, and hereditaments shall be accepted, surren- 
dered, and delivered up; and the said rents, and annuities, and 
grants for any term of years, shall commence, cease, and deter- 
mine, — at and upon the same respective natural days and' times 
as the same should and ought to have been payable, or made, or 
would have happened, in case this act had not been made; and 
that no further or other sum shall be paid or payable for the 
interest of any sum of money vvliatsoever, than such interest 
shall amount unto, for the true number of natural days for 
which the principal sum, bearing such interest, shall continue 
due and unpaid ; and that no person shall be deemed or taken 
to have attained the said age of one and tw'enty years, or any 
other such age as aforesaid, until the full number of years and 
days shall be ela{)sed on which such person would have attained 
such age, or would have completed the time of such se^'vice as 
aforesaid, in case this act had not been made. 24 Geo. 2. c. 25* 6. 

Provided always, that whereas in divers parts of this kingdom, 
by. custom, prescription, or usage, or by virtue of some law or 
contract, certain lands and grounds are to be opened and used 
for common pasture or other purposes, and the same lands and 
grounds are again inclosed and shut up ; and certain rents or 
Other payments are due and payable; and some other matters 
and^ngs may be to be done, upon some of the movealde 

c c 2 
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oaTiiipon oert^ d^ys or times depending upon or to bi^ jcojjnr 
^ut^rfrom tbe same ; it is enacted, that from and after saft]( 
second day of, September, the respective times for opening^;Uslng 9 
inclosingj and shutting up all such lands and grounds as afore-? 
said, for tbe paying of such rents or other payments, and for the 
doing of sucb other matters or things as aforesaid, if such times 
are dependii^ on any moveable least, shall be computed and 
takf place according to the said new kaleiidar, and not accord- 
ing io the method of supputatiqn lieretofoi c used ; and the temr 
porary and distinct property and right of all persons, bodies 
politic and corporate, of, to, and in all such lands and grounds, 
,$hall comntence and be enjoyed, and all such rents and payments 
shall become and be due and payable, and all sm^i matters and 
things shall be transacted and done accordingly. 2S Geo^ 2* 
e.SO. §2. / 

itiaugui'atton. See 
!btng’0 0upitntat{i. See ^iipmnacp. 


[3.dnli tfljr. 

Sec College^. (Vol. i. 514.) 

^HE following provisions for redemi)tio7i of Land Tax mt 
ecclesiastical prerperty and chaiiiies^ arc extracted from 
. Tjtjy^Jiitt and Tyndaids Digest of the Statutes^ tit. La^id Tax 
l^demption, 

Tbe governors of the charity for the relief of the poor wi- 
dows and children of clergymen, with the consent, and uudbr 
the direction • of such* last-mentioned commissioners, may sell 
any manors, lands, &c. given to them by will, either generally 
for the relief of such widows or children, or subject to any ejua- 
liftcations or restrictions as to the mode of applying such relief, 
if! extent of the all* »wance to be made to individuals, and apply 
4he proceeds to redeem the land tax charged on any other 
manors, lands, &c. vested in them for the purposes of such 
charity. 42 Geo, S. c. 1 1 6. ^ 77. 

’ Where the land tax charged on the glebe lands, tithes, eft* 
other profits of any living in the patronage of any college, ca- 
thedral church, hall, or Jiouse of learning in Oxford, or Oam- 
faridge, or of either of the colleges of Eton or Wihch^ster,.i)r of 
'any trustee for any such college, &c. or in the patronage e# any 
^^oi^^ratten aggregate, has been or shall he redeemed on 
the behalf of any such college, &c. or corporation aggregate, 



ttfttddr the recited acts or this act, any such cdU€||e, 8tc. br arty 
trii^teei^ thereof, or any such corporation aggre^te^ 'irtaypiSg^ 
vttfe *fti^ such redemption, by sale of any lands; 8fcc.'beltrt^ng 
to such corporations, or by grant of any rent-charge which 
might lawfully make for tne redemption of any lartd tabt charged 
oft their lands, and the land tax so redeemed shall be^ forthwith 
extinguished ; but every such college, &c. or such corporalioli 
aggregate, shall be entitled to an annual rent-cfiarge iiisiimg 
out of such living, equal to the amount of land tax rededbied, 
unless it is declared in writing, under tlm common seal of the 
body having such right of patronage at the time of any present- 
ation to the living, that it shall be suspended during such in- 
cumbency, which declaration they may make; provided such 
suspension shall be without prejudice to the right of such body 
to recover such rent-charge after the next or any future avoid- 
ance ; provided also, that any such declaration, made at the tiinfe 
of redeeming the land tax, shall be as available during the then 
incumbency, as if made at the time of presentation, 42 Geo. 3. 
r. 116. § 78. (See as to redeeming land tax of livings under 
sequestration, or where the incumbent is outlawed, 53 Geo. 3. 
c. 123. § 27, ^2S.) 

Whore the land tax charged on any glebe lands, tithes, or 
other profits of any living, has been or shall be redeemed or 
purchased by the patron or any Ibrmer incumbent thereof, or 
other person, the incumbent for the time being may treat and 
agree for the piircliase of an assignment of such land tax, for 
the benefit of such living ; and in order to raise money for tho 
purchase of such assignment from the patron or former incum- 
bent, or person redeeming the same, their heirs, executors, ad- 
ministrators, and assigns, may execute the powers by 42 Geo, 8. 

1 1 6. given to raise money by sale, mortgage, or grant, for 
the redemption of any land tax, in the same manner, and imder 
same rules, &c. as such incumbent for the time, being might 
have done in the first instance, and the land tax so assigned 
shall become merged for the benefit of such living; provided 
that the monies so arising shall not be paid into the bank of 
England, or to any receiver-general or collector, but the same, 
or so much thereof as is requisite, shall, under the order of any 
two commissioners under great seal appointed for the purposes 
of such act, be paid to the assignor of such land tax, whose re- 
ceipt^ ill pursuance of such order, shall effectually discharge the 
purchasers or mortgagees ; and the reniainder, after paymenjt.of 
the expences incurred by such sale, &c. shall be paid into, the 
bank of Engladd, or to such receiver or collector, aiid applied 

hi such act is directed in cases of monies arising trom sel^, 
SicMilcide for the purpose of purchasing assignments of laud tax 
. ^ VI c c 3 . ^ 




un^’^ such aqt; . provided no snch alignment or 'deed bf eftl^ 
shall be liable to stamp duty^r 45 Geo. 3. c. 77. § h /* - ' ' 

In hll cases wherein any incumbent for tim6 being sH^l'pur*^ 
chase an assi^ment of the land* tax charged on the lands^ tithes, 
or other profits thereof, from the patron or former incumbehC, 
or from any person who has redeemed or purchased the same, 
or their heirs, executors, administrators, and assigns, such in-* 
cumbent for the time being, in order to reimburse himself the 
sum paid from his own money for such assigi.ment, may put in 
execution all the powei's given by 45 Geo. 3. c. 77., in order to 
raise such money by sale, mortgage, or grant, to purchase an 
assigninent of such land tax ; provided that the money arising 
thereby, or so much thereof as may be requisite, sHlii}, under the 
order of two commissioners under the gi*eat seal, be paid to such 
incumbent for the time being, whose receipt in pursuance of 
Aich order shall be a full discharge to the purcliasers or mort* 
gagees, and the remainder (if any) shall be paid and applied as 
by 45 Geo. 3. c. 77. J 1* directed, concerning the remainder of 
money arising by sales, See. thereby authorised. 53 Geo. 3. 
c. 1S?3. J 29. 

Where the land tax charged on the glebe lands, tithes, Jkc. 
of any living has been or shall be redeemed by the patron, or 
any former incumbent, or any other person, and the incumbent 
for the time being has purchased or shall purchase under 
45 Geo. 3. c. 77., an assignment of such land tax for the benefit 
of such living, such assignment shall be transmitted within six 
calendar months after the date thereof^ (or, in cases where 
already purchased, after passing of this act,) to the officer ap- 
pointed to register contracts for redemption of land tax, who 
shall rtigister the same gratis ; and a copy of such registry, 
signed by such officer, shall be allowed in all courts to be evi- 
dence, and no copy of such registry shall be liable to stamp 
duW. 53 Geq. 3. c. 123. § 30. > 

Where the land tax cJ-arged on the glebe lands, tithes, ot 
other profits of any livhig in patronage of any archbishop, 
bishop, or other corporation sole, or any companies, shall be 
redeemed by or on behalf of such corjiorations, &c. und# the 
land-tax acts, such archbishop, &c. or such corporations^ 
whether sole <k aggregate, or companies, may provide for such 
redemption of any lands, &c. belonging to them, or by 

^ant of any "^htKrharge which they might make for the re^ 
demption of any land tax charged on their lands, &c., and thte 
land tax ^o^ redeemed shall be forthwith extinguished ; but every 
such archbishop, corporation, &c. shall be entf^d to an annual 
rent-charge issuing out of such living, equivalent to the arndtmt 
of land tax redeemed, unless it shall be declared under the seel 



OitiSQn^on seal of the archbislipp, ^haxiiHg jllje 

patron^ of such, Uviugs at the, time when an^.c|e^; h 
that rent-charge shall be si^pended ,dunng.^|s, in^i^ehp^^ 
which declaration they may mahie j; but such sti^^huon shall. he 
wilfl^nt prejudice to their rigjit to recover such repf, on fKa nexl 
or any future avoidance; and any such declaration made ^ ^t}ie 
time of redeeming tlie land tax, shall be as available dujrinjgth^ 
incumbency of the tlien incumbent as if made ^ time ^ his 
being preferred to such living. 50 Geo. 3. c. 58*. f 

For the purpose of redeeming any la^Ll tax by aiiy rector or 
Vticar, or for the purpose of raisii^ money to reimburse the sjtpck 
or .money previously transferred, or paid for the redemption pt 
such land or lor the purpose of purchasing an assignment 
thercol^ upd^r powers of any land tax redemption act, tlie l^nd 
add shall; fhot be necessarily confined to such quantity of any 
land^ belonging to such rector, &c. as shall appear to the comi 
tnissioners authorising the same necessary to be sold for sum 
purpose, but that any sale of lands, for any such purposes, shall 
be deaiued good, notwithstanding tlie restrictions contained in 
any such acts, although the lands so sold shall apj>ear to such 
Gonnnlssiioiiers more than necessary for such purposes ; provided 
such, commissioners arc satisfied that such sale will be l^neficial 
to such rqctors, &c. and the ordinary’s consent, in writing under 
his hand, is produced to them. 51? Geo. 3, r. 173. § 6. 

Any ecclesiastical or lay corporations, and feoffees, trustees 
for charitable or other public purposes, and all other persons 
entitled to the jiatronage of any living, inaj^ contract for the re- 
demption of the land tax charged on the glebe lands, tithes, or 
other hereditaments belonging to sucli living, in consideration 
only of so much capital stock in the 3 jjcr as will yield /an 

annuity .equal in amount to land tax to be redeemed. 57 Geo. 3. 

c. 100. § 12. 

And, in order to provide for any such redeinptiou, ^uy eccle- 
siastical or lay corporatioivs, or trustees, under the authcyrl^^ of 
the commissioners under the great seal, may sell any’ heredita- 
ments belonging to such corporatipns or trustees, in the same 
manner as by the land tax acts directed, or may apply for the 
like purpose any j^rsonal property invested in the ])ublic stocks, 
or any legacies or voluntary donations, or othei* trust monejl^, 
which they aji-e authorised by land tax acts tq^lay out in the re- 
demption of land tax, or any surplus stock or , ^money arisen or 
to arise by sale, mortgage, or grant, under the powers iri sudh 
acts* 57 Geo. 3. c. 1,00. fl,3. 

3uch cprpo^l^ions, &c. who shall be desirous oftiedeelnihjg 
any land tax charged on any living in tlieir patronage, may 
^are in ithe redemptica^i contracts that they a,r^ desirous .that' flie 
lands shall not be subject to any annual reriV^ or other charge, 
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ii;!^&vpw..qf,s]jfli,c6rpoFat^^ or trustees in respect of slick 

], but if no such declaration shall be contained kilinrii; 
T^<e|nip1^Qfi'CO^ such corporations or trustees rediseiriii:^ 
si|^ land tax shall be entitled tb^un annual rent-charge issuings 
but of such living, equivalent to the amount of the land taxire** 
deemed^ and to like power on presenting any clerk to* -sudi^i 
living of suspending payn^ent of such rent-charge, during 
cumbency of^uch clerk, as are given by such acts. 57 Geoi 3* 
c. lo6« § 14. ^ i 'S- 

And when any lands* or other hereditaments are proposed , to 
be sold by any ecclesiastical or lay corporation, or feoffees^ or 
trustees for charitable or other public purposes, for the purpose' 
of redeeming any land tax under the power in § 44. contained^^ 
such corporation, &c. shall present a memorial to the commis^ 
sioners under the great seal, stating their intention of making such^^ 
^e, and the object thereof, for their approbation ; two of whora*^ 
ifthey so approve, shall certify accordingly. 57 Geo» 3. c. 100. § 15*’ 
Where any ecclesiastical rector has, in right of his rectory, 
the patronage or donation of or to any vicarage or perpetual 
curacy, and has no glebe lands bei6nging to such vicarage, See*' 
which are eligible to be sold to redeem the land tax charged 
on the glebe tithes, or other profits thereof, and such land tax 
shall be redeemed by such rector, then such rector, whether he 
is ineumbent of such vicarage, &c. or not, may provide for the 
redemption of such land tax, by sale of part of the glebe lands 
of such rectory, in the same manner as he might provide for the 
redemption of such land tax charged on the glebe, &c. tbereofi 
and the tax so redeemed shall be forthwith extinguished ; but 
when such rectory and vicarage, &c. are held by different im* 
cumbents, the incumbent of such rectory shall have an annual 
rent-charge out of such vicarage, &c. equal to the amount of 
land tax so redeemed. 42 Geo. S. c. 116. § 79. {See as to united 
livings, 53 Geo. 3. c. 123. § 26. tiu Union.) 

No mines, minerals, or seams or veins of a)al, metals, or other 
profits of the like nature, u belonging to any manors, lands, 
sold by any bishop or other ecclesiastical corporation aforesaid, . 
for the puiqx>se of redeeming any land tax, whether opened or 
not, nor any right, title, or claim to open the same, nor any^^ 
aqvourson or right of pufronage, or presentation to any living' 
or benefice, or right of nomination to any ^perpetual curacy, 
sj^l pass by any conveyance of such manors, &c. either by 
express or general words, although such aebrowson, right, pa<^ 
tronage, <jir«^presentation or nomination, may be appendant to 
suchniano!^^ lands, &c; and such mines, &c« %jth all proper ^ 
powers. for opening and working the same, and such advowsons,' 

' See. shall be alwjsm absolutely excepted and reserved to sudir ‘ 
bishops, &C. as n the .conveyance expressly excepted, them!** 
42 Geo. 3. c. 116. $80. 



'kistriinfei^ » whcirebV' afjfjr: 

or grant shaH be madfe of (^ dul^^P'i^ 

}ands^ "&c« under the authority of the ' 
iDiasioners, shall be liable to staiS(|>^uty/’ 44'Gr^r;3?.<r;^n ^81/ 

Where any manors, lands^ &e. belonging toahy bbdy poKtibi 
&lc.' codipanies, feoffees, or trustees, for charitable or bthcJr^ 
p«ibli 0 > purposes, which shall be sold« under this ^ct^ shall be' 
either exclusively or in common with* other ipano^, laud^&c.' 
subject to or charged with any yearly sum, to or for' the iHe of 
any rectorj vicar, curate or other person, such last-mentibned 
commissioners may direct how and in what manner and propor- 
tions, and out of what part of the manors, lands, &c. originally 
liable thereto, ouch sum, or any pait of it, shall be paid in future ; 
and thencdbrth the manors, lands, &c. or such parts thereof, 
by or oul^of which the same is directed to be paid, shall be ex- 
clusively subject thereto, and to the powers for the recovei^ 
thereof, as provided by law for the recovery of rent reserved 
on leases. 4*2 Geo. 3. r. 116. { 82. 

^ "Where part only of divers manors, lands, &c. which have 
been usually demised together by such bodies, companies, &c. 
as in § 82. by one lease on which an entire ancient and accus- 
tomed rent is reserved, shall be sold under this act, such last- 
mentioned commissioners may apportion such rents, and adjust 
the proportion thereof which shall thenceforth be paid in relpiect 
to such manors, lands, &c. comprised in such lease, or settle out 
of what part tliereof the whole shall be paid, if it will not admit 
of apportionment ; and in all leases thereafter to be granted of 
such last-mentioned manors and other hereditamenls, the sum 
or thing so settled and apportioned shall be the rent tx> be re- 
served thereon. 4*2 Geo. 3. c. 1 16. § 83. 

Where any bodies, companies, &c. shall enfranchise any 
copyhold or customary messuages, lands, &c. hoideii of ady 
manors belonging to them which is under lease, such last-iUeU- 
tioned commissioners may settle any disputes tliat may arise 
between such bodies, companies, &c. and their lessees, or any 
cestuiqtie trust of such lessee, concerning such enfranchisement, 
and may direct a recompence to be reserved out of the purchase 
money to such lessees, and the person entitled as cestuique intsts^ 
or otherwise under such lessees, for any loss occasioned by any 
such 'enfranchisement 4*2 Geo. 3. c. 116. J 84*. * 

Where the revei\ 4 ion of any fuanors, Iftnds, &c. holden of any 
bodies, companies, &c. under any lease for life or lives, or years 
absolute, or years deteraffnable on any life or lives, qtj'by copy-- 
hold or customary tenure for life or lives, is purch^d undel^ 
this act wkh the proper money of the [persona beueficiaUy'^feh- 
titled to the rents ami profits thereof, and v^re suchle^iir 
subject^ to any will or settlement, so that simn person is at 
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e of p«f ebbing sneb reversipa entitled 4o tbe 
iinteiiest under such tease, '^iid is^bfund by covenants 
d^ biisell: the accustomed periods, with his own money, or out 
O^he rents and profits of the^cisN^te, then the imn>cdiate interests 
under such subsisting lease, as as the reversion expectant 
thereon, shall, under tim direction of such last-mentionecl cpiii- 
missioners, be charged i^ith the repayment of the mphey ad* 
vanced to pul^hase such, reversion, w^h la^fcil interes^^ fprttbe 
benefit of the person advancing the same, l)^^. executors, ad- 
ministrators, or assigns^; but if there is no eovcnnnt so to renew 
the lease at the accustomed periods, then tlie reversion only 
expectant on the subsisting lease shall, under such direction, be 
cfaerged for the benefit of such person, with the {>jaymcnt of the 
principal money advanced for the piircliase thereofi together 
with lawful interest, to accumulate from the time of {nirchas© 
till the expiration of the subsisting leasci, after deducting out ot* 
such interest the annual rent payable during the lease, and 
which was purchased with the revei*sion, unless the party ad- 
vancing the money is desirous that the same, together with the 
interest, be made a charge on tlie, subsisting lease ; in wlneh 
case the immediate estates under the same, as well as the inver- 
sion expectant thereon, shall be made subject to the payment of 
principal and interest, as if such })erson had been Imund to re- 
neW'^ihe lease. 42 Geo. 3. e. 116. § 85. 

And subject to such charges so to be made, the fee simple of 
audi manors, lands, See. shall be settled under such direction, 
for the benefit of tlie purchaser and of the persons entitled under 
such will or settlement, to the benefit of any renewed lease, ho 
as to be enjoyed by them for such estates, as considering tlie al- 
teration of the tenure shall appear to such coinmissioiiers most 
correspondent with tlie intention of such will or settlement; 

E rovided that where tlie immediate interests under any such 
?ase are charged with the payment of the principal mc^ney 
advanced to purchase the reversion, the persons successively 
entitled to the rents and profits of the manoi^, lands, com- 
prised in such siibsisling lease, shall be chargeable with the in- 
terest accruing during tl^eir estate tlierein ; and no greater or- 
i^cars than one year’s interest shall be recovcr.Vole against .any 
person entitled in remainder for interest accj'uec] during the 
term of any of his predecessors therein ; provided such 
Hussionere tnay^ditect an application to the court of chanceiy, 
in n. summary way, to obtain direction as to the mode of setUh^ 
any such reversion, or the e^juity of fetiemptioii thereof, ^where 
the case is iattended with difficulty. 42 Geo. 3^ ^vl 16. § 85f , < 
Aky body politic, &c. eompanics, feoffees, or trustees Jfor 
dharitabie or otjl^r public purposes, by and under tlie .au*- 
thiDfity of the iast-mentioned commissioners, muy contreat with 
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tb«ii',;{*ili^pectiv^ lessees and tenent^*^kobyn^ tindltr 
by/iel^of court roll, or ' otherwise, %ho under^ the mited Mts 
or this act have redeemed the land tax charged iSk iMnors, 
or other hereditaments compr^ed' in such demises, for 
signment to such bodies, companies, of ti^ land tax so 
redeemed ; and ih order to complete the assignment^ the powers 
hereby given for raising money by side of any manors, lands^ 
or oth^ hereditaments, to redeem any land to to the fir^ in*- 
stancei may be^ put in execution ; provided that if any 
shall be then in the bank of England, or any stock is then in- 
vested in the names of the commissioners for the reduction of 
the national debt, which has arisen from sales, before made by 
any such bodies, companies, &c. so contracting for such assign* . 
ment, and which has not been applied to redeem land tax, two 
commissioners under the great seal may direet the consideration 
for such assignment to be paid or transferred out of such money 
or stock ; and the bank of England, and such commissioners for 
the reduction of the national debt, shall, on certificate of such 
order signed by two such commissioners under the great seal, 
pay or transfer to the assignor of such land tax the money or 
stock in such certificate specified; andfthe receipt of such as- 
signor shall be a good discharge for such money or stock* 

Gea.S. c* 116. $86. ^ , 

Where any manors, lands, &c. belonging to any such bi^ies, 
•companies, &c. are sold to raise money for the redemption of 
land tax, and it afterwards appears that the money tliereby aris- 
ing is not sufficient to redeem the \iffiole land tax charged on such 
manors, lands, &c. and such bodies, companies, &c. as are willing 
to pay into the bank such further sum as is necessary to redeem 
the whole, then the cashier shall give a receipt for such sum, and 
apply the monies in completing such redemption, 42 Geo* ft, 
c. 116. §87. 

Where the land tax charged on any manors, lands, &c. be- 
longing to any bishop or other ecclesiastical coTj^oratLon, have 
been redeemed by such bishop or ecclesiastical corporation with 
any monies raised under the powers of the recited acts or this act, 
such^ land tax shall be considered as a yearly rent, payable to 
such bishop, See. and his successors, over tlx; reserved rent during 
the demise existing at the time of such sale, and stiaM l>e reco- 
vered as such ; and the land-tax so redeemed slialJ, in ail future 
demises of such manors, lands, Sic. be added to tlie accustomed 
yearly rent, during the terms to be granted as aforesaid, and be 
recoterabie as such yearljf rent by like remedies as such bishop, 
&c* may use foi? the recovery of such accustomed rent on imiih 
demises ; and whei'e such manors, lands, &c* are demisM to any 
imderdessee, who is bound by any covenant d^agreement to piiy 
the land tax thereon, then the amount of sut^ land tax ^sbaU^ito 



tcfrit sliHli last-mentiotied devise, atid 

ib*it6red sis terit in arrear. ' '^42 Geo. 9; r. 1 1 6. $ 88. ! 

' In ^es^ in which one Irving' hasr been united to another, itlid* 
ihSlands of one suiih living sdld^io redeem the land tax on hoth, 
sti^h sales shall be confirmed ; and lall such sales hereafter to 
made for such purpo^* shall be as valid as if made merely' fol* 
tedeeming th§ land ttti dbarged on the land of the living;* the 
land belongii^^ to which has been so spld, and as if such living 
bad dot been united to any other li\Sng; but in ease any conso- 
lidated livings, the land-tax charged on which hath been or shall 
be so redeemed, shall at any time become disunited, and held by 
different incumbents, the incumbent of the living, the land whereof 
was sold to redeem the land tax on both, shall be •entitled to an 
annual rent-charge, issuing out of the other, equivalent to ther 
land tax charged on it. 53 Geo. 3. c. 123. § 26. (See 42 Geo. 3i 
c. 116. $79.) 

When the profits of any livings are under sequestration (whe- 
ther there is any incumbent or not), or when any incumbent of 
any living is outlawed, the sequestrator, with consent of the 
college, cathedral church, bodies, companies, or feoffees, or trftsf- 
tees for charitable or other public purposes, or other person 
having the patronage of such living; and if the ordinary, or such 
person^ with the consent of the ordinary, at any time during thd 
contmuance of such sequestration, or until outlawry is reversed, 
may contract for benefit of such living for the redemption of the 
land tax charged on the lands, tithes, and other profit thereof, by 
sale or mortgage of any glebe lands, tithes, &c. belonging thereto, 
or by grant of any rent-charge thereout, in the same manner as 
any incumbent of such living could under 42 Geo. 3. c. 116. iti 
case there had been no such sequestration or outlawry. 53 Oeo. 3i 
c. 123. $27. 

Where any bodies politic, corporate, or collegiate, or feoffees 
or trustees for charitable or other public purposes, or any other 
persons who by 42 Geo. 3. c. 116. are authorized to redeem the 
land tax charged on any living in their patronage, are entitled to 
an alternate right of patronage to any livings the land tax on 
which is not redeemed l.y the incumbent, such Ixxly, company, 
&c.'so entitled to alternate patronage, who shall first apply to tlW 
tomimssimiers for executing this act, may contract for ^suth 
redemption in the same manner as if entitled to the exclusive 
patronage, and may provide for such redemption by the sale of 
any limds, or by grant of any rent-charge thereout, as^ they could 
do'tthder 42 Geo. 3. c. 116. for reden^tion of land tax chat'ged 
On the hmds belonging to them, and the land ttfiX so redeemed 
shall he f<[^tbwith extinguished ; but every such body, company^ 
&c. by whom or car whose behalf such land tax is so redeemed, 
Ibeir heirs and sffcceeson^ shall be entitled to an annual 



out of such Jiving e<wal to 

it is aeolared in writing un^r the common o;:,spals ofi'ncK 
bpdies^ CQm|)aTiies, See. or under tlj^ hands of su(^ otj^.pt^s^^ 
ov their heirs^ at the time of pi^^ting any;Q)erk to isuqh UyiQgi 
tlint such rent-charge shall he suspended during.hia i^nmlbeitcy^ 
which declaration such bodies, conipantesM&c. may ii^ake $ pro- 
vided that such suspension shall not pi^ejo^^ the^ right of suph 
hodieS) companies, See. or their heirs and successi^s, tp recover 
such, rcnt-chai^at the next avoidance ; and ahy such decIaV^^Qii 
made at time of redeeming such land tax shall be as valid 
during the then incumbency as if made at tiuie of presentation^ 
S3 Geo. 3. c. 123. § 28. 

, In order tg provide for tlie purchase of land tax under the 
powers of 42 Geo. 3. c. 116. by any bodies politic, See. or com- 
panies, or any feoffees or trustees for charitable or other public 
purposes, such bodies, &c, may sell any lands, &c. belongii^. to 
them, or mortgage the same, or grant a rent-charge out of^the 
same, or enfranchise any messuages, lands, &c. hoiden by copy 
of court roll, or otherwise, of any numpr belonging to them, and 
may dispose of any beriols 'or fee-fiirm, chief or quit-rents, or 
otlier advantages issuing out of apy freehold, copyhold, or cus- 
^mary nuuiors or other hereditaments, in the same manner and 
under the same regulations as such bodies, &c. may do ^der 
42 Geo. 3. 1 16* for the like purpose. 53 Geo. 3. c. 123. 

In all cases where any tithes or other hereditaments have been 
sold by any body politic or corpomte, or company, or any feoffees 
or trustees for charitable or other public purposes, the sales and 
conveyances thereof shall be valid, and the titlies, Sec. therein 
comprised discharged of land tax, notwithstanding that the tithes, 
Sec. so sold were not rated to land tax, or the laud tax thereon 
has not been previously redeemed or purchased ; and all such 
tithes, &c. belonging to any livings comprised in any contract for 
redemption of the land tax charged on the niessjuages, lands, &c« 
belonging to any such living, as at the time of tlie contract for 
redemption were not so rated, shall peverthelcss be discharged 
from land tax ; and further, all such niessuages, lands, &c. 1^- 
longlng to the several livings or other such benefices or institutions 
which have been intended to be exonerated from land tax under 
46 Geo. B. c. 133., 49 Geo.,3. c. 67., and 50 Geo. 3. c. 53., shall 
be exonerated, notwithstanding certain parts of the titlies, ' 
belonging to such livings, benefices, or institutions were not in- 
cluded in -the assessment to the land tax. Geo. 3, c. 123. § 3,3. 

Where any tenant oi\l||^see at a rack rent for any term ofyes^^^ 
or at will, of any, lands, tithes, or hereditaments beloiig^ tQ '^y 
ecclesiastical benefices or charitable institutions, exoneiint^ /jcop 
land tax, shall be bound by agreement to pay , the land, ta^, the 
amount shall be considered as rent reserved, and be payalde pn 



'^9im 


4ays^And th^ saihei^^owers used for the recovery thereof^ 
aS'teht in arreer* 57 Oro.'8. r. 100^$ 9. 5 

Where the land tax charged upon hereditaments, tithes, 8tc- 
belonging to any arehiepiscopjil or episcopal see, or to any rectory 
or vicarage, shall have .been rraeem^ by any archbishop, bishop, 
rector or vicar, out private monies, and it shall happen that 

any stock is stendin^lh name of the commissioners for the redoc-* 
tion of the national debt, &c. on account of any such see, or ree^ 
tory or vicarage, which shall have arisen from any sale, mortgage, 
or grant, and not applied for the purposes for which such sale, 
8cc* was made, the«archbishop or bishop, or rector or vicar, under 
the authority of the commissioners appointed under the great seal, 
may treat with the archbishop, &c. who shall have so redeemed 
such land tax, or with his executors, administrators, or assign^ 
for the puixhase of an assignment from them of the land tax 
redeemed; and for the purpose of completing the purchase of 
such assignment such last-mentioned commissioners, or two of 
them, may order the consideration for such purchase to be paid 
or transferred by sale or transfer of a suflScient part of such stock 
and tlie bank and such cominissioaer for the reduction of the 
national debt, &c« shall, on production of such order, signed by 
two of them, pay or transfer to such assignors such money 01 : 
stocl^ and the receipts of such persons shall be sufficient :dis- 
charges ; and upon any sueb paynient or transfer being made, as^ 
hereby directed, and on an assignment being made of such land 
tax to such archbishop, &c» for the time being (and which shall 
not be liable to stamp duty), such land tax shall become merged 
for the benefit of such see or living, the hereditaments of which 
were charged with such land tax. 57 Geo^S. c, 100. § 17. 


I S55 ] 

I * 

liipsf^ J^APSEi lapsus, Is a slip or departure of a right of presenting 
to a void benefice, from the original patron neglecting to 
present within six months next after the avoidance. (1) Whence 

(1) The right of lapse was first established about the time (though 
^ not by the authority) of the council of Latcran, whicli was in the 
reign of our Henry II. (owwo 121 5), when the bishops first began to 
exercise universally the right of institution to churches ; therefore 
where there is no right' of institution, there is no right of lapse; so 
that no donative, unless augmented by Queen Annes bounty, can 
lapse to the ordinary. 2Bla, Com, 276, and 23. Nor is there any 
lapse to the bishop in case of a canonry. 1 T, R, 650, 

See SS^ieficf, noiis. Com, Dig, tit, EsgHse (H i30i ftod 

<H U, 12.), and (N). 



commonly said^ that cuch benefice ilf Cr 1^ 
^hereunto he that ought to present hath omitted or clipped hts 
upporttmity. Gorf* 24*2. ' * 

/ And in such case the patronage doth de^ohe from the patron 
to the bishop (2), from the bkhop to the metropolit&n, and from 
the^meU'opoIitan to tlie king; that is^ to dmhkiiiop, as ordinary; 
to .the metropolitan^ as superior; and tlrwe king^ as patron 
paramomit. Gibs^ 768. ^ ' u* ♦ 

, For it is to be reniernbercd, that churches* and dioceses-^re 
of common right under the care of the bi^ops ; and it was by 
particular indulgence that the patrons had thc^ right of present**** 
ation^ which being neglected, things do return to common right; 
and therefore the bishop hath a true interest, and acts not in the 
right of tlie patron, but his own. And if the bishop doth not 
collate within six months, then it falls to the archbishop; not 
ns ordinary, but as superior ; to whom the right of devolution 
fells, upon the inferior’s neglect. Upon tha : metropolitan's 
neglect, then it falls to the king (as the lawyjer^ express it) as 
patron paramount of all the benetices ^ithin the realm; by which 
is meant, that the king by right of hia crown is to see that all 
pliU^s be duly supplied with persons fit for them ; and if all 
others whom the law hath intrusted do neglect their duties, then 
hy the natural order and course of government it falls to the 
supreme power, which is to supply defects, and to reform abi^s. 
1 SHU. 320. (r) 

2. The term or space, in which title by lapse accrues succes- 
sively to the forementioiied superiors, is six months. The canon 
law upon this liead cli<l make a distinction between lay patrons, 
and clergymen being patrons ; appointing four months in case of 
the former, and six months in case of the latter. But tlie common 
law observeth not this distinction ; but gives ecclesiastical and 
temporal patrons an equal titlte to present at any time within the 
six months. Gibs. 768. 

And because this computation doth concern the churcli, there^ 
fore it shall be made according to the gomputation of the church, 
that is, by the kalciular, for one half year, and not accounting 
twenty-eight days to the month; and the day on which the 
church becomes void is not to be taken into the accoiii^ 
^2 1?isL 360. 

S. As to the time feom w^hich the six months are to commence^ 
the rule of the canon law in al! cases was, that the six months 
shall be reckoned not from the time of the voidance, but from 

- ' 


(2) 2 Imt. 273. 2 RoL 362. 0. {<?) See ISdWficrt 1. 9* 


Incuired ia 
six moAtbs. 


[ sse i 


From what 
time the 
monjthstbbe 
computed. . 




tby;4l^e.af M ia, somo of 

^ ^.Ijbus Bdlle saitli, that th^ six months shrill begin £r 9 isii,«lii^ 
^ time of the patron’4 kapwle^ej>f the avoidance ; jno^jtitwm 

adjudged upon a writ. In the tlm^^ipif king Edwiy^^^e 
Xs Jf the incumb^^^ beyond s^, the six 
computed &om his death, but from the time cX^the 

patron’s kiiq.^ledge thereof and so .ijt was . adjudged in a , cone 
between the abbot of St. Mary’s ahd the bi%bop of Norwich^ 
in a g^mrc ntm^aAmhit^ For the>aix months shall not be reck*- 
oned from the death of the la^t incumbent, but from the time die 
patron > might! (according to a reasonable computation^ haying 
regard to Uie distance of the plate where he was at the 
the incumbent’s death, if he were within tlie realm at that 
' have come to tlic knowledge thereof: for he ou^ht afterward^^to 
take notice thereof at his peril, and not before, tor tliat he was in 
some other county than that where the church is, and wherein tha 
incumbent died. 2 Hollers Abr. S63, 

4nd Dr. .Watson saitli^^ the law (he finds) hath been holden to 
be, that the six months iof lapse upon an avoidance, shall not .be 
accounted but from the time the patrou could reasonably-be lop- 
posed to have notice of the incumbent’s death; especially iftngi 
patron or incumbent should happeo to be beyond the, seas, or id 
soma remote county within the realm, at the time of such avoid* 
ance : but by the common law of England (he says) the six mouths, 
r as he supposetb, shall be accounted , from the time of the death. 

And Dr. Gibson saith, forasmuch as the former notion was 
attended with great uncertainty, therefore the common law bath 
[ 3fi7 ] made |his distinction ; that where the avoidance is oo^sioaed by 
an act between ^^prdinary and the incumbent (as in the,.ease of 
deprivation aiid^esignation), lapse shall incur from the notice 
given by the l^hop or (if he di!^ by his successor; but where 
ic is occasioue^^v the act of God. (as in, case, of death), or by the 
act . of the incumbent the case.pf , cession), no notiiie need 

tig be given, .but the patron is bound to t^e notice of it ; and .so, 
lapse shall , incur from the time of death or cession. Gibs. 769. 



(dj hmpus non a tempore vacaliq^hjei not&Ui^ipsiue polius, 

vohmtLs cbmputari. X.S. 8. 5. . , , " 

(e) 2 Leon. 46. 327. h. 6 Rep. 62, 

ig) la general, whefe a person is de|i|ived, notice of the sentence 
must be given to the patron before a lapse shall accrue to the bishop. 
See Wats* c. 6. (p. 52^ ed. 4.) Dy. 292. But if aaiticumbeht be.hiT 
ducted into a second living within the statute 21 H. 8„ the 6rs^ is 
voided ipso facto^ and notice of sentence is not necessary. ^Amiger, v. 
Holland,^ Cro. Eliz, 601, Cro* Car. 357. 



But whfMre a ctork is roAis^ fc^ iWu^^iabilitieB or.iWTat^'^ c«iew^ 
though the patron ought to have noti^ that he majc i»*^ent 
aaibther in due time; yet if he neglei^ the laj^ ahell inbuf from iapmeiit* 
the death w^eession, abd not from the time of the tiottce« lAnd ^ . 

in ihfs a person presents an illiterate €lerk» 

it hath be^ a^dged, that lapse incurs v^oiif any notice, be- 
cause the law Supposeth such to be jud^ W^&e>bifities of their* 
clerk, and that therefore they ou^t hot to presented an 
insufficient clerk. 2 Rolfi Abr^S6^. Gibs. 769. 

it hath also been held, that although no» lapse shall incur, iCno 
nc»ttoe be given ; yet, if in such case a stranger present, and his 
cjbrk is instituted and inducted, and the patron giv^ no disturb- 
ance within si& months, he has no remedy for that turn : because 
iiduction is a notorious act, of which be is bound to take notice. 

(Mbs. 769. Noy^ 65. 

But if the clerk, whether of an ecclesiastical or lay patron, be 
not refused, but only the bishop doth dela 3 i 5 »the examination of 'V 
him, whereby the six months pass ; lapse shall not incur, because 
the church remains void by the bishop’s own default, and be is 
thereby a disturber. Wats. c.*12. {i) 

And generally, lapse shall incur or not incur, according Where the 
as it happeneth or doth not happen through the default of the ^ 
bishop, and according as he is named or not named in the writ trough tiie 
of quare impedit brought upon that occasion. So, if he willv^ot bishop's 
award ajm paironatus when required, or refuseth the clerk 
without cause, and the church becomes litigious; in such cases 
the lapse shall not incur. But if he do what is his duty upon a 
presentment made to him, and refuseth with good cause, and is [ 358 3 
not named in the quai e impedit ; or if no presentation is made, 
and yet a quare impedit is brought against patron and ordinary, 
the lapse shall incur, and his collation therebpqh shall be good. 

(Mbs. 769. (Jc) 

Also, af^r the commissioners, and upon tk jus patramitm 
awarded, have certified the right as it is found before them, the 
bishop shall not take advantage of the lapse ; that Js, if the clerk 

^ l! 

[Lapse incurs against the patron from time of insolation to a^ 
second benefice, if notice be given him ; but only from' induction, if 
no such notice is givenl . Smo. Wolferstan v. Bp. of Lincoln, 2 Wits. 

Rep. 174. 3 Burr. 1504. 1 Bl. Rep. 490. S. C. By 1 3 El. c. 12. .§ 8. 

13 & 14 C. 2. c.4f. $ 16. it is provided, that no title to confer by lapse 
shall accrue on any ipso Jacto deprivation under those acts, but in ^ . 
six months after notice of deprivation given by the ordinary to the 
patron, or (by the latter act) ilfter sentence of deprivation openly read 
m the parish church of the benefice. ] 

(A) See Seneflee,^ 1.JII. 

(f) 2 Roll. /45. 366. 

(k) Lancaster v. Low, Cro. Ja. 93. Hob. 200. 

VOX.. H. D D 



olSillW' patron forwhoBi^k ia eer^dctd doth afterward make aae# 
request^to the ordinary to be' admitted, which may be donef u(30ii 
the first prese»tatk>ii.; but without such after request, tiie^rditiary 
may have the void turn, as by lapse, such inquiry and certifitsate 
notwithstanding. fVafs. tf. . 

Also if when a chuacii is litigious, no jus patronatm is awarded^ 
but only assize .of dcmien presentfnent or <piare impedil 'i» 
brought by one*party, who doth recover against the other ^ if 
die Inshop was not named in the’ writ, and thes»six months pasil 
pending the same, lapse shall incur, for that there was no detault 
in the bishop*^ And though the patron in such case doth recover 
within the six months ; yet if the six months pass before the writ 
to the bishop be taken forth, lapse shall incur : andif die ordinary 
doth collate before the receipt of the writ, his derk shall not jto 
removed. And so it is, if after the recovery within the six 
mondis, the defendant doth bring a writ of error, and the six 
months do pass pending the same; unless the plaintifi^ before 
the six months by such means pass, doth bring a quare impedit 
against the bishop, for thereby it hath been said that lapse shall 
be prevented. However it is generally said, that if a quare itn* 
pedit in any case be brought]^ and the bishop be mimed therein, 
lapse shall not pass to the ordinary pending the writ. WaiSi 
c. 12, (/) 

Irfip^sijail jg^; Title by lapse can never accrue to the metropolitan, or to 
king, unless it hath first accrued to the immediate ordinary. 
This is agreed on all hands, even though the lapse be lost by 
C 559 ] default of the ordinary, as for want of giving notice, or the like ; 

and for the same reason, if a clerk is instituted, and remains 
eighteen months without induction; though institution is no 
plenarty against the king, yet beitig so against the bishop^ no title 
by lapse shall accrue to the king. Gibs. 769. Wats. c. 12. {mY 
And bp the staMc of the 25 Jid. 3. st. 3. c. 7* Because that 
many presentments to divers benefices of holy church, os well of 
Uie patronage of lay people, as of people of holy church, which 
were void by |ix months^ whereof the collation by laps^ of time 
Was de volute and of right pertaining to the ordinaries of the 
pjiaces, were recovereci by the king by judgments thereof given of 
the assent of Um said patrons, in deceit of the said collatioila so 
made reasonably by tlie said orduiaries; in which pleas, ^ the 
ordinaries, not their clerks, to whom they did give such ^ 

S Ho]^. 201. And a ne admittas i^ky be sued out againU the 
ip. 9llit>ottiaon, 14*. But he ought tb see that the cure be sCrVed^ 
by allowance out of the profits, to be taken by sequestration; Cf^o.' 
Jac.93. ' . . t 

(m) Co. Lit. 344^5. 2 Roll. Ab. 363. Cro.Ja. 93. {^Grendon v. 
Bp. of Lincoln^'] Ploix). 493» - 




tkmi were not ifeoeived ta ilie# nor defend tfaei# r^t :iti 
behelf^ nor to coonterplefid the Idi^s right to dalmed ; the king, 
by the assent of the pariiament, witleih and grantedi' for him and 
his heirs, that when archbishops, bisbc^s, or other ordinaries have 
given a benefice of right detolute to him by lapse of time, and 
afe^r the king presenteth and taketh the sait against the patron 
which percase will suffer that the king shalFtecoverwitihout action 
tried, in deceit of the ordinaries, or the possessors of the said 
benefices; that in such case, and all other cases like, wbei^ the 
king’s right is not tried, the archbishop Or bishop, ordinary, or 
possessor, shall be received to counterplead the title taken fmr 
the king, and to have his answer, and to shew and defend his 
right upon ther matter, although that he claim nothing in the pa* 
teenage in the case aforesaid* 

7* Although the bishop be both patron and ordinary, he shall 
not have a double time to present in, but only six months, before 
title by lapse accrues to the metropolitan. And there is a parity 
of reason, for its passing from the metropolitan to the king in 
six months, where the metropolitan is both patron and ordinary 
(aa it frequently happeneth in churches within his own diocese) : 
for the title by lapse is in the nature of a trust, and not of an 
intet'est ; and the self-same person who bath neglected that trusty 
and kept the church destitute of a pastor for one six months, 
ought not in equity to have it in his power to keep it vacant for 
six months more. Gibs- 76*9. Wats. c. 1 2. 

8. If an archbishop doth visit an inferior diocese, and doth 
inhibit the bishop during the visitation (as the use is), and after-^ 
wards during the visitation and inhibition, and before any release 
made by the archbishop, some church in the same diocese doth 
lapse; although that the jurisdiction of the ordinary be suspended 
during the visitation, so that he cannot in any such case collate his 
clerk himself, yet he shall have the benefit of the lapse, and not 
the archbishop ; to whom in this case the bishop must as a com* 
mon person present his clerk, and the archbishop as his ordinary 
ought to institute upon such presentment. Wats.f. 12. (w) 

And the reason is plain ; for although the bishop is undefT 
snbibitictif during the time of the visitation, yet such inhibition 
reaebethltot his right of patronage, but only suspends bis right 
of institution and collation ; and therefore the only diflerence is, 
thai; instead of collating by his own authority, he is to present his 
clerk to the archbishop for institution. Gtbs. 770. 

^ 9* If title by lapse is acemed to the bishop, and he dies, or is 
translated, or deprived before he takes the benefit of it ; the devo* 
lutioii is to the metropolitan, as he is guardian of the spiritualties,, 
and as this is not ati interest, but a mere spiritual trust. For 
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k is laid dcwm^ii M Misterit ^rft| 
that churches which belonged 'to tb^ 'collatintif of bish4ip.9;wbllo^ 
they lited, do'bdong to the kkig by reason of hiS' custody tbe^of 
in the time of the vacation^ yet this relates only to such vbtd^^ 
ances as belohg to the bishops in'^ihelr own right ; but l^S6i» 
belong to the guardians of the spiritualties, whoever th^^be^- 
JVafs.c.l2i Gibs, 770. (p) < 

No lapse 10. By the statute of Prerogativa fvgisj 17 Ed, 2^ c. Si Of* 
j^omthe (^lurches being vacant, the advoWsons whereof belong to the^t 
king, and other present to the same, whereupon debate arisetb; 
between the king and other: if the king by award of theoourt’d<^^ 
recover his presentation, though it be after the lapse of six fnonths» 
from the time of the avoidance, no time shall prejudice him, so 
that he present within the space of six months. r ii ^ 

[ 86 i ] '^he meaning of which statute is, that where a church betongiti^ 

to the patronage of the king is litigious, and not recovered in six 
months, lapse shall not incur, as in the case of a common persons 
but the last clause seemeth to be a limitation of that privilege; vizJ 
on condition that the king present within the space of six months* 
after it is recovered ; and if he present not, then lapse to incur.; 
But it being a maxim in law, that ntdlum iemptis occurrii regiy 
and the restraining words being not express, that the prerc^tiv^ 
shall be restrained in that particular, but only words of impM^ 
cation ; the law is taken to be that the church can in no wise go 
in lapse from the king. Gibs, 766, 770, (8) 

And therefore there is no remedy against a neglect in the king 
to fill vacant churches, but only the ordinary’s sequestering the 
profits of the church, and appointing a clerk to serve the cure^ 
Gibs, 770, (q) 

Patron’s 11* After a church is lapsed to the immediate ordinary, if the 
right where patron doth present before the ordinary hath filled the churchy 
of the ordinary ought to receive his clerk. For lapse to the oixli- 

lapseisnot nary is only an opportunity of executing a trust, viz, of seeing 
taken. the cure supplied in case of the patron’s Ueglect ; which being' 
performed by the? patron himself, the ordinary can take no advan^ 
t&ge by it. IVats. €„\2, 

Ancl the like law is, if lapse be accrued to the metr(^^lan 
for then, if the patron present to the inferior ordinary, 

ip) Nqi/, 69- 2 Roll, Ab. 3^5, 367, lHobart,l5^. The b^fi^fa 

lapse cannot be granted. JbkU] ^ 

(3) 2 Inst, 273* The king is confined to no time ; for 25 Edz^3, 
CffirL does not extend to presentations tmbe thereafter made. 2 Inst, 
The King v. The Archbishop of Canterbury 4* PrysU Cro, 
Jo, 887. S.C. And a successor may present a lapse to 
hU^vteAeek^aom IL 11 H.4»7* And sec further, Com. 

‘ Mtmse (H 12/ IS.*)-' ^ ■ * - . , . 

iq) 18 Edw, 3.21. U Hen. 7, 21 . Dr. Sf Stud. 2. 36. 




he IB iheund te Mil lie 

iiietn)poUtei]i Is ba?r<d> - v* i f ' - ^ ^ ^ 

i> JB^Uf. the Qrdinat^y of . the dioqeBO) or meliofiolitatiy hath col* 
lated his. clerk, whilst the turn was respectively thjetrsjralthaagh 
tbe ^krk. be not inducted ^ t the patron’s clerk^jraftar^that pre* 
aeaite^.is not to be adinitt^s. c. 13 ,( 5 ) . #i 

Or if the interior ordinary, after thot tithe is gone h)^ bqise to 
the metropolitan, hath collated his clerk to th^ benefic^ in 
lapsej although this collatiou be tortious to the metrc^litiui^ 
yet^it seems that it takes away the presentation of the patron^ so 
tfaht be shall not present, and is only an usurpation, upon, the 
inieti?opoUtan (^): and thereby the metropolitan is put. out of pos* [ 362 ] 
session, and dnven to his quare impediL Wats. c. 12. (u) .. » 

. It hath been a question, whether the bishop ought to admit 
the ..patron’s clerk after the title of lapse is passed fropi^ the 
metropolitan to the king, (n) And by Hobart^ the patron’s pre- 
sentation takes place, after the church is lapsed to. the kiag» if it 
be exhibited to the ordinary before the king’s ; because the 
patronfs right to present continuetb, until the tide by lapse be 
executed, and the king’s title is not vested in him in this case 


absolutely,, as other tides are, but conditionally^ viz. if he doUi 
present before the patron ; because the king hath it only as su- 
preme ordinary. But by others, the turn is by lapse so vested 
in the king, that if the patron’s or other person’s clerk be<^, ad- 
mitted to a church, after it is come to the king by lapse ; the king 
by qtmre impedit may recover the presentment, and remove such 
ekrk. And this latter opinion is taken to be the law. So if the 
king hath title by lapse, to present to a prebend of his free chapeh 
for that the dean thereof hath not collated to it within six moptbs ; 
thbugh the dean doth collate before the king presents, yet the "" 
king, stuill remove bis clerk. Wats. c. 12. (w) 


, ; And this power in the king is in effect the same that the pope 
c^^med and exercised | as appears by the direction given to his 
*^ates in this very qasi^ which became part of the body of the 
^lon law ; where> i^euking of such beuoefices or dignities as were 
lapsed to him, and filled by the patrons notwithstanding such 
lap^^l^/orders them to permit the persons so presented, if they 
.fit and suificient, peaceably to enjoy the same ; other- 



(r) Keilviay^ 50. 1 Anders. 148. Hutton^ 24.. Dr. 4’ Stud. 2. 36. 

^ \s) Dyeri2iT. . . (^) 2 RoU^ Abr.SBO. 

' 6 RAp. SO. i. Green*a’ case. Hr. 50. Boetjodra ease, 

^ (») 377. . . vu. 

By ifoiarl,/ the patron^B title contioues against the kingraB^fP 
aB.oj^ifiary, till the laj^e be executed. Hob. 134. 
contra, 2 Ro. A6. 36S. *\Cumber y. Bishop qf Chichester 
Cro.Ja.2\0.} ^ ^ 
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that they i^mave them, 'mid put others^ euAdent; te >^ir 

places. Gibs. 770^ (jp) . . ‘ 

• But if in such case, the patiWs clerk is suffered to die incum- 
bent^ or is deprived, the king’s turn is served, and he hath kst 
the advantage of the lapse. lUTpon %hich head all the books are 
clear, as to death; and most of them, as to deprivation ; btft 
many of them will not allow the same reason, in case of resig- 
nation, because there is room to suspect fraud and- covin. Gibs. 
770. (y) / 

12. A donative remaining void never goes in lapse, unless' it 
be specially pi^vided for by the foundation, or by^composUion 
afterwards ; but the ordinary may compel the patron to fill the 
same, by ecclesiastical censures. Wats. c. 12^ {z) • 

But if it is augmented by the governors of queen Anne’s 
bounty, it will lapse in like manner as presentative livings. 
1 Geo. st.2. c. 10. § 7. 


Heaves. 

[As to Leases of Tithes, see 

1. the common law, bishops with the confirmation of the 
dean and chapter, master and fellows of any college, 
deans and chapters, master or guardian of any hospital and his 
brethren, parson or vicar, with the consent of the patron and 
ordinary, archdeacon, prebendary, or any other body politic, 
spiritual, and ecclesiastical, might have made leases for lives or 
years without limitation or stint ; and so might they have made 
gifts in Uiil, or estates in fee, at their will xind pleasure; where- 
upon not only great decay of divine service, but dilapidations and 
other inconveniences ensued ; and therefore they were disabled 
and restrained by several statutes, (a) 1 Inst. 4*4^. 3 Co. 75. 

Corporations aggregate^ consisting of divers persoji, as master 
and fellows, dean and chapter, might of themselves have made 
such grants, without confirmation ; nor is any confirmation yet 
required to such leases as they may make by statute. Gi6^», 7^4. 

* But the law did not think fit to trust a single person, 
corporation, as an archbishop, bishop, archdeacon, pr^benjary, 
parson, vicar, with the disposition of estates held in riglit of the * 
church ; and therefore, by way of restraint, appointed the assent 


(a?) X. 1. 10, 4. 

BaskernMle*B case, 7 Rep. 28* 
125. I Anders.US. 

{») Yelv. 61. Co. Liu. 344. a* 
(a) 


Cro. Eliz. 44. Cro. Jo. 53 - 2 1 6. 



aidboMfilriiialiMof Bo^ otheiiQ^ withoiit^wfaiob^far gitmtBieihaHia 
not be valid against the successor. Gibs^ fl^itk ^ 
s rsAccondingly, all leases of archbishops and bi&hops .(to bind 
dieir successors) were to be confirmed' by the dean lind cba^^r^ 
or deans and chapters^ if there.be several chapters leases of 
ddans (4), by the bishop and chapter ; leaaei^ of archdeacons^ 
prebendaries, and the like, by the bishop, dean, and cha|>ter; 
leases of parsons and vicars, . by the patron and ordinary ; and 
leases of the incumbent of a donative, by the patron alone : butif 
the king be patron of a prebehd, or the like, then the king and 
dean and chapter, and not the bishop, ought to confirm the lease. 

. GVfa. 74*4*. jOegge^ p. I, c, 10., Wats» c. 44. 

But all these sole corporations, as archbishop, bishops, ardb^ 
deacons, prebendaries, and the like (parsons and vicars only ex- 
cepted) were enabled by the statute of the 32 Hen. 8. hereafter 
following, to let leases for twenty-one years or three lives, with- 
out confirmation; provided that in such leases the conditions 
and limitations of the said act, as to the expiration of the old 
lease, the cojnmencement of the new, the reservation of rent, and 
the like, were punctually observed; but if not, confirmation re- 
mained necessary, as before, in order to bind the successor. And 
with confii'matioii, long leases of sole corporations continued (so 
far as that act is concerned) to be good against the successor, as 
they had been at the common law. Gibs. 744. 

Afterwards, by the statutes of the I 7v7., 13 £/., and 18 EL, 
all corporations, whether sole or aggregate, were disabled from 
making leases for more than twenty-one years or three lives ; and 
all (except bishops) for making, any new lease where the old was 
not expired, or surrendered, or ended within three years. In 
which cases, confirmation was excluded, and could avail notliing; 
and therefore confirmation is of real effect only to two sorts of 
sole corporations, viz. 1. To parsons and vicars ; who being sjpfe- 
cially excepted oiit of the enabling act of the 32 Hen. 8. cannot 
nor ever could bind their successors without confirmation : and 
2. To bishops; who being not included in the restraint of the 
1 8 El. hereafter mentioned against conmrreiit leases, may still (as 
at common law they might) let such leases at any time, with con- 
firmation ; as will appear more particularly in the recital and 
explanation of the several statutes. Gibs. 744. 

2. By the 32 Hen 8. c. 28. (5) All leases to be made of any 
manors, lands, tenements, or other hereditaments, by writing in-- 


(4) See Ely (Dean 4*^?-) v. Stewart^ 2 Atk. 45. infra, note. 

. (5) Called The enabling statute," because it gives power to such 
persons only to lease who had of themselves no power to make Jeases 
before that act. Sir O. Bridg. Rep* 124* See Co. Lit. 4«9« a. 

D u 4 ^ . 
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52 ffen.^ pcison OF persons fiill; il^!^4wieQt^ 
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own ri^h4 or in tie right>tt^, theiy churihes or wives^* on j(»ii% 
wi^ theSr* wiye%v^£ Am Restate of ^inheritance made be£i)r6 >tho 
coverture orafteiv ebaU be good and^^efifesGtiiai in the lowingai^ 
the ll$$sors> their wives^ beira^ end auoces^ors^ and every of tl^i 
according to suck estate as .isjcompirised and specified’ in every 
such indenture of lease, indikeilmannec' and.'fo^^ os the same 
should have been, if the Ithsorsida^reoF, and every of tbem^dt 
the time of the making of such leases, had been lawfully seised 
of a good, perfect, and pure estate, of fee-simple thereof to their 
own* only uses. §1. " . * , 

But this shall not extend (1) to any leases to be nntde of aiLy 
manors, lands, tenements, or hereditaments, being in the hands 
of any farmer or farmers, by virtue of an old lease, unless the same 
dd lease be expired^ surrendered^ or ended within one year mxt 
tiftei' the meiking of the said new lease ; 7io7' (2) shall extend to any 
grant to be inade of any revet'sion of any manors, lands, tenements, 
or hereditaments ; nor (3) to any lease of any maiiors, lands^ 
t€7icmetitSj or heredita^nents^ which have not most commonly been 
letlen to Jann^ m* occupied by the farmei s thireof by the space of 
twenty years next befoi'e such lease thereof made ; nor (4) /o any 
lease to be made without impeachment f waste s nor (5) to any 
lease to be made above the number of twenty-one years or t/cree lives 
at the most from the day of the making theietf; and (6) that upon 
^every such lease there be reserved yearly during the same lease, 
due unci payable to the lessors, their heirs, and successors, to 
whom die same lands should have come after the deaths of the 
lessors if no such lease had been made thereof^ and to whom the 
reversion thereof shall appertain, according to their estates and 
interests, so much yearly farm ot' rent^ or more, as hath been most 
acci4stomably jmid for the same within twenty years next before 
such lease tliereof mad(?. § 2. r 

And every such person, to whom the reversion shall appertain, 
after the deatlt -of such lessors, or their heirs, shall have like 
remedy and advianbige against the lessees, their executors, and 
i^igns, as the samelessoi uiighthave had against the samelessee: 
so that if the lessor were seized of any special estate tail of tlve 
saiine hereditaments at; the time of such lease, the issue or heir of 
that special estate shall have the reversion, rents, and services, 
reserved upon such lease after the death of the said lessor, as the 
l^sor himself might have laid if he had lived. § 2. 

, . Provided, that nothing herein shall extend to give.any liberty or 
power to any par'son m' vicar of any church or vicarage, tQ make 
any lease or grant of any of their messuages^ lands, tenements, 
tidies, profits, or hereditaments, belonging to their churches or 






fanve aone^befbm (^'mdklii^^thuia^ w 

; sMJeasgs- to be * ^ fBefowi dib .^sMbtc^nftlihoip^c^m 

pbnMion& a^^regate of many {«s: otefMiers) nli^t bm 

mlode ^loHg leases ibr lived or *yeaffi^^ 

iHiyi consent ^r eofifinitfftioh sabbjiei^ Imd^beeii^iDsde 

bjr 4c sole corpomtion^ {as bish^: wshdemm^pvebdodavy^ and 
not confinned by such other person or persons whose <biise»t 
WHS necessary, they expired: wi^JlIie lessor, and coaid MXt bM 
the successor^ But by thistsIfeuEte^' £dl such sole corporatioha(^eflE» 
ne{)t parsons and vicars) are enabled to makedeases for twenty^;* 
one; years or three lives, withmtt any confirmation whatsoever 
(the several conditions which follow in the statute being punctu^ 
ally observed): for which reason it is called the enabling statute 
dnd so it wholly was, and had nothing in it of restraint ; but left 
aggregate corporations, and also sole corporations with proper 
emsentj to their full liberty of going on to make all such leases as 
they might have made before ; without being limited at all to tbe 
conditions of this statute, if they had but the same proper conr 
ftrmation or consent. Gibs.VS^. 

Of any manors^ lands^ te7iement$j or othei' herediiamenfs] It 
must be of lands, tenements, or liereditaments, mniiurable or 
corporeal, which are necessary to be letten, and whereout a rent 
by law may be reserved ; and not of things that lie in gi*ant, as 
advowsons, fairs, markets, franchises, and the like, whereout a 
rent cannot be reserved. 1 Inst, 44*. 

For the better understanding of which rule, it will be neces^ 
sary to take notic^of some distinctions which plainly arise out 
of the books. As, first, All the books agree, that a lease j^r 
three lives, of tithes or other incorporeal inheritance, will not 
bind the successor, because be ivould then be without the tithes 
or other such incorporeal inheritance, and have no remedy for 
the rent thereon reserved ; for distrain he could not, because 
there would be no place wherein to take any distress, the things 
leased or granted being perfectly incorporeal, and invisible; an 
assize he could not have, because either lie had^not/seisin, or if he 
had, yet there would be notlii^g to put in viewof ihe recognitors ; 
and an action of debt he could not maintain during the lease, bp- 
CQi^se Ijeing for three lives, that is an estate of freehold, which 
will endure no action of debt so long as it continues : and so the 
successorin such case would have no manner of remedy for the [ 367 ] 
Tent reserved, whidi would be against the express provision and 
intent of the several acts. Secondly; It is held in some books, 
diat^aiease for txee^iiy^one years of such incorporeal inheritance, 

Plough they have been usually demised, and the ancient rent he 
thereout reserved, h yet voidable by the successor within^ese 
statutes: because thou^ the rent reserved be good by^ayof 
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oofttfsettelwem iessee^^nd aa action of 

bo maintained for the reonverjlf thereof, yet tiiey oay it ia not suoh 
a^rent as isincident to the reversion, nor shall pass with it to-th^ 
anc&ssor ; and. thereibre the siiceessorf having no remedy ibr the 
rent, shall not be bound by the lease. £ Co. 3. LitL 44* ' 

But this point seems to have been shaken by contrary Tesolu^ 
dons. For some books expressly hold such lease for years to 
be good against the successor ; because they say he has remedy 
for the rent by action of debt, an(^s|^. il has been so judged, and 
take the diversity between such IdKe for years and a lease for 
life. Also they say, that the rent issues out of the tithes in point 
of render, though not in point of remedy; because no distress 
can be token for it ; but that it supplied by the action of debt^ 
which lies for such rent, and shall devolve on the successor \ and 
that such rent doth not lie only in privity of contract, as a sum 
in gross, but is incident to the reversion ; otherwise the successor 
could not have it, being only privy to the estate, not to the per^ 
sonal contracts of his predecessor. And to this opinion the 
coiiil inclined, but thought it a point of great consequence, and 
therefore to avoid it gave judgment on another point which was 
clear. Thirdly, All the books agree, that a lease for three lives 
or twenty-one years, of a manor with the advowson appendant^ 
or of lands or houses, and of tithes, usually let therewith, resei^v- 
ing the ancient rent, and the like, is good, and shall bind the 
successor ; for though the rent doth not issue out of the advow- 
son, or tithes, in point of remedy, yet the rent is greater in re- 
spect thereof and the successor hath his remedy for the whole 
rent upon the lands or other corporeal inheritance let therewith. 
And Vaughan proves this from the express words of the statute 
of the IS Eliz,, which are, tliat all leases by any spiritual or eccle- 
siastical persons, having any lands, tenements, tithes^ or hereditar 
ments (other than for twenty-one years or three lives), shall be 
void. So that the statute plainly shews, that some way or Other 
[ 368 ] tithes may be leased for twenty-one years or three lives ; and if 
they cannot be leased singly, it must be with lands usually let 
therewith. 3 J3ac> Mr, 352. 

. But now, by^tfae 5 Gto. 3. c, 17^ Whereas it may be doubts* 
^1, whether by the laws i.ow in being, archbishops, or bishops^ 
master and fellows, or any other head and members of oolites 
or halls, deans and chapters, precentors, prebendaries, mastery 
and guardians of hospitals, or any other person or persons hav- 
ing any spiritual or ecclesiastical promotions, heretofore had, or 
jQow liaye, any power to make or grant any lease or leases 
tithes or other incorporeal hereditaments only {b\ which lie in 
grant, and not in livery, for one, two, or. thrive lives, or for any 
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, (A) Vide Vaugk. 203. 



(«rai 0r ' termo of ; ymts not eieoeedkiff . ticent^^oi^ 
ancient' rent is therwy resewedyand aS other teqnisitespreseribed 
hyi the acts of parliament now in faeingio that en^ car any of them^ 
were or are justly obset'ved and performed^ by .reason , that 4iere 
is generally nd place wherein a distress can be .tak^ ;. and it. may 
be also doubtful whether^ in case of leases for life or liees, there 
is any .remedy in law for such persons, by. action of debtor others 
wise, for recovering the rent in arrear reserved on such leasefe 
ibr life or lives : therefore, obviating all doubts, and enabling 
the said persons to make<t^id leases o^ such their incorpore^ 
hereditaments, and to recover the rent reserved on leases for 
one, two, or three. lives; aiid;also to make good such leases as 
imve been ali:;eady granted by them ; it is enacted, that all leases 
for one, two, or three lives, or any term not exceeding twenty>- 
oue years, already made and granted, or hereafter to be made or 
granted, of any tithes, tolls, or other- incorporeal hereditaments, 
solely and without any lands or corporeal hereditaments, by any 
such persons as aforesaid, shall be good and effectual in law, 
against such persons and their successors, as any lease made by 
such persons of lands or otlidr corporeal hereditaments by virtue 
of the statute of the 32 Hen* 8. or any other act. And if the 
rent or yearly sum reserved upon such lease shall be behind or 
unpaid for twenty-eight days ; the said lessors, their executors, 
administrators, and successors respectively, may bring action of 
debt against the lessee, his heirs, executors, administrators, or 
assigns, for, recovering the same, as any landlord, or lessor, or 
other person may do for recovering of arrears of rent due on any 
lease for life, lives, or years, by the laws now in being, (c) [ 369 ] 

Jiy •writing indentecf\ It must be by deed indented, and not by 
deed poll, or by parol. ] InsU 44. 

And if it be not really indented, though the words of the deed 
be this indenture j yet still it is not a deed indented; but if the 
deed actually be indented, it matters not whether it speaks 
itself to be an indenture or not ; it is however a deed indented. « 
Wats. c. 42. 

In the right of their churches] Yet a bishop that is seised in the 
right of his bishopric, a dean of his sole possessforis in the right 
of his deanery, an archdeacon in the right of bis archdeaconry,^ 
prebendary, and the like, are within this statute; for eveiy.^ 
them generally is seised in jure ecclesice. 1 Inst* 44. 

And in general, all sole corporations whatsoever (parsons and 
vicars only excepted) are included within this statute^ and are 
hereby enabled to bind their successors. Accordingly it bsWh 


(c) But masters and fellows of colleges, deans and chapters, &c. 
are disabled from granting leases for any longer term than their 
statutes allow. §2. . * 



W dimmest 

pimmtcM) obamoHoin^ 
of ohur<dip%.atia ^itbiriJtbfe bmeilt pf thifwi^tbtei: 
only, as to precentors, it hath been determined^ that though ,th0re 
WtpersoBS of inferiocMrank in aeferal^cliurehes whP arejcaln- 
monly so called^ yet^Uiey nre oot ^mlhin this statute; but only 
those dignitaries/ 0f that denomination who are, property 
called, aiKl wbp ar^inext to the deans in place and ordep«< 

732.(4) /?..'• 

:Unless the same old lease be esppirfd^fMrrendered^ oi* ended% IvW^wk 
on^ year next after th^ making new lease]. This* sur- 

render must bo absolute, and. not cond^nal; foe the intent of 
the inak;ers of the act was, to hai^o'O' ^ntinual and absolute sor**' 
render, and not such an illusory surrender, whidi might be 
avoided the next day. 5 Con 2n{ey * ^ v - 

/£. 17 G* 2. Wilsoth on the demise oH Eyre^ clerk, agaiast 
Carter and others. The lessor of the plaintiff being a preV 
beiidary of Sarum, brought au ejectment to avoid a lease made 
by his predecessor, as not being conformable to this' proviso^t 
which requires, that upon renewals, the old lease must be expir?* 
[ 370 3 ud, surrendered, or ended, within One year, next after making of 
Uie new lease. And his objection was, that the surrender made 
•of the former lease was with a condition, that if the then prebenr 
dary did not within a week after grant a new lease for three lives, 
the surrender should be void ; whereby (as was contended for 
the plaintiff) the old term was not absolutely gone, but the lessee 
reserved a power of setting it up again. But the court, after two 
arguments, gave judgment for the defendants : this being withkt 
the intent ot the statute, which was, that there should not be two 
long leases standing out against the successor. Here the new 
lease .was made within the week, and from thence it became an 
absolute surrender, both in deed and in law. And the whole 
yras out of the lessee, without further act to be done by him. la 
the proviso in the act, there is the word ended as well as surren- 
der ; and can any body say the first lease is not at an end ? .This 
was no more than a reaso^iable caution in the first lessee^ to keep 
some hold of hia old estate, till a new title was made to him. 
Strange, 1^01. ... 

^ Of surrenders in general, the statute of the 29 C. £. c. 3.- 
epaemth, tbat.no leases, estates, or interests, either of freehold or 
termaof yws, or any uncertain iiitei*est not being copyhold or 
cust/g^ary < interest >01^ in, to, or out of any ine^uages, manors, 
tenements, or Weditaments, shall be assigned, granted, or 
snrreodered, unlesa it be by deed or note in writing, sigtied by 


id}i ^Acian Pitc&erf]'4f Leon^Sl. [IVMtfison y^ Man,] Cro. Miz. 
asa [^t^den v/i>ip»ay,] 'Pa/w. ' 106. 1 Leoi^ 1 12. ^Bis v.Wsft,] 
§i^rf. 138. 



lbe>»6tititS iSfirttlty Hitchbri^ w bjr.^^ 

atJd^bpferattoft'^of •■-*' ^ ^ 

Nbte?^ A knnmier is # swrendef jh^'ekpi^s 

itMf the' hands iof him who hath the nomediate^cei^aitider :' a svtr^ 
render in laWs or epetoHM'^qf^ lice^ is by taking a fiewiease of 
th^^same ehtate^ for diis^is an^ ^knowtedgment^ that the lesabr 
hath power to make such new lease ; which power he could hot 
haw, l>iit by surrender of d^H#^rmer lease in being. Qibs. 738. 

'Further, with respect to sm^nders, it i^enacted by the 4 G^o.^. 
that whereas many' persons hold consid^able estates by^ 
leases fer lives > or years, and ^lease out the same in parcels to' 
several under^nants ; and whereas many of those leases cannot 
by law be renewed without a surrender of all the underleases 
derived out of the same, so that it is in the power of any such un- 
der-tenants to prevent or delay the renewing of the principal 
lease, by refusing to surrender their under-leases, notwithstand- [371 ] 
ing they have covenanted so to do, to the great prejudice of their 
immediate landlords, the first lessees : therefoi*e for preventing 
Such inconveniences, and for makihg the renewal of leases more 
easy for the future, in case any lease shall be duly surrendered in 
order to be renewed, and a new lease made and executed bj* the 
chief landlord or landlords, the same new lease shall, without a 
surrender of all or any the under-leases, be as good and valid, 
to all intents and purposes, as if all the under-leases derived 
thereout had been likewise surrendered at or before the taking 
of sucli lease. § 6. 

. 'And by the 29 Geo. 2. c. SI. Whereas divers lands, tenements, 
and hereditaments, have been and may be granted by lease for 
the life of one or more person or persons, or otherwise ; and 
whereas, in order to obtain a renewal of such leases, it is in many 
cases necessary to surrender up the leases thereby grantekl ; which 
surrenders cannot be effectually made by persons under the age 
of twenty-one years, nor lunatics, nor by femes covert, without 
levying a fine ; it is enacted, that in all cases where any person 
so under age, lunatic, or feme covert, shall become interested in 
or entitled to any lease or leases made or granted by any person 
or persons, bodies politic, corporate, or collegiate, aggregate or 
sole, for the life or lives of one or more person or persons, or for 
any term of years, either absolute, or determinable upon the death 
of one or more person or persons, or otherwise, it shall be lawful 
for such person so under age, or for his guardian or other person 
on his behalf, and for such lunatic or his guardian or committee, 
for his estate or other person on his behalf, and for such feme 
coyest, oi* any,person: on hei; behalf, to apply to the coutt of eban- 
or exchequer, or xo the courts of equity of the counties pala- 
tine of Chester, Lancaster, and Durham, or the courts of* great 
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maty'vmyi and bji of such cour^ npM^ 

hearing all pard^ concerned, such person so under age^ lunatic, 
or persons appointed bj^ueh conn, md also such feme coven^ 
by deed or deeds only, without levying any fine, shall be enabled 
to surrender .such leases, and to take new ones, as such courts 
shall direct And all sums of money and other consideration, 
paid or advanced by any such guardian, trustee, committee^ or 
other person, for a mie on account the renewal of such lease, 
and all reasonable chaises incident'^tbereunto, shall be paid out 
C 372 ] of the estate or effects of such infant or lunatic, or be a charge 
< upon the leasehold premises, together with interest for the same,- 
as such court shall direct; and as for leases to be made upon 
surrenders by femes covert, unless the fine or consideration of 
such lease and the r^sonable charges shall be otherwise paid or 
secured, the same, together with interest, shall be a charge upon 
the leasehold premises, for the use of such {person who shall ad- 
vance the same. 

Within one year next after the making of the said new leased 
This, as to sole corporations inferior to bishops, is extended by 
the 18 EL (hereafter following) to three years ; and as to bishops 
tliemselves, it holds only where they make a new lease without ^ 
confirmation ; for if it be confirmed by the dean and chapter, the 
years to come in the old lease are not material. Gibs. 733. 

Nor shall extend to any gf^ant to be made of' any reversion^ 
That is, such grants as are made to commence at a day to come. 
Gibs. 733. 

Nor to any lease of any manors^ lands^ tenements^ or heredita^ 
mefits^ which have not most commonly been letten to fa^m or octu^ 
pied by the farmers thereof by the ^ce of twenty years next before 
such lease made’\ So that if it be letten for eleven years (lord 
Coke saith) at one or several times within these twenty years, dt 
is sufficient. 1 Inst. 44. 

lietten to farm] A gi'ant by copy of court-roll in fee for life or 
years, is a sufficient letting to farm within this statute ; for he is 
but tenant at will according to the custom, and so it is of a lease 
at will by the common law ; but those lettings to farm must be 
made by some seised of an estate of inheritance, and not by a 
guardian in chivalry, tenant by the curtesy, tenant in dower, or 
the hke. .1 InsL 44. 

Nor to any lease to be made without impeachment of waste] 
Therefore if a lease be made for life, the remainder to another 
for life, remainder to a third for life ; this is not warranted by 
the statute, because the remainders make the present tenants 
dii^unishable of waste : but if a lease be made to one dudj^ 
three lives, this is good ; for the occupant, if any happen^ shall 
ba punished for waste. 1/nj^. 44. * ^ 
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^ And npreaiM 

iiirtUe statuiea of the her^ WcbCtfoilonmg^ ^ 

i:estr«iiMng of <udieasoimble leases (the first of bishops^ aod the 
second of the inferior clj^y^ yet are both bishops and dergy^ 
restrained by the equity of the said statutes from makingdeiises [ 373 ] 
dispunishable of waste ; for the statutes were made against 
reasonable leases ; and it is. unreasonable, that a lessee shall aft' 
his pleasure do waste and spoih 6 Co. 37. Gibs. 733. 

Nor to any lease to he /nmde above the number of tmenty^eme 
years ot* three lives at the mtMfrom the day of the Tnaking thereof y 
There must not be a double lease in being at one time ; as if a 
lease for years be made accordmg to the statute, he in reversion 
cannot expulse the lessee, and make a lease for life or lives ao* 
cording to the statute : nor econveteo: for the words of the statute 
be, to make a lease for twenty-one years or three lives, so as one' 
or the other may be made, and not both* 1 Inst. 44. 

Or three lives'] .That is, for three lives, to be all wearing 
together ; and not to one for life, the remainder to a second for 
life, the remainder to a third for life ; which would be a void 
lease ; as it would be, if a lekse were let for ninety-nine years 
determinable upon three lives. But a lease to one for the lives of 
three others, or to three for their three lives, is good. Gibs. 733» 

Wats. c. ^2. {6) 

At the most] It must not exceed three lives or one and twenty 
years from the making of it ; but (according to lord Coke) it may 
be for a lesser term or fewer lives. 1 Imt. 44. 

But in the case of Smartle and Fenhallovo^ H. 13 W., where the 
point was, whether a copyhold for one life, where the custom 
enabled to grant ibr three, was good, and it was held to be good; 

Holt^ chief justice added, This is not like the case of a bishop’s 
lease, which cannot be good for any part, because the statute ties' 
it up to an express form : otherwise perhaps, had it been, that 
bishops should make leases for any number of years, not exceed- 
ing such a number. 1 Salk. 188. Gibs. 733. 

From the day of the making Ihei'eof] ,The statutes of the 1 jB/. 
and 13 EL ex^fiom the makings and not from the day of the making; 
suid die distinction seems to be this : where the habendum is for 
twenty-one years from the making, tlie day of delivery (which is 
the making) shall be included; but where it is from the day of 
the making, or from the day of the date, that day shall not be 
included as part of the term, but the twenty-one years shall begin 
on the day following. Gibs. 733. (g) 


(6) Qlanville v. Payne^^ Ati. Fep. 40. Barn. Ch. Rep. 18. 

^gt) The word from” has occasioned much controversy in the 
cOUiVts of law; the result of which was proved [by lord Mun^fidd in 
Pugh s.DukeofLeeds^] to be, that it may be either inclu#ive or exclu- 



If tiie 

aclml^ beeif tbfcKkv days or of die 

year ; yet if it be reserved yearly pajrable'at one feast, it Is suflBn^ 
cjent: for the words of tbe statute*be^ nnserved year^^ 1 In$t. 4^^ 

So much yearly farm or rmt^ or morOf as kcdh been most accuse 
tomoNy ymdfor the sanui] ^ '\^ere not only a yearly rent as ^ 
formerly reserved, but things not annual, as heriots, or any fine 
or other profit at or upon the deadi of die &rmer ; yet if the 
yearly rent be reserved upon a l^semade by force of this statute^ 
It sumceth by the expr^s words of the act. 1 Inst. 44. 

But if a couple of capons, or the like, have been expressly 
reserved in kind or in money, over and above the rent, a subse* 
quent lease not reserving these shall be void. (A) And sa it shall 
1^, where all the great trees have been usually excepted, and then 
are omitted ; because by this means every successor cannot have 
the benefit of boughs and fruits yearly renewing. Gibs. 734. 

Or more] Therefore if more than the accustomable rent be re-^ 
served, it is good, by the express letter of the act. 1 list. 44. 

Jk hath been most accustomably paid for the same] If twenty 
acres of land have been accustomably letten, and a lease is made 
of those twenty, and of one acre which was not accustomably 
f 375 ] letten, reserving the accustomable yearly rent, and so much more 
^as exceeds the value of the other acre : this lease is not warranted 
by the act, for that the accustomable rent is not reserved, seeing 
part was not accustomably letten, and the rent issueth out of the 
whole. 1 Inst. 44. 

But if tenant in tab|fet part of the land accustomably letten, 
and reserve a rent^^o mtay or more, this is good : tor that is in 
substance the accustomable rent. 1 Inst. 44. 

So if two co-parceners be tenants in tail of twenty acres, every 
one of equal value, and accustomably letten, and they make par* 

sive, according to the subject matter. But the court will construe it 
so as to effectuate th*' deeds of parties, and not to destroy them ; and 
therefore, where one under a power reserved in his marriage settle- 
ment to lease for 21 yeafs in po«:session, but not in reversion, re- 
mainder, or expectancy,” granted a lease to his only daughter for 
21 years, fom the da*i of the date^ it was adjudged a good lease in 
possession. Coup* 714. So also a lease for lives, to commence from 
the datCy shall be construed to include the day of the date ; for other- 
wise the freehold would be conveyed to commence in futurOf which 
cannot bn^ See Hatter y. Ash^ 1 Raym. 84«> with the authorities citedv 
by 4Vlr. Justice BayUy ; where it ia said that the words from the 
date,” when used to pass an interest, include the day, when used 
by way of computation only in matters of account. Add, [BettasU v. 
Hester^] 1 Raymp9&0. [cited in The King y.Adderiey^] Doug. R^ Mi* 
\Glassington v. Raudins^ 2 East. 407* Castle v. BurdUU 3 T. It. 65iS^ 
15 Ves.fon* 254*3 And see 39fncfi[cr, VIL 2. i « 

(4) HardreStS^* ^ 
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smteM pu^of eaiG^ of 

rmbi '^V' wi'" J'‘. !yr\ v^,•v^ y-r -i-; ;* ^.-v 

t^Wroviddi exisend irnghe^M^fi lWix^ 

OKf&ixetM afyypcmon or picar] Tberefore if «kb^ c^tfa^*'tii)&e 
ai^se'for poeniyMimiyem or thre^ Uves, of Idnds^aeeoil^oittt^^ 
lefilite), ^reserving tha accustomed fenl^ k mtisi also be confirilied 
fagrJAepatron ara cnrdiimr^^ because it is mcepted out of tbk ac^ 
a^^uot i^tnained by tbe^^j^Mles of the lElix. or the 
lInsL4!4!, . ' 'i : ^ 

v&. By^the 1 .£/ 2 ^ c. Id^ (7) All g^s^ graniSf ^qffinerdSj 
or other convejfancOj or to be had, made, done, or sofibred t^e d£* ^ 

Xst^^uoxiy jmhMl^op oi' bu^ castles^ manors^ abiing 

lunds^ lenementSy or other hereditatmrds^ being parcel of the pos^- »<»tute of 
sesfiicuisof his archbishopric or bisln^ric, or united, appertaining, ^ 
or betcn^hig to the same; to any person or persons, bodies poli- 
tie^r. Cot^iorai>e, othen than to the crown, (and by the 1 Jot. &. S. 
not loathe Ci^own neither;) whereby any estate or estates should 
or may pass from the same archbishop or bishop,* other than for 
the of twenty-one years or three lives, from such time 
aa* any such lease, grant, or assurance shall begin, and •mkere^^n 
the) old accustomed yearly real or more shall he reseroed and pay- i 

aMe*' yearly during the said term of twenty-one years or three * 
IWeB'^shall be utterly void and of none (ffect to all intents^ con* 
struations^ and imryoscs* § 7. * 

All gifls^ grants^ ^c.'} Neither this act , nor that which fbl- 
lawetfa,^ of the IS Eliz. c. 10. which are dRled the disabling acts, 
iKM? any other act or statute whatsoever, do in any sort alter oi* 
change the enabling statute of the S2 Hen. %. aforegoing, but* 
leave, it for a pattern in many things, for leases to be made 
by Qtfaem, And no lease made according to the limitations of 
this statute of the 1 Eliz. or of tlie \SEUz. hefe next followiiiff, 
arid not' warranted by the statute of the S2Heiu 8. if it be made 
bya bishop of any sole corporation, but it must be confirmed by . 
the dean ahd chapter, or others that have interest; as Hath been [ 376 ] 
sai4 in the case of the parson and vicar. 1 Insl, 4«4f, 45. 

grarUk (9), feoffments^ Jines^ ot' othet' conveyance^ or 


'f7)i‘This act, with 19 EUz. c. 10. in/ra, are called “ The Disabling 
or\ Brnredning Statutes^* made entirety for the betieht of the suc- 
cessor. Si<r. 819. See 3 Rep. 60. S B.Sf P. 828. 2 Wooddes. 
288.^ aadi^iriust he construed strictly as disabling acts. Sir O. Bridg. 
iJajsKdSS/ ' - ^ . 

{8} Which include: even these conferred by the dean and chapter, 
and^wfeich, iioWever lonV dr anteadonable, were good at common law. 
imeA\iee^2Aih.45. « ■ • 

(9) A bishop, by covenanting to pay “ all charges^^ doez i^ adb- 
ject himself to pay land tax, because he cannot hind hk aueic^ssdrs. 
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eUaies] .Neither bishops to;lhk acl^ npr other M^eaiestieet or 
cdlegiate corporations by we s^ act of the I S Eliz» ooi’e^restraior- 
ed from mining grants of copyholds in fee^ .in tail 9 or^lpr Uves^ or 
for any number of years, according tc^ |;he custom, of .die manor; 
nor is confirmation necessary to make such jpsnts good, though 
it be made by a sole corporation, as by bismip, prebendary, or 
the like. Wats^ c. 4*2. 4 Cb. 23, 24. 

Of any honours^ castles^ manors^ landSf tenements^ or othi^ 
hereditamaUs'] The general c|esign of this statute being in fa- 
vour of the successor^ to preserve bishoprics from impoverish- 
ment ; it hath been extended, in equity and intention, to a pro- 
hibition of the grants of new offices (though not directly included 
' in any of the foregoing terms). For if a bishop might erect new 
offices at pleasure, and assign salaries to the officers, and then 
grants to bind his successors, the end of the statute would 
be manifestly defeated. The same thing is to be said of the aug- 
mentation of the fee or salary belonging to an ancient office; 
which power of augmentation (for the same reason) is also re- 
-strained ; as, when the keepership of a park was granted with the 
ancient fee, and also with pasture for two horses in the same 
ptrl^ this was void : and it hath been said, that if the ancient 
fee was less than 5/., and a grant is made with a fee of 5/. entire, 
the whole grant is void, as well for the ancient fee, as the over- 
plus ; but if the office, and the ancient and new fee, are as several 
grants, in several sentences ; the grant is good for the office and 
ancient fee, and void only for the new. Gibs. 735. (/) 

But, saith my lord Coke, if the office hath been ancient and 
necessary, the grant thereof, with the ancient fee, is not any di- 
minution of the revenue, nor impoverishing of the successor : and 
therefore, for necessity, such grants are by construction exempted 
out of the general restraint of this act. And as to granting it for 
the life of the grantee, he adds. If bishops should not faave.power 
to grant such offices of service and necessity for the life of the 
grantees, but that their estates should depend upon uncertainties, 
[ 377 ] as upon the death or translation of the bishop; then able per- 
sons would not serve them in such offices, or at least would not 
discharge tlieir office with any alacrity, if they have not such cer- 
^tain estates for then lives, as their predecessors had in the same 
offices. 1 Inst. 44. 1 0 Cb. 6 J . 

However, this equity of granting for life amounts to no more 
than fpr one life; and therefore where a bishop grants an office for 
two or more lives, it must be upon the foot of custom, that is, be- 


Secus, in the case of an individual who can bind his heirs. Oxford 
(Bishop) V. Wise, A.D. 1698. cited BlanJfford v. Marlborough, 
2 Atk. 544. : 

(i) Bishop of Chichester v. Freedland, Cro. Can 47* Ley, ^l. S.C. 



cause such paient hath^usually been or more lives, asid 

had been so granted b^ore the present act wtt made. For this 
is the great rule; and in this, there is n6 difference between 
bishopncs of the oM and*of fiie new foundation; since the new 
as well as old capable of coming under this rule. Gibs. 

735. {k) 

The same is the law and the reason of it, concemi^ grants 
of offices^in reversion (that is, to have and enjoy such o£^, after 
the death of the present grantee for life;) Tor there can be no 
pretence, that such second* grant is neceisary, or for the advan* 
tage of the bishopric ; and therefore nothing can make it legal 
but custom, and particularly, instances, dr an instance, of such 
grant, before the making of the statute. Gibs, 735. (/) 

But to the end that unquestionalde grants of ancient established 
ofRces, may be good against the successor of a bishop ; they must 
in the first place be grants of one office singly ; for two offices, 
which have been usually granted apart, cannot be granted by 
one patent, though to the same person : and in the next place, 
they must be confirmed by the dean and chapter (though they 
be but for one life), because they are grants at common law %Dd 
not warranted by this statute; and must therefore pass as^they 
usually did at common law before this statute* Gibs, 735. (m) 

In like manner, the grants of new offices (if of necessary use to 
the bishop), and of new fees annexed to such offices, shall be 
good, and bind the successor : as was declared in the case of The 
bishop of Eh/, who granted the keeping of his house and garden, 
with Si, a year, to one for life; and it was adjudged to be good [ 378 ] 
against the successor, because the office was necessary, and the 
fee thought reasonable by the court. But on the other hand, 
where the foundation of the grant to a civilian for life was, for 
counsel given and to be given, and an annual pension was annex- 
ed to the office ; judgment was given against the grant, as not 
binding the successor, though it was alleged to be the ancient 
fee ; because this was a voluntary thing, to make an election of 
one man to be of his counsel, and not an office ; and pcradventure 
the next bishop would not make such election. Gibs, 735. (n) 

But notwithstanding all that hath been said concerning the 
necessity of the office, it hath been determined upon solemn hear- 
ing, that the necessity of the office is not at all material. Thus 
in the case of Sir John Th'eleemney and The bishop of Winchester^ 
i/. “SOG^o. 2. (o) lord Mansfidd chief justice delivered the re- 

(^) Walker v. Sir John Lamb, Cro, Car, 258. 

(/) Young V. Fotoler, Cro, Car, 555, 10 Rep. 62. ; and see Co. Lit. 

3. b, note 5. Dyer 80. Ed. Vait, 

(w) Bcambler v. Waters, Cro. Eliz*6S6, Cro. Car. 50, S. P. 

(w) [Eishop of Chichester v. Freedland,'] Ley *15, Cro, Car, VI • S.C. 

(o)’ 1 Burr. 219. 
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srolution of the court.— The ptaihtiiF bHngs his a^ori'ofdelit lo 
recover 500/., being for five years’ arrears of a trf 100/;‘h 
year, for executing the offices of chief istewStd of the 
bishop, and of conductor tenerUium m the bishop," ahfi a'sWfee an- 
nexed to those two offices. 

This comes before the court upon a special verdict, the mate- 
rial facts of which are, that these offices are ancient offices, and 
existed before the statute of the 1 EUz.y and that they have been 
granted in the usual manner, ^and with the ancient fee ; that 
bishop Trelawney by indenture granted this office to the plaintiff 
his eldest son for lire; that the dean and chapter confirmed this 
grant; that every bishop since hath paid to tlie plaintiff this fee 
of 100/. a year, and that the defendant paid it fclr eleven years 
after he came to the bishopric ; and that this action is brought 
for five years accrued since : but the jury further find, that these 
several offices, at the time of making the said statute were, and 
ever since have been, and still are, offices merely nominal ; and 
that no duty, service, work or labour, attendance or business, 
ever was or is done in respect of these offices, as the defendant 
hath in his plea alleged. 

This is the only doubt which the jury have ; and upon this fact 
the whole question depends. 

This case hath been argued several times ; and we are all of 
the opinion which I shall now give. 

[ 379 ] At common law the bishop, with the confirmation of the dean 
and chapter, might exercise every act of ownership over the re- 
venue of the see, and might bind his successors in the same man- 
ner as every tenant in fee might bind his heirs. The statute was 
made in restraint of this power. But patents or grants of offices, 
with the fees or the privileges annexed to them, are not mention- 
ed therein ; nor are there any general words adapted to the case 
of offices. And yet there were not any bishoprics in the king- 
dom at that time, but what had some ancient offices annexed to 
them, granted by tlie bishop. Had the legislature meant to re- 
strain the granting of theee offices, there must have been a spe- 
cial provision in the statute; and as the general restraint is not 
extended to offices, there w^as no reason to make the exception. 
Their continuing ancient offices was no injury or dilapidation to 
the bishopric. They brought no new charge upon the successor? 
and he accepted the bishopric charged with these offices as his 
predecessor had done, and the office and bishop continued sUb-' 
ject to the same ancient fee. 

The act had no retrospect. It was made on the 23d of Jan- 
uary, in the ) Eliz. The bishop of case, H. \0Eliz, 

R^. 78.) proves that the statute doth not extend to the grant of 
an office ; where an annuity was recovered against the successor, 
upon the grant of the keeping of the bishop’s house in Holbom, 






with th^ ke^ ^f,SL; whicbrgrant was made the beginning of 
the parliami^tr to which the act hath reference, to wit> on the 
gQth oi;.4^prij^ ip the 1 st of Eliz. This .was a grant of a new 
office if^ith ai^pew fee^ mo^e (he very year the act toph place; an^ 
yet was. held, to be good, as not being restrained By the statute. 

It was.extraordinary, if it was thought that the office of .taking 
care pf a house was necessary ; it was also extraordinary, to hold 
tlie. fee of Si. a year a reasonable fee, which,^ considering the value 
of money at that time, would amount to 30/. *a year now ; and as 
extraordinary, as it was the grant of an^office which never sub- 
sisted before : but the true ground was, the court did not think 
the grant of such offices within the statute. 

T. 30 Eliz^Iioltem^s case (cited 75. 10 Co. 60.) When 
the bishop of Chester, after the said statute, granted to Bolton 
an annuity of five marks for counsel given and to be given, which 
was confirmed by the dean and chapter, the bishop died, and 
Bolton brought a writ of annuity against the successor : the plain- 
tiff had no judgment ; but the reason of that case was not that 
the office was within the statute, but that it was no office at all, 
but a voluntary thing to makfe election of one man to be his coun- [ 330 j 
sel, and that the grant of the salary was an alienation of the re- 
venue of the bishopric. 

In the case of 27ie archbhhop of Canterhury^^ 43 Eliz. (cited in 
Lcip 75.) the true distinction is taken : the archbishop granted 
the office of surveyor, with the antient fee, to a parker : and fur- 
ther, lie granted to him pasture for two horses in a park ; and the 
whole grant was adjudged void. This judgment was grounded 
upon the new addition made to the ancient fee. 

The statute of J Ja. c. 3. extends this same restraint to the 
king, which by tlic 1 E//z. was laid upon the subject- Yet the 
legislature did not interjiose then in this case of granting ancient 
oi^es ; and therefore we may presume they were satisfied that 
the bishop should continue to have this power. 

10 Co. 58. T//e bishop of Salisbiufs case came next in point 
of time. . 

From the 10 Eliz. to this day, no grant of a new office by a 
bishop with a new fee has been held good. Such a grant is with- 
in the L Eliz. by construction ; for it is a colourable alienatioi^. 

But a grant of an ancient office with an ancient fee is not within 
that statute, but remains at common law. And if such a grant 
is not witiiin the statute, but stands as at common law, the utility 
or necessity of the office cannot be material. And there is no 
case since the 10 Eliz. that has turned upon these : the only ques- 
tions have been, whether the grants were within the statute. 

In. the said case of The bishop (f Salisbury, it is not alleged in 
the pleadings, that the office was necessary. The fifth resolu- 
tion in tins case (10 Co. 62.) is very material : Resolved, that the 
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grant of an ancient office to one with an ancient fee^by a bisbepi 
dbiaU not bind fais successor, « unld^ confirmed by the dean and 
chapter : for such grants are not restrained by tbej|lalate of the 
I Eltz.f and dierefore remain as at the commra ]aw,":aiiid by con* 
sequence ought to be confirmed by the dean and chapter. 

If such grants remain as at the common law, the necessity of 
the office cannot be material. 

In the case of The bishop of Chichester and FreedUmd^ 1 Cor, 
(Cro. Cor, 4^7.) there were no allegations in the pleadings, whether 
the offices were necessa|^ or not. 

In the case oS* Young and Fmlet\ 14 Car. {Cro. Cor. 557.) 
Upon a special verdict, the jury do not find that the office (of 
[ 381 ] register) was a necessary office: the question tunned upon the 
grant in reversion. 

Thus stood the construction, upon the reason, the words, and 
the practice of making these grants, until the 14 Car. 

But besides the real ground upon which the case in 10 Co. 60. 
was determined ; the counsel ex abundanti laboured to prove that 
the office was necessary ; but the arguments are so confused and 
inconsistent, that it is difficult to understand them. 

In real truth, few of these offices (except judicial ones) are 
useful or necessary in any respect. None of them can be gi*anted 
in reversion, unless they existed before the 1 FAiz.^ and then they 
remain as at common law ; and however unnecessary they were, 
will bind the successor. 

The case of Ridley and Po^naU 5?7 Car. 2. (2 Lew 136.) is the 
first case wherein it appeared to the court judicially, that the 
office was necessary. But my lord Hale, who understood what 
he read, and clearly distinguished, made no distinction upon the 
necessity of the office. 

In the case of Jones and Bean, 4 Mod. 16. The issue out of 
chancery was, whether the office had been granted to two before 
the statute of the 1 Fliz. j but there is not a word whether neces- 
sary or not. 

^^he present office is found never to have been more useful 
than at present; and yet the predecessors of the bishop have 
thought the grants of it valid, and have granted it to some of the 
greatest men in the kuigdoin, who accepted * it as valkl ; and the 
succeeding bishops acquiesced, until the present bishop conceived 
a doubt thereupon. 

Upon, the whole, we are unanknously of opinion; First, this* 

♦ Sir John & grant was, to hold in as ample a manner as Richard 
earl of Portland, Thomas Cary, George duke of Buckingham, Charles 
earl of Nottingham, Thomas duke of Norfolk, Philip earl of Pem- 
broke and Montgomery, James duke of Ormond, or Henry earl of 
Clarendon, had holden. Burrow, 225. 
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being an aneiait office, whic^ existed the- statote, that it 

is> not within And secondly, that the irtilitjr or necessity "of 
the- office^asw |iei material : and this opinion we think agreeable 
to every iyadtciar determination since the making of the said 
statute. 

Whereupon the old accustomed yearly rent or more shcdl be re^ 
seroedT] It was held by Hale chief justice, that the accustomed 
rent mentioned in this statute and in the following statute 
of the 13 Eliz. ought to be understood of the rent reserved 
upon the last lease, and not upon the ^rst ; for that rent hav- 
ing been altered since, cannot be called "the* accustomed rent. 
Gdbs. 736. (/>) 

Renf] For»this reason, a grant of the next avoidance of a 
benefice, is void against the successor : because it is one of those 
things which are incorporeal, and lie in grant only, and such an 
interest out of which a rent cannot be reserved. Gibs, 736. 

Shall be utterly void~\ Forasmuch as this and the said statute 
of the 1 3 Eliz, make all such leases other than for the term of 
twenty -one years or three lives to be utterly void; therefore, 
generally speaking, at this clay, no ecclesiastical or collegiate 
person, or corporation, can aliene any of their manors, lands, or 
tenements, by any ways or means whatsoever ; for though before 
these statutes they might have aliened, yet by the said statutes 
they are now restrained^ Wats c. 42. 

However, by the 14 Eliz. c. 11. (hereafter following) all but 
bishops, that is, all those who are restrained by the 13 Eliz, c, 10., 
have some liberty given them as to alienating of mentioned 
in the said statute of the 1 4 Eliz, But this seems to be restrained 
to such houses only, as by the said statute may be let for forty 
years, namely, to houses in cities, boroughs, or market-towns. 
Wats, c, 42. 

But by the 1 Geo, st, 2. c, 10. in case of lands or other estates 
purchased for the augmentation of small livings by the governors 
of (jueen Anne's bounty, exchanges may be thereof made by the 
concurrence of the governors, incumbent, patron and ordinary ; 
for any other estate in lands or tithes of ecjual or greater value. 

$ 13. 

And it is said, that if a parish be upon the design of inclosing, 
and a parson hath tithes in kind, and common for beasts in the 
fields, a decree may be had in chancery, that he shall take a 
quantity of ground in lieu thereof. Wats, c, 42. 

However, an act of parliament will do this; and this is the 
usual way; namely, in the special acts for the dividing and inclos- 
ing of heaths, wastes, commons, common fields, and the like, to 
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(p) l^Morice v Antrobus^ Hardr, 326. 
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iosm ft daase forftre<K)m{iftn^etx>^l^gi\^^ to the meutnbeiityibr 
hU right of common, or tithes, or otherwise as the case shall be» 
Shall be utteiiy mid and of none ^ecf\ Yet they are good 
agftinst the lessor, if it be a sole oorjmration ; orv so long as 
the dean or other head of the corporation reniainethyJf it beitt 
corporation aggregate of many: for the statute was-' made fe 
benefit of the successor. 1 ImL 45. 

To all intents^ constructions^ and j)urposes] Nevertheless, the 
acceptance of rent by the successor, may affirm a lease (other- 
wise voidable) for his own time. ‘ Gibs^ 745. 

It is, indeed, regularly true, that where the successor accepts 
a rent after the death of the predecessor, upon a void lease made 
by the predecessor, that such acceptance will uot affirm the 
lease ; but this rule must be understood of such a lease as is void 
ipso factOi without entry or any other ceremony ; and, therefore, 
if a parson, vicar, or prebendary, make a lease not warrantable 
by the statutes, for twenty-one years, rendering rent, and dies, 
here no acceptance of rent by the successor will affirm this 
lease, because the same was void without entry or other cere- 
mony; but if a parson, vicar, oi^ prebendary, make a lease 
not warrantable within the before-mentioned statutes, for 
life or lives, reserving rent, and dies, and tlie successor before 
entry accept the rent ; this lease shall bind him for the time, for 
this being an estate of freehold, could not be void before entry. 
Degge^ p. 1. c. 10. 

But if a bishop, which hath the inheritance in fee-simple in 
him, make a lease for lives or years not warranted by the said 
statutes, not being absolutely void by his death, but only 
voidable by the entry of the successor ; if the successor accept 
the rent before entry, be it for lives or years, he affiinis the 
lease for his life. Id. 

But wheresoever the acceptance of rent binds, whether a sole 
or aggregate corporation, it must, in order to such binding, 
appear to be their ov> n act ; aiul, therefore, in such case, if the 
bailifl’of a bishop accepts jthe rent, without order, this binds not 
the bishop. But if he acquaints the bishop that several rents 
are in arrear, and has an order from him to receive them, and 
receives (among others;, the rent of a voidable lease, and pays all 
the rents to the bishop, without giving him notice of the said 
voidable lease, this hath been judged such an acceptance as 
affirms a, lease; because the bishop of himself ought to take • 
[ 384 ] notice what leases were made by his predecessor. Gibs. 745. (y) 
In like manner, with regard to a corporation aggregate; 
where the master of a college accepted rent, having no express 
authority from the corporation to accept it; it was adjudged,,. 


( y ) 1 RolL Ahr. 476. 
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that this did not affirm a vc^ableleas^ during 

of^ such master; because the act .of the hem singly^ cannot 

divest the members of their right. Gibs. 746. 

But no acceptance of rent by the successor availeth (as bath 
been said)f- where the lease is absolutely and ab initio void* 
Gibs. 746* (r) 

And in wliat cases a voidable lease may be affirmed by the 
acceptance of rent : in the same it may be affirmed by dis- 
training, or bringing an assize for rent, after the* death of the 
predecessor; and also, by bringing an action of waste against 
the lessee. Gibs. 74*6. ♦ ^ . 

4. By the 13 Eliz. e. 10. All leases^ giftSf grants^ feoffments, 
conveyances, (y estates, to be made, had, done, or suffered, by any 
master and fellows of any college^ dcan^ and chapter^ {\) of any 
cathedral or collegiate churchy master or guardian of any hospital^ 
parson, vicar, or any othcr^ having any spiritual or ecclesiastical 
livings of any houses^ lands, tithes, tenements, or other heredita- 
ments, being any parcel of the possessions of any such college, 
cathedral church, chapel, hospital, parsonage, vicarage, or other 
spiritual promotion, or any A ays appertaining or '"belonging to 
the same : to any person or persons, bodies politic and corporate, 
{other than for the term of one and twenty ycars^ or three lives^ 
from the time as any such lease or grant shall be made or 
granted, whereupon the accustomed yearly rent or more shall 
be reserved and payable yearly during the said term), shall be 
utterly void and of none ^ect^ to all intents, constructions, and 
purposes. $3. 

Provided, that this shall not be construed to make good any 
lease or other grant to be made by any such college or col- 
legiate church, within either of the universities of Oxford or 
Cambridge, or elsewhere, witliiii the realm of Kngland, for more 
years than are limited by the private statutes of the same 
college. § 4. 

And by the iS Eliz. c.ll., it is enacted as follows; whereas 


(r) Richmaii v. Garth, Cro.Ja. 173. Co. Lit. 4f5.b. 

(1) Thus by this act, a dean and chapter might lease to A for 21 
years, then to B the next year for 21 years, to begin irom the 
making, &c. and so to C. ; and all the leases would stand together till 
that mischief was provided for by Eliz. c.ll. Lynv.Wyn. Sir 
O. Bridg. Rep. 125. citing 1 hist. 45. a. Crane v. 2'aylor, Hobarfs 
Rep. 269. ; and see page 389. in note. 

Ueans and chapters, for fear of increasing the penalties of the 
restraining statutes, preserve the same description in their leases, as 
before the making or those statutes ; for such leases, though executed 
by the dean only for himself and chapter, shall bind thp chapter. Ely 
{Dean and Chapter) v. Stexoart, 2Atk.^B. Darn. Ch. Rep. 170. 
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since* tweaking of the said statute of the IS EUs, o. lO. divers 
the said ecclesiastieed and spirittud persons and others^ having 
spiritual or ecclesiastical livings, having made leases for twenty 
one years, or three lives, long before the expiration of the former 
years, contrary to the true meaning and intent of the said 
[ S85 ] statute; it is enacted, that all leases to be made by any of the said 
ecclesiastical, spiritual, or collegiate persons or others, of any. 
their said ecclesiastical, spiritual or collegiate lands, tenements, 
or hereditaments, whereof any former lease for years is in being, 
not to be expired, surrenderecT, ot ended, within three years, 
next after the making of any suclv new lease, shall be void, frus*- 
trate, and of none effect. § 2; 

' The said act of the 1 S Eliz. not to extend to any lease to be 
made of the manor of Fifield in the county of Berks, by St. 
John’s college in Oxford, to the heirs male of Sir Thomas 
White, founder of the said college. § 5, 6. 

All leases^ gifts^ grarits^ 4’^.] Corporations aggregate might 
always let long leases without any confirmation ; and so might 
sole corporations, with confirmation, until this act was made; 
none but bishops being restrained by the 1 Eliz. c. 19. But by 
this statute, all other corporations, sole and aggregate, are put 
under the same restraints that bishops were ; and the two acts 
being of the same tenor and form, what hath been observed upon 
the former act will help towards the right understanding of 
several clauses in this act also. 

Bp any maste?' and fellims of any college^ dean and chapter of 
any cathedral or collegiate churcli] That is to say, by the major 
part of such body corporate: in regard whereunto, it is thus 
enacted by the 33 Hen, 8 . c. 27. viz. Albeit that by the com*' 
mon law all assents, elections, grants, and leases, had made and 
granted by the dean, warden, provost, master, president, or 
other governor of any cathedral church, hospital, college, or 
other coi’poration, with the assent of the major part of their 
chapter fellows or bj’ethreii of such corporation, be as effectual 
asjf the residue of the whole number had assented ; yet never- 
theless divers founders of such corporations have, amongst other 
their local statutes established, that if any one of such corpora- 
tion should deny any '^uch grant, that then no such lease, elec- 
tion, or grant should be mad^ and for performance of the same 
every person having power of assent hatli been, wont to be 
sworn ; for remedy thereof, it is enacted, that all and every pe- • 
culiar act, order, rule and statute, made by any such founder, 
whereby the grant, lease, gift, or election of the governor or 
ruler, with the assent of the more part of such corporation, 
should be in any wise hindered by any one or more being the 
lesser number (contrary to the course of the common law,) 
shall be void ; and none shall be compelled to take an oath for 
the observing of any such order, rule, or statute, on pain of 
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every person giving snth oeth to forftit d7«9 half to the Mng; 
aiid half to him that shall sue in any of the king^s courts of 
record. 

But such major part are to attend in person, and to be pre- 
together at the executing of such act : thus in the case of 
77ie deaH and chapter of Femes in Ireland, which was cotlcem- 
ing the confirmation of a lease made by the bishop ; it Was ad- 
judged, that the confirmation was ill, because the dean was not 
only not present, but acted by a proctor, who was a stranger to 
the chapter, and not of the body. Agjeeable to which are the 
rules of the civil law, that he shall make no deputation in such 
a case but to one of the chapter only. 

And in the «ame case it was said further, upon the authority 
of the year books, that neither would this, nor any other act 
that had charged the revenues of the church, have been good, 
though the dean had done it by one of the chapter as his com- 
missary ; for (as is there alleged) though the dean may have his 
president or commissary to execute his spiritual jurisdiction, yet 
such commissary cannot charge the possessions of the church. 
And therefore, besides the authority of the president, sub-dean, 
or the like, for the exercise of the decanal office; a distinct 
proxy to one or more members of the chapter, who may repre- 
sent him in the passing of grants, confirmations, and other 
chapter acts, is necessary to make them good and valid in law. 

And their assent must be given by each member singly ; and 
not in h confused and uncertain manner ; and this must be 
when they are capitularly assembled in one certain place ; and 
not a consent given^ by the members, in several places, and at 
several times. Which was the case of the last cited act of the 
dean and chapter of Femes. The chapter consisted of ten per- 
sons, and only three were present (together with the dean’s 
proctor,) when the chapter seal was fixed to the confirmation ; 
afterwards three others of the prebendaries subscribed it: and 
this was adjudged ill, as being the act of particular persons only, 
and not of the corporation, by reason* they were not assembled 
in one place, and in a capitular manner, that is, the act was not 
done simul et semely at the same time and place, as the law 
requires. • 

But it was there agreed and acknowledged, that in case the 
dean and chapter be capitularly assembled in a?iy place, their 
acts shall be good, though such assembly is not held in the chap- 
ter-house : and the act of the dean and major part of the chapter, 
so assembled, is properly the act of the corporation, although 
the rest do not agree, or be absent through their own default. 
Gibs, 74?4f. Dav^ 42. • 

Master and fellcms of any college"] This includos all colleges, 
by what name soever incorporated, and of what nature soever 
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the fpun4aUon9 be^ eociesiestical) temporiJ^ or mixed: 

tute being construed mo^t largely and beneficially^ against, long 

and unreasonable leases* 11 Co. 76. 

\ \Dieaii ami chapter of any cathedral or collegiate cAwrcA] For 
the same reason, though it is said dean and chapter, ijt extendeth 
to chapters where there are no deans. Gibs. 736. (s) 

Master or guardiaii of any hospital] In like manner, this 
shall extend to all manner of hospitals, be the hospital incorpo< 
rated by any other name ; or be it a sole corporation, or cor- 
poration aggregate. 11 Co. 76. ' 

Or any other having ehny spirihuil or ecclesiastical living] That 
this is a general law, as it concerns all the clergy, hath been 
often declared and adjudged, though at first nyich doubted. 
But it was always agreed, notwithstanding this general clause, 
that bishops were not included ; because the statute begins with 
an order inferior to them. Gibs, 772. (/) 

Of any houses] But by the Eliz, c. 11. §17- This shall 
not extend to any grant, assurance, or lease of any houses be- 
longing to any persons or bodies politic or corporate aforesaid, 
nor to any grounds to such housed appertaining, which houses 
be situate in any city, borough, town cor})orate, or market town, 
or the suburbs of any of them ; hut that all such houses and 
grounds may be granted, demised, and assured, as by the laws 
of this realm, and the several statutes of the said colleges, cathe- 
dral churches, and hospitals, they lawfully might have l)een* 
before the making of the statute of the 13 Eliz.^ or lawfully 
might be if the said statute were not; so always that such house 
be not the capital or dwelling house used for the habitation of 
the persons abovesaid, nor have ground to the same belonging 
above the quantity of ten acres. Provided, that no lease oi’ any 
such houses shall be permitted to be made by force of this act 
in reversion, nor without reserving the accustomed yearly rent at 
[ 388 ] least, nor without charging the lessee with the reparation, 
nor for longer term than forty years at the most ; nor any houses 
shall be permitted to bq. aliened, unless that in recompense 
thereof there shall he good, lawful, and sufficient assurance 
made in fee simple absolutely to such colleges, houses, bodies 
pplitic or corporate, uad their successors, of lands of as good 
value, and of as great yearly value at the least, as so shall be 
alien^ ; any statute to the contrajy notwithstanding. $ 17* 19. 

But thjs statute also, referring only to such persons or bodies • 
corporate as were specified in the statute of the 13 Eliz. doth not. 
extend unto bishops, but the 1 Eliz. remaineth as it did; and 
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(i) [^Holland*& case,] it 76. lMod^906. 



havrno power to let otfi^rWtse thto according 

td the said statute of the^l Eliz,^ nior may they idiske' exchanges, 
for any reconipence or consideration. But although the btshopa 
are not incKided, yet this is a general law, as extending to dl 
the other clergy. Gibs. 738. 

And by the express words of the act, no lease of any such 
houses shall be made in reversion : for which reason, when ’ the 
dean and chapter of St. Paul’s made a lease of k house for forty 
years, which house was then in lease for ten years to come, to a 
stranger ; it was adjudged, without argument, not to be a good 
lease, because in reversion : but otherwise, if both leases had 
been to the same person ; because the acceptance of the second 
lease by the» lessee would have made the first lease void. 
Gibs. 739. (2) 

Oikef' thaii for the term of one and tijcenty years or three live$\ 
Althoijgli ecclesiastical corporations aggregate are not within 
the statute of the 32 Hen. 8. yet is that statute (as hath been 
said) a pattern for leases by them made, in many things which 
are not here specified. And iis to leases made by sole corpoi'a^^ 
tiofis^ according to this statiife, they are not good without con- 
firmation, unless they be also made according to the limitations 
of the said statute of the 32 Hen. S. Gibs. 736. (3) 

Shall be utteiiy void and of none effect'] If a corporation 
aggregate makes a lease not warranted by this statute, such 
lease is vokl against themselves ; but nevertheless if a sole cor- 
poration inaketh such lease, it shall bind himself, though it be 
void against his successor. Gibs. 737- (I-) 


(2) Hunt V. Singleton^ Cro.FAiz. 564. O. Bridgm. Hep. 131. S.P. 
The first point held in Lyn v. Wyn, (cited as Wyn v. JVildy Ventr. 246-^) 
Sir O. Bridgmans Rep. 123., is similar, except that in that case there 
was a reversion in another lessee, and not in the dean and chapter 
only, as in Hunt v. Shigleton. So that the lease by the dean and 
chapter could not take effect as a present lease ; and the court held, 
that it was not warranted as a concurrent lease by 14 Eliz. c. 11 . §7., 
and was therefore voidable by \8Eliz. c.7> §2. denying (p. 141.) 
Tomson v. Trajffbrd^ Poph. 9. Carter's Rep. 9. I'VentriSy 246. See 
in general, as to the construction of leases by deans and chapters, 
Lyn V. Wyn^ ubi supra. 

( 3 ) Whereupon the accustomed yearly renty or more shall be reserved] 
Under these words a demise to be valid must be of lands demised 
before. Bishop of Hereford v. Scory^ Cro. Eliz. 874. confirmed by 
C. P. in Doe dcm. Tennyson v. Lord Yarborough. 1 Bingh. Rep. 24. 

(4) Per Haley C. B. in Morice v. Antrobusy Hardresy 326. Co. Lit. 
45» a. S. P. in Lyn v. Wyny O.Bridg. Rep. 146. Hunt v. Sin^tony 
Cro. Eliz. 564. cited 3 Rep. 60. But its being void against the succes- 
sor is not simpliciter but secundum quid; if they will avoid it, not 
otherwise ; and acceptance of rent by a new dean and the chapter. 



Divers of the said eededa^ical and spiritued^ persms and 
otters] Which words of the 'statute of the ISEliz. c. 11., re- 
[ 389 ] ferring also to the same persons or bodies corporate which 
were particularly enumerated in the said statute of the 1 3 Eliz* 
c. 10., it is plain, that this statute likewise cxtendeth not to 
bishops, but they still remain, as they stood at first, upon the 
statute of the 1 Eliz. c. 19. Therefore, if a bishop makes a 
lease for twenty-one years, and more than three of those years 
are unexpired, (for the number^ of years to come in such case is 
not material, this statute of the 1'8 Eliz. not extending to bishops), 
yet this concurrent leash is good ; but then it must be confirmed 
by the dean and chapter, because it is not warranted by the 
statute of the 32 Hen. 8. Also deans (in their ^ole capacity), 
prebendaries, heads of colleges, masters of hospitals, and the 
like, may make concurrent leases as bishops may, with confirm- 
ation : but they must by this statute be within three years of 
the determination of the former term, by expiration, surrender, 
or otherwise; so that in this point the bishop hath the ad- 
vantage. Wood. b. 2. c. 3. Degg.j). 1. r. 10. 

But in all cases where concurrent leases are made, the new 
lease, although it may be made a die confectionis^ is not to take 
effect in interest till the old lease be expired, surrendered, or 
ended ; that is, the new lessee cannot enjoy the land till such 
time ; for the new lease doth commence presently by estoppel 
only, not in interest ; yet it seems, that the rent is due from the 
first commencement of the lease, so that the bishop or other 
being lessor is entitled to two rents, and may bring an action of 
debt to recover the rent reserved upon the second lease, during 
the continuance of the former ; for the rent must be reserved and 
made payable during the term, and not from the determination 
of the former lease, else such concurrent leases will be void, as 
contrary to the statute. Wats. c. 42. (u) 

But where tlie second lease is made to the same person to 
whom the former lease was made, and not to a stranger; it 
seemeth, that the former lease is wholly vacated by the same 
[ 390 ] person accepting the concurrent lease. Wats. c. 44. Cro. Eliz. 
564. Gibs. 139. rS Hep. ll.b. 

7 " ■ 

may' make it a good lease during the time of that succeeding dean, 
v. Wj^if O. Bridg. 1 48—150. 

(a) That concurrent leases are good tnder the proviso of a private* 
settlement << to lease only for twenty>one years,” as well as in the case 
stated by the author, and that they were valid under the 13 Eliz^ till 
restrained by the 18 Eliz.^ see Read v. 1 Leon. 148., and Fo^v. 

Collyevy 1 Anders. 65. cited and argued in 2Doug. Rep. 573. Edtv. 3. 
Goodtitle y. Funacan^ [and Lyn y. Wyuy O. Bridg. Rep. 125.] The 
reason being that the inheritance is not charged upon the whole with 
more than twenty-one years. 
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By S9^8c M Geo. 3. €.4^1. Where My. htmams, cashes, 
manorsy messuages^, lands, tytl^es, tenement, or othar here^ 
ditaments, being parcel of the possessions of any archbishop, 
bishop, master, and fellows, dean and chapter, master or guardian 
of any hospital, or any other person or persons, or oody or 
bodies politic or corporate, having any spiritual or ecclesiastical 
living or promotion, and having been anciently or aocustomably 
demised by one lease under one rent, or divers rents issuing out 
of the whole, now are or shall hereafter be demised by several 
leases, to one or several persons under an apportioned or several 
rents, or where a part only of such hondurs, manors, messuages, 
lands, tithes, tenements, or other hereditaments, as last men- 
tioned, are of shall be demised by a separate lease or leases, 
under a less rent or less rents than was or were accustomably 
reserved for the whole by such former lease, and the residue 
thereof is or shall be retained in the possession or occupation of 
the lessor or lessors, the several and distinct rents reserved on 
the separate demises of the several specific parts thereof, com- 
prized in and demised by such sever^ leases, shall be deemed 
and taken to be the ancient dnd accustomed rents for such spe* 
cific parts respectively. § 1. 

But where the whole of any such honours, castles, manors, 
messuages, lands, tithes, tenements, or other hereditaments, 
accustomably demised by one lease, shall be demised in parts by 
several leases after the passing of this act, the aggregate amount 
of the several rents which shall be reserved by such separate 
leases, shall be not less than the old accustomed rent or I'ents 
theretofore reserved by such entire lease ; and where a part only 
shall be so demised by any such separate lease, and the residue 
shall be retained in the possession of the lessor or lessors, the 
rent or rents to be reserved by such separate lease or leases, 
shall not be less, in proportion to the fine or fines to be received 
on granting such lease or leases, than the rent or rents ac- 
customed to be reserved for the whole of the said premises, was 
in proportion to the fine received qn granting the last entire 
lease. §S» 

Provided, that no greater proportion of the accustomed rent 
be reserved by any separate lease, hereby confirmed or allowed 
to be granted, than the part of the premises thereby severally 
demised will reasonably bear and afford a competent security 
for. $4f, 

Provided also, that where any specific thing, incapable of di- 
vision or apportionment, shall have been reserved or made pay- 
able to the lessor or lessors, his or their heirs or successors, the 
same may be wholly reserv^ and made payable out of a compe- 
tent part of suck lands or tenements demised by any such several 
lease as aforesaid, j 5. 
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But uothii^ herein, cootmue^ sha^l.^^nd to authoi^>^^|S^ 
firm an^ lease whereon no rent is or sball^bKp ^ 

the lessor or lessorsy^'his or their successors or assims ; or 
thorise the reservation of ai^y rent on my such lease ma^e hy: 
any master, &c. of any college in the universities, &c., in any other 
manner than is required by 18 Elfz. § 6, ?• 

Where any such accustomably entire leases as aforesaid sBaU 
have usually contained covenants on the , part of the lessee or 
lessees for the payment or deliv^rvy or shall have in any other 
manner subjected or charged such lessee or lessees to or with the 
payment or delivery of &ny sum or sums of money, stipend, aug- 
mentation, or other thing, to or for the use of any vicar, curate, 
schoolmaster, or other person or persons, other than and besides 
the lessor or lessors, and his or their heirs or successors, all or any 
such leases as shall hereafter be granted of the same lauds, or 
tenements in severalty as aforesaid, shall and may lawfully pro- 
vide for the future payment and delivery of such sum or sums of 
money, stipends, augmentations, or other things, by and out of 
any pai t or parts of the lands or tenements accustomably charged 
therewith, not being of less annual value than three tiuHis ihe 
amount of the payment so to be charged thereon, exclusive of 
the proportion of rent or other annual payments to be reserved 
to the lessor or lessors. § 8. 

5. liy the 14 FAiz, c. 11. Whereas sundry persons have de- 
frauded the true meaning of the aforesaid statute of the 13 
c. 20*, by bonds and covenants of suffering other persons to enjoy 
ecclesiastical livings, for that such bonds and covenants are not 
in law taken to be leases, although indeed they amount to as 
much ; it is enacted^ that all bonds, contracts, promises, and co- 
venants, for suffering any person to enjoy any benefice or eccl^. 
siastical promotion with cure to take any profits or fruits thereof^ 
other than such bonds and covenants as shall be made for assqr- 
ance of any lease herctofqre made, shall be to all intents and pur^ 
poses adjudged of such force and validity, and not otherwise, as 
leases by the same personas made of such benefices, and ecclesi- 
astical promotions with cure. $ ] 3. 

And hy the c. 9. All judgments to be had for the 

intent to have or enjoy any lease contrary to statute of 
the 1 3 Eliz* r. 20.-, or any other statute explaining W altering 
the i^me, shall be deemed void in such sort as bonds anp^ 
covenants are appointed to be void, which are made for * 
purpose. § 8. k 

Upon which two statutes the rulPNs this : Where leases are 
made void by the 13 Eliz. c. 20., there all bonds, covenants, olid 
judgments for the enjoying such leases, are made void by. 
statutes; but tf the leases be void at the common law, as /by 
death, resignation, or deprivation, and not by the statute 
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8t(66^j^iis', aJ« not tfl^e vbhl Wtutra. (v) 

‘“^Wliere the eovenant was, that the lessee sl^ouM en^y a rpc->‘ 
three years, Without expulsion, or sny thhi^ aofie 'or tp 
hef Ame by the lessor; Which lessor omits to read the articles,^ 
an(| so is ijpso facto deprived, and the lease void ; in such case^ 
the obligation is not forfeited, because this happeneth not by any 
dci of the lessor, but by non feasance^ and so not within the co- 
Weniant t but otherwise it would have been, if the lessor had 
covenanted, not to omit the doing of any.thing. Gibs. 740. (w) 

And by the 18 Eliz. c. 1 1. it is enacted, thalt every bond and 
covenant for renewing or making of any lease or leases contrary 
to the true intent of the said act of the \%Eliz. c. 1 1., or of the 
act of the IS Eliz. c. 10., shall be utterly void. § 3. 

T. lit Jac. Rudge and Thomas. A parson covenanted with 
another, that he should have his tithes for thirteen years : after- 
wards he resigned, and another parson was inducted ; the lessee 
brought an action of covenant ag^linst the lessor, and the defend- 
ant pleaded this statute of the. 1 8 Eliz. 1 1. in bar. But Coke, 
Doderidge, and Haughton agreed, that the covenant was not 
made void by tin's statute ; which was only intended to void bonds 
arid covenants contrary to the statute or 1 3 Eliz.^ but doth not 
extend to bonds and covenants made for the enjoyment of leases 
which become void by the common law, as leases do by resign- 
ation, or the like. 3 Bulst. 202. Gibs. 737. 

But when a dean and canons made bonds among themselves, 
to ascertain to each other the benefit of particular leases, and the 
whole body engaged, under such and such forfeitures, to make 
the leases respectively as there should be occasion ; such bonds 
were declared to be void by this statute. And so it was, where 
the dean and chapter obliged themselves to make to one a lease 
of lands which were then m lease to another for fifteen years 1lo 
come ; the covenant was declared void upon this statute. Gibs. 
738. (jr) 

6. For the better maintenance of learning, and the relief of 
scholars in the universities of Cambridge and 0:irfQrd, and the col- 
leges of Winchester and Eton; no master, provoOT, president, war- 
den, dean, flfdVerhor, rector, gr chief ruler of any college, cathei 
dral chuix^ hall, or house of learning, in any of the universities 
aforesaid, kior tay pro\ost, warden, or other head officer of the 
said colleges of Winchester or Eton, nor the corporation of any 


(v) Iffra^ Rudge v. Thomas. (to) 4 Leon. 38. ^ 

(«) [JVindsor (Dean v. Penvin^ MorCj 789. But this statute 
does not avoid bonds and covenants touching leases of houses in 
cities^ boroughs, corporations, or markets, according toJthe st. 
f.ll. jn. Vid. mp. Gib. Cod.lSS. Hob.269. 
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Further re- 
gulations as 
to college 
leases. 



of the same, by what title, style, or name soever they feball 
be called, shall make afly lease for life or lives or years of aoy 
farm, or any their lands, tenements, or other hereditaments, to 
the which any tithes, arable land, meadow, or pasture doth or shall 
appertain ; except that one third part at the least of the old rent, 
be reserved and paid in corn, for the said colleges, cathedral 
church, halls, and houses ; that is to say, in good wheat alter 
6s. 8d. a quarter or under, and good malt of 5s. the quarter or 
under, to be delivered yearly upon the days prefixed, at the said 
colleges, cathedral cbprch, halls and houses ; and for default 
thereof^ to pay tO the said colleges, cathedral church, halls, or 
[ 392 ] houses, in ready money, at the election of the said lessees, their 
executors, administrators, and assigns, after the mte of the best 
wheat and malt in the market of Cambridge, for the rents that are 
^ to be paid to the use of the house or houses there ; and in the 

market of Oxford, for the rents that are to be paid to the use of 
the house or houses there; and in the market at Winchester, 
for the rents that are to be paid to the use of the house or 
houses there; and in the market at Windsor, for the rents 
that are to be paid to the use of the house or houses at 
Eton, — is or shall be sold at the next market day before the said 
rent shall be due, without fraud : and all leases otherwise to be 
made, and all collateral bonds or assurance to the contrary, by 
any of the said corporations, shall be void in law : The same 
wheat, malt, or money coming of the same, to be expended to 
the use of the relief of the commons and diet of the said colleges, 
cathedral church, halls, and houses only, and by no fraud or colour 
let or sold away from the profit of the said colleges, cathedral 
church, halls, and houses, and the fellows and scholars in the aame^ 
and the use aforesaid ; upon pain of deprivation of the governor 
and chief nilers of the said colleges, cathedral church, halls;, and 
houses, and all other thereunto consenting. 1 8 Eliz. c, 6. § 1. 

But this shall not extend to any lease to be made by the pre- 
sident and scholars of St. John Baptist's college in Oxford, t6 
any heir male of Sir Thofnas White, late knight and alderman of‘ 
London, founder of the said college ; which lease shall be made» 
according to the mearing of the foundation and statutes of the said 
<x)llege, of the manor of Fifield, and no other hereditaments, f 3» 

For the bettet' maintenance of' learnings 4*^.] Dr* Kennet says, 
the memory of Sir 'ITiomas l^ith is highly to be honoured for 
promotihg this act, which provideth that a third part of tihe reAt" 
De reserved in corn, payable either in kind or money, after the 
s/ate of the best prices in the market. For if a certain rate thereof 
had b6en fixed in money instead of corn, it would have been 
highly prqudicial to the colleges, the value of money abatings as 
the value of land and of the prmuce tltereof advancetb* This 
thy knight is said to have been engaged in this service, by: the 
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a^vke of Mr. Henry Robinson^ soon after provost of Queen's 
iSoU^ in Oxford, and from that station advanced to the see of 
Carlisle. Ken. Par. Antiq. 605. (5) 

To tie wAicA any tithes^ arable land^ meadcm^ or pasture doth or 
shall appertain'] T. 26 Eliz. Hayes and Hollingbridge. The 
question was, whether this should he intended of tithes of corn 
only, or also of tithes of money, or the like, as in London, where C ] 
money is paid as the tithe of houses ; and it was adjudged hy 
Manwood chief baron, in the absence of Shute, that it is to be 
intended of tidie corn. For the parliament never meant, to cause 
those farmers to pay corn, but where they had* corn or laud that 
beareth an annual crop, as arable, meadow, or pasture ; and not 
of wood, heatli^ marsh, or the like. But afterwards a writ of error 


was brought. Sei^. 68. Gibs. 742. 

7. That the livings appointed for ecclesiastical ministers may 
not by corrupt and indirect dealings be transferred to other 
uses (6), no lease to be made of any benefice or ecclesiastical with cure 


promotion with cure, or any part thereof, and^not being iinpro- i>efame 
printed, shall endure any longer than while the lessor shall be or^ non-re«. 
dinarily resident^ and sci'ving the cure of such benefice, without dcnce, 


absence above fourscore days in any one year ; but every such lease^ [ijefore the 
immediately upon such absenccy shall cease and be void ; and the 
incumbent so qffbndhig shall for the same lose o?te year's profit of ^tiCkro.a. 
his said benefice, to be distributed by the ordinary among the S 
pool* of the parish. 13 Eliz, r. 20. § 1. And after complaint g 
made to the ordinary, and sentence given upon stick qfience {7); he c.99. § V. 
shall, within two months after such sentence given, and request Sec infra, 
to him made by the churchwardens of the said parish or one of , 
them, grant the sequestration of the profits of such benefice, to 


(5\ Thus, though the rent so reserved in corn was at first but one 
third of the old rent, or half of what was still reserved in money ; 
yet now the proportion is nearly inverted, and the money arising 
from corn rents is, communtbus annis, almost double to the rents re- 
served in money. 2 Bl. C. 322. ; which Christian exemplifies as 
follows: The price of a quarter of wheat being at present (1809) 
near 50^*. and the college reserving a quarter of wheat, or its value, 
for every 13^. Afd, which they are paid in money, it follows that thp 
corn-rent will be in proportion to the money-rent nearly as four to 
one. Where both rents united do not amount to the present value, 
colleges, in order to obtain the full value of the term, take a fine, on 
the renewal of their leases. 

(6) The reason of making this act was, that in former times the 
patron sometimes presented a needy incumbent, who, being content 
to take the living on any terms, agreed to grant leases in favour of thir 
patron himself. Per lord Kenyon, 8 T. B.415. 

(Y) As to plea where rector and lessee join, see Atkinson andProdger9 
V. Peady, Buni. 211. For by this act, non-residence -before sentence 
cfhly forfeited the lease and rent, and not the titbes. • 
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such inhabitant or inhabitants within the parish where such befies 
fice shall be, as to him shall seem meet : and upon default therdtf 
by the ordinary, it shall be lawful to every parishioner to retain 
his tithes, and likewise for the churchwardens to enter and take 
the profits of the glebe lands, and all other rents and duties of 
every such benefice, to be employed to the use of the poor as 
aforesaid, until such time as sequestration shall be commit^ 
ted by the ordinary; and then as well the churchwardens ■ as 
parishioners to yield account thjereof, and to make payment to 
him or them to whom such sequestration shall be committed j 
and such sequestrator shall justly and truly employ and bestow 
the said profits, or the value thereof^ to such uses as by the said 
statute of the 13 "Eliz. c. 20. is limited ; on pain of forfeiting double 
value of such withholden profits, to be recovered in the ecclesi- 
astical court by the poor of the said parish. 18 Eliz. 11. § 7. 

[ 394 ] Provided that every parson by the laws of this realm allowed 
to have two benefices, may demise the me of them^ upon which he 
shall not then be most ordinarily resident, to his curate only, that 
shall there serve the cure for him but siich lease shall endure no 
longer than during such curate^s residence^ without absence above 
forty days in one year. 13 Eliz, c. 20. § 2. 

This statute, however, only reaching actual leases, it was 
evaded by resorting to other contracts ; wherefore the 14 Eliz. 
r. 11. reciting^ ‘‘that sundry evil-disposed persons have de- 
“ frauded the true meaning of that statute by bonds and'eo- 
“ venants of suffering other persons to enjoy ecclesiastical liv- 
“ ings, and the fruits thereof, for that such bonds and covenants 
“ are not in law taken to be leases, although indeed they amount 
“ to as much,’^ enacts, that all bonds, contracts, promises, and 
covenants hereafter to be made, tor suffering or permitting any 
person to enjoy any benefice or ecclesiastical promotion with cure, 
or to take profits or fruits thereof, other than such bonds and 
covenants as shall be made for assurance of any lease heretofore 
made, sliall be to all intents and purposes adjudged of such force 
and validity, and not otherwise, as leases by the same persons 
made of such benefices and ecclesiastical promotions with cure. 
§15. 

‘ And all leases, bonds, promises, and covenants of and concern- 
ing benefices and ecclesiastical livings with cure, to be made by 
any curate, shall be of no other nor belter force, validity, or con- 
tinuance’, than if the same had been made by the beneficed per-' 
son himself that demised or shall demise the same to any such 
,j;ujFate. 14 Eliz. c. 11. § 16. 

That the livings appointed^ Tliis statute was intended to 

prevent corrupt bargains between patron and clerk ; it being, at 
that time a practice for patrons to get some unworthy clergym^ 
to take institution to their vacant benefices, upon condition of 
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haviDg leases of those benefices made to themselves at very low 
Fates; by which means these patrons secured tlie main of the be-* 
nefices to themselves, and got them served at any rate by stipend-* 
iary curates, while the incumbents were non*resident and making 
their fortunes elsewhere : so that the statute was not primarily 
designed against non-residence, but against such non-residents 
as by corrupt bargains and leases made themselves tools to dis- 
honourable patrons ; and he only offends against this statute who 
is non-resident, and yet at the same time leaskh out his benefice. 

Jo/l2iS. 131. 

Shall be ordimriljj 2 'esidenf] If the parson be absent eighty 
days in a year, although it be at several times, to wit, ten days at 
one time, and. twenty days at anotlier time, until eighty days ; 
this is non-residence of eighty days within the statute. Gibs. 

739. {y) 

Shall be ordinarily 2 'cside?it and serving the curej If an incum- 
bent having a house fit for his habitation, liveth in a neighbour- 
ing parish, but cometh on all occasions to his parish church, to 
serve the cure in person ; this, however it be ndn-residence within 
the statute of the 21 JHcn. 8. c. 13., yet it is not such an absence 
as will avoid a lease within this statute. Gibs. 739. (z) 

Without abseiicc above fourscore days m any one yearj If an 
incumbent is absent eighty days, and cometh again in the night 
of the eightieth day, he is no offender within this statute; for the [ 395 ] 
statute says, without absence above fourscore days. Gibs. 739. (a) 

Every sueh lease immediately upon such absence shall cease and 
be.voUV\ (8) So that the lease is not void ah initio^ but only from 
the time of such absence; which appears also from the preceding 
negative words, that the lease shall endure no longer ; for that 
implies that it shall endure so long. And, therefore, though the 


(y) Not/y 11(3. (^) 1 Bulst. 111. 

(a) \Jjosnall v. Kindlemarshy’] Cro. EUz. 88. 

(8) And that absolutely; so that even a stranger might take advan- 
tage thereof, to defend in an ejcclmcnt brought by the lessee. Doe d. 
Crisp V. Barbery 2 T. i^. 74-9. Doc d. Rogers v. Mearsy Covap. 129. Lqffty 
602. S. C. It was, however, decided, in Graham v. Peat, J East, 24'4'., 
that though the lease be void under this act, the lessee may, on his mere 
possession, have trespass against a wrongdoer. The above rule as to 
^ctmenty was, however, carried still further in Frogmorion d. Fleming 
y 4, Scott, 2 East, Hep. 467*, where it was held, tliat the rector himself 
might, under such circumstances, recover in that action against his 
lessee. But queere lOEasi, 352. (6), and in Atkinson v. Folkcs, 1 Ansir. 
Rep. 67., where a rector having come to a written agreement 
with his parishioners for tithes, and having received the composition 
for some time, absented himself for more than the eighty days in one 
year, and gave his parishioners notice to pay their tithes in kind, the 
court of exchequer would not suffer him to set up his own non-rcsi- 
donee to avoid his agreement,, and dismissed his bill with costs. 
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lease and covenants become void by the absence of eighty days, yet 
for any covenant broken before the end of the eighty days, an ao* 
tion of covenant will lie for the lessor or lessee. Gibs. 739. {b) 
And the incumbent so offending] This shews, that it is not all 
absence whatsoever, that brings an incumbent under the penal- 
ties of this a<?t ; but such absence only as is voluntary, and by 
consequence an offence in the. absentee ; from which it follows, 
that if a parson be absent, and did not serve the cure, involunta- 
rily, by reason of sickness, suspension, inhibition, ejectment, or 
other coercion or restraint; he is not absent within this statute* 
Much less can the absehce of eighty days after death avoid any 
lease according to this statute ; the plain drift of which was, to 
oblige incumbents to residence while they lived, and not to punish 
them for non-residence after they were dead. 

As to this last point, it had been debated in the reign of queen 
Elizabeth, and ruled by the opinions of three judges against one, 
that leases were void by the statute, eighty days after the death 
of the incumbent (c) ; the consequence of which would be, that 
parsons could make no manner of leases to bind their successors, 
longer than for eighty days after tlieir death. 

fiut in the 25 Car. 2. (d) this matter coming under debate 
again, it was solemnly adjudged, contrary to the foregoing case, 
that such non-residence is not made by death as can avoid a 
lease ; and the consequence of that judgment is, 1. That parsons 
and vicars (observing the directions of the statute of the ^2 Hen. 8.^ 
which is the great rule to all the other statutes,) may make leases 
for twenty-one years or three lives, of lands accustomably letten, 
and the like ; which leases shall bind the successors, with con- 
firmation, but not without ; inasmuch as they are specially ex- 
[ 396 ] cepted out of the enabling statute of the S2Hen.S,, and the statute 
of the 13 Eliz. c. 10. is wholly disabling. 2. That such leases 
of parsons and vicars as are not confirmed, though they do be- 
come void by their deaths, yet the voidance is according to the 
common law, and not according to this statute. 

Concerning wbicli leases of parsons and vicars (viz. those that 
are not confirmed by patron and ordinary, and by consequence 
hold not beyond the life or incumbency of the lessor) the rule is 
this : that if they be tor a terra of years absolutely, without say- 
ing if the parson shall so long live^ and the parson dies, or resigns, or 
is deprived before the term expires; the lessee may recover damages 
in an action of covenant against the executors of the parson, for not* 
enjoying his ternl. But if that clause be added, such action shall 
lie only upon resignation, or other voluntary avoiding of the lease; 

(h) Cro. Eliz. 78. 24*5. 

(c). Mott V. HaleSi Cro. Eliz. 123. Moor, 270. 

(f/) Bnyly v. Monday, 2 Lev. 61. 



mi i^iiist this action lie is also safe^ tl;iOLUgh he resign^, or be 
non*resident| or the lik^ if he add, ^nd shall solofigccnlinti^jpar^ 
son. Gibs. 739, 740. 

Littleton saith, if the parson of a church do charge the glebe 
land of his church by his deed ; and after, the patron and ordinary 
confirm the same grant : then such grant shall stand in its force 
according to the purport thereof. But in this case it behoveth,. 
tliat the patron hath a fee simple in the advowson ; for if he hath 
but an estate for life or in tail in the advowson, then tlie grant 
shall not stand, but during his life, and the life of the parson which 
granted the same. i/V/. § 528. ♦ , 

Upon which there are divers things to be noted : — 

(1) The confirmation of the grant ; which indeed is but a mere 
assent by deed to the grant. And therefore it is holden, that if 
there be parson, patron, and ordinary, and the patron and ordi- 
nary give licence by deed to the parson, to grant a rent-charge 
out of the glebe, and the parson granteth the rent-charge accord- 
ingly, this is good, and shall bind the successor ; and yet here is 
no confirmation subsequent, but a licence precedent. 

(2) The ordinary alone, without the dean and chapter, may 
agree thereunto, either by licence, precedent, or confirmation 
subsequent; for that the dean and chapter htath nothing to do 
with that which the bishop doth as ordinary in the lifetime of 
the bishop. 

(3) But if the bishop be patron, there the bishop cannot con- 
fiirm alone, but the dean and chapter must confirm also ; for the 
advowson or patronage is parcel of the possession of the bishop- 
ric ; and therefore the bishop, without the dean and chapter, can- [ 397 ^ 
not make the grant good, but only during his own life, after the 
decease of the incumbent, either by licence, precedent, or con- 
firmation subsequent. 

(4) lie that is patron must be patron in fee simple; for if he 

be tenant in tail, or tenant for life, his confirmation or agree- 
ment is not good to bind any successor, but such as come into 
the church during his life. But if thq patron be tenant in tail, 
and discontinue the estate in tail, the lease shall stand good dur- 
ing the discontinuance ; or if the estate tail be barred, it shall 
stand good for ever. 1 fust 500. , 

For a confirmation being in the nature of a charge upon the 
advowson, can operate no further in order to the binding of the 
successor, than according to the degree of estate or interest which 
the patron hath who doth confirm. And therefore where a 
tenant in tail is patron, to render the confirmation valid, the issue 
in tail must also confirm : otherwise the presentee of such issue 
shall hold the benefice discharged of such lease. Gibs. 745. (#?) 

[€) IJRoll. A6. 4^80. 
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’ 111 like menneiv if dMr‘P«ti!!RO'«^>CQnfiFins Itesth gnuited j4ii^ 
neiftitlfcvcidaDce; the clerk of^stidb grantee shall not be hoimdii 
without the ^antee^s joining in the confirjnation# Gibs* *l4e5%i£} 
And 90 , wjiere there are co^perceners or tenants in common ^ 
on advowson, they most all Join in the confirmation to bind/tH^ 
next incumbent, unless they have agreed before to present by 
turns. Gibs* 745. ^ • 

May demise me of them to his curate'] That is, as it seemetb, 
to his curate legally licensed and^admitted by the ordinary of tlie 
place ; without which he is no curate in law. Gibs. 740. 

Stteh lease shall, endm^ no longer than during such cur aids resi^ 
dence] So, that in this case, though the curate leases over, it 
should seem that no absence of the parson himself,will void such 
lease, but the absence of the curate only. Qibs, 740. ^ 

The act 13 Eliz. c. 20., together with all explanations, addi- 
tions, and alterations thereof, made by several statutes in the; 
fourteenth, eighteenth, and forty-third years of her said majesty^s 
reign, and also so much of an act made in the third year of Car. 1 
whereby the sanle were made perpetual, was repealed by 
^3 Geo. 3, c. 84. § 10. [But 43 GeoiS, c, 84. having been. repealed 
by 57 Geo. 3. c. 99. J 1., which repeals “ so much of the 13 Eliz, 
“ c. 20., 14 Eliz. c. 11., 18 Eliz. c. 1 1., 43 Eliz. c. 9., and 3 Car. 1. 
‘‘ c. 4., as relates to leases of be^iejices and livings, and to buying 
and selling, and residence of spiritual persons on their benejkes f* 
the words of repeal not being so large as those of 43 Geo, 3. c, 84., 
it seems the better opinion, that 13 FMz, c. 20. § 1, is revived as to 
so much of it as declares the charging a benefice with any pen-* 
sion or profit out of the same, to be void viz, And all charg- 
ing of such benefices with cure as aforesaid, w ith any pension, 
or with any profit out of the same to be yielded or taken, other 
** than rents to be reserved upon leases hereafter to be made ac- 
cording to the meaning of the said statute of the 13 Eliz, c. 20. 
‘‘ shall be utterly void.” ^13 Eliz. c, 20. §1. \4fEliz. c. 11. $14. (9) 
While this clause has been considered by others as a provision 
merely cumulative on thc^ former part of the secUoii respecting 
ecclesiastical leases; and that by the words ** charging with 
pension or profit, other than rents to be reserved on leases n^ade 
‘{. according to the act,” was contemplated the “ charging*' any 


(g) [PZowf/ew V. Oldford^] Cro, Car, 582. 

(9) "rhough, perhaps, the grant of a rent charged by a rector or Vicar 
out of his benefice is Void by this clause ; yet, if in such a deed of grant 
he also covenant personally to pay the said rent charge or anmiity, 
and give a warrant of attorney to confess judgment as a collateral 
security for payment of the annuity, the court will not order the 
deeds to be delivered up to be cunccllcd. Mouys v. Leake, clerk, 
8 Term, Hep. 1*1 1. 





Mte^-kase or aprant of eoetesHotioal’propeft}^^ in ttMua tioti>r^> 
kted or preserved by tho act: ahd that tnote v^rds weretheroforo 
withit^ the clause of repeal in 57 OenhSi, >Ci 99. $ 1. Indeed it is 
Airther enacted by the same act, that^all contracts or agreements 
ftdi'latting houses of residence, together unith their aj^urtenances, 
ip any spitibial person shall be required by webishcmto 
reside, shall be void : and all persons holding possession of the 
saftae after the day appointed for such residence, shall ftarlhit for 
every day the sum of forty shillings. 57 Geo. 9. c. 69. § 82.] 


Hecturer. 

1. TN Lond(5li and other cities there are lecturers appointed sis 
assistants to the rectors of churches. They are generally 
chosen by the vestry or chief inhabitants ; and are usually the 
afternoon preachers. There are also one or more lecturers in 
most cathedral churches : and many lectureships have likewise 
been founded by the donation of private persoi^s, as lady Moyer’s 
at St. Paul’s, and many otherjs. 

2, And it seemeth generally, that the bishop’s power is only 
to judge as to the qualification and fitness of the person, and not 
as to the right of the lectureship : As in the case of TAe Church^ 
wardens of SL Sariholomends, M, 12 Wnu One Fishbourne left: 
25L a year for the maintenance of a weekly lecturer, and ap- 
pointed that the lecturer should be chosen by the parishioners, 
and to preach on any day in every week as they should like best. 
The parishioners fixed on Thursday, and chose a lecturer every 
ycai*: and now Mr, Turton being lecturer, and the parish having 
chosen Mr. Rainer, the other would not submit to the choice, 
whereupon the churchwardens shut Turton out of the church. 
Afterwards the bishop of London determined in his favour, 
and granted an inhibition and monition for that purpose. But 
by Holt chief justice ; a prohibition must go to'try the right: it 
is true a man cannot be a lecturer, without a licence from the 
bishop or archbishop ; but their power is only as to the qualifi- 
cation arid fitness of the person, and not as to the right of the 
lectureship ; and the ecclesiastical court may punish the church- 
wardens, if they will not open the church to tlie person, or to 
any one acting under him, but not if they refuse to open it to any 
other. 3 Sal/c. 8 7. ( 1 ) 

But in case where there is no fixed lecturer, or ancient salary, 
but the lectureship is to be supported only by voluntary contri- 
butions, and Uiere is not any custom concerning such election ; 
it seemeth that tlie ordinaiy is the proper judge whetlier or no 
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Lecturer. 


How ap> 
pointed. 


( 1 ) 13 £adl, 4d9. nolis. 
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any lecturer in such place ouglit to be admitted ; As in the case 
of a lecturer of St. Ann^s, WestmimtcTj 2\ 16 Geo. 2. The court 
of king’s bench, upon consideration, refused to grant a mandamus 
to the bisbo}7 of London to grant a licence to a lecturers who 
appeared to have no fixed salary, but to depend altogether iipoiii 
voluntary contributions ; and where there was no custom t und 
the rector had refused his leave to preach in the church to the 
person now applying. Str. 1192. 1 Wilson, 11. (A) 

Rex v. The Bishop of Exetet\. In this case it appeared, that 
John Dodderidge liad by his will devised a rent-charge of 50/. 
per annum, payable out bf the impropriate rectory of Fremingtoi^ 
for the use of a lecturer within the said parish for ever. The 
lectures had been resid in the parish church, a]r)d the annual 
stipend had been regularly paid to the several lecturers from his 
death to that of the last lecturer. The lectureship was founded 
in 1658, consequently there could be no immemorial usage; 
and as the episcopal constitution was at that time suspended, 
there could be no assent of the bishop, rector, and vicar to the 
endowment. The court of K. B. therefore refused a mandamus 
to the bishop to license a lecturer without the consent of the 
vicar. 2 Bastes Rep. 462. 

$. By Can. S6. No person shall be received into the ministry, 
nor admitted to any ecclesiastical living, nor suffered to preach, 
to catechize, or to be lecturer or reader of divinity in either uni- 
versity, or in any cathedral or collegiate church, city, or market 
town, parish church, chapel, or any other place within this realm ; 
except he be licensed either by the archbishop or by the bishop 
of the diocese wiiere he is to be placed, under their hands and 
seals, or by one of the two universities, under their seal likewise ; 
and except he shall first subscribe to the three articles concerning 
the king’s supremacy, the book of common prayer, and the 
thirty-nine articles : and if any bishop shall license any person 


(A) This doctrine has been recognized in the following cases t 
Rex V. The Bishop of Londtfay 1 Term. Rep, 331., relative to St. Luke, 
Chelsea; and Rex v. Fields rectory and otherSy 4 Term Rep. 125. For 
per lord Man field Ch. .T. in the former case : No person can use 
the pulpit of another unless he consents. But if there has been an 
iinroenjonal usage, the law supposes a good foundation for it ; and if 
the lectureship be endowed, that affords a strong argument to support 
the custom* And per lord Kenyon Ch. J. in the latter case : The « 
right of the lecturer, in such case, partially supersedes the right of 
the rector. [No person cem be a lecturer, enefowed or unendowed, 
without the rector’s consent, unless there be an immemorial cui^om 
to elhct without it*; and this supposes a consideration to the rector. 
The point of endowment seems only material as furnishing an argumimt 
in support of the custom, by siiewing it had a legal commencement* 
Clinton v. Hatchardy 1 Add. Rep. 96.] 
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witbout such subscription, he shall be suspend^ from giving 
licences to preach for the space of twelve moDths. 

By Can. 37. None licensed as is aforesaid to preach, read, 
lecture, or catechize, coining to reside in. any diocese, shall be 
permitted there to preach, read, lecture^ catechize, or minister 
the sacraments, or to execute any other ecclesiastical function (by 
what authority soever he be thereunto admitted) ; unless he first 
consent and subscribe to the three articles before mentioned, in 
the presence of the bishop of the diocese wherein he is to exercise 
such function. 

^ By statute IS & 14 C. 2. c. 4. [The last act of uniformity,] No 
person shall be allowed or received as a lecturer, unless he be 
first approved^and thereunto licensed the archbishop of the 
province or bishop of the diocese (2), or (in case the see be void) 
by the guardian of the spiritualties, under Ills seal; and shall, in 
the presence of the said archbishop or bishop or guardian, read 
the nine and thirty articles mentioned in the statute of 1 3 El. c.\2. t ^ 
with declaration of hts unfeigned assent to the same : and every 
])erson who shall be appointed or received as alecturer, to preach 
upon any day of the week, In any church, chapel, or place of 
public worship, the first time he preacheth (before his sermon) 
shall openly, publicly, and solemnly read the common prayers 
and service appointed to be read for that time of the day, and 
then and there publicly and openly declare his assent unto and 
approbation of the said book, aiAl to the use of all the prayers^ 
rites and ceremonies, forms and orders therein contained ; and 
shall upon the first lecture day of every month afterwards, so 


i2) The court will not entertain a motion for a mandamus to 
the bishop to license a lecturer appointed by the parish, upon the 
previous refusal of the bishop to do so, for unfitness in the party 
elected ; unless it be shewn that the like application had also been 
made to, and rejected by, the archbishop. The King v. London 
(Bishop), 13 Easty Rep. ^19. A like rule was discharged in The 
King \ . Canterbury (Archbishop), and London (Bishop), 15 East f 
117*, on affidavit made by the bishop that* the party elected had been 
admitted beforle him, with a view to his being approved and licensed^' 
(which are the words of the act imposing that function on the archbishop 
or bishop, before any lecturer may lawfully preach) ; that he had made 
diligent inquiry concerning his conduct and ministry ; and being con- 
vinced from such inquiry that he was not a jit person to be allowed to 
lecture, he had conscientiously determined, after having heard him, 
that he could not approve or license him thereunto. ^ And the rule which 
included the archbishop as well as bishop in the alternative, was also 
discharged as against the former (against whom it was not pressed) : 
though it was considered to be equity open to the party to make a 
substantive application against the archbishop, ifhe declined to inqumd 
as to his fitness, wjth'^ view to approve or disapprove of hmi,:a8 a 
fit person to be licensed. 





long as be' continues lecturer or preacher there, at the place ap« 
pointed for his said lecture or sermon^ before liis said lecture or 
sermon, openly, publicly, anjfl solemnly read the common prayers 
and service for that time of day, and after such reading thereof 
shall openly and publicly, before tlie congregation there assembled 
declare hia< unfeigned assent unto the said book according to the 
form aforesaid; and every such person who shall neglect or 
refuse to do the same, shall from thenceforth be disabled to 
preach the said or any other lepture or sermon, in the said or 
any other church, chapel, or place of public worship, until he 
shall openly, publicly dnd solemnly read the common prayers 
and service appointed by the said book, and conform in all points 
to the things therein prescribed, according to the purport and 
true intent of this act. § 19. 

Provided, that if the said lecture be to be read in any cathedra! 
or collegiate church or chapel, it shall be sufficient for the said 
* lecturer openly at the time aforesaid to declare his assent and 
consent to all things contained in the said book, according to the 
fonn aforesaid. §*20.(1) 

And if any person who is by this act disabled [or prohibited, 
15 C. 2. c. 6. § 7.] to preach any lecture or sermon, shall during 
the time tliat he shall continue so disabled (or prohibited), preach 
any sermon or lecture, he shall suffer three months’ imprison- 
ment in the common gaol ; and any two justices of the peace of 
any county within this realm, and the mayor or other chief ma- 
gistrate of any city or town corporate within the same, upon 
certificate from the ordinary made to him or them of the offence 
committed, shall and are hereby required to commit the person 
so offending to the gaol of the same county, city, or town cor- 
porate. §21. 

Provided, that at all times when any sermon or lecture is to 
[ 401 ] be preached, the common prayers and service in and by the said 
book appointed to be read for that lime of the day, shall be 
openly, publicly, and solemnly read by some priest or deacon, 
in the church, chapel, or place of public worship, where the said 

fl) Lecturer in c^th^dral church. See da^eHcal, 14. 

• ]Rex v. Jacobs 4* 0 .L Roinain obtained a rule to shew cause why a man- 
damus should not be granted, to restore him to the lectureship of D. 
(SuDiinstan’s ?) On shewing cause, it appeared that the trustees of the 
founder A)f the lectureship appointed him to preach at seven in the* 
afternoon ; but hc.wosuld only preach immediately after service : and it 
appearing that.the hour had before been varied, the court discharged 
the rule, with costs : because the above circumstances had not been 
disclosed when the ifjfdtion was originally made. SerjL HilFB MSS. 
trustees of a lcfdHire to be preached at a convenient hour niay appoint 
what hour they please, and may vary their appointment. The King 
V. Bathurst^ 1 Bla^ R* 210. 
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sermon or lectinre ts tx> be preaohed, befoul such semen or lee*- 
ture be preached) and th^t the lecturer then to preach shall be 
present at the reading thereof* ^ £3; 

And provided that this act shalt not extend to, the university 
i^hnrcheS) when any sermon or lecture is preached .there^ as and 
for ^ the university sermon or lecture; but the same may be 
preached or read in such sort and manner as the same batli been 
heretofore preached or read* § 33. 

%tuatit0. See ' 


^Legates. 

O F legates there are three kinds : 

1. I^gati a latere; these are cardinals sent by the pope 
a latere^ that is, from his own immediate presence. 

3. Legati nati^ legates born ; and of this kind was anciently 
the archbishop of Canterbujy, who had a perpetual legatine 
power annexed to his archbishopric. 

S. Legati datij legates given ; and these are such as have au- 
thority from the pope by special commission. God. 18, 19, 20,31 . 


ILegenli. 

T EGEND, legmdo^ is that book which contained the lessons, 
whether out of the scriptures, or out of other books, which 
were to be read throughout the year. Lmd. 351. 

JLcmrsi ttim^dscorp. See £>rtimattott. 
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TD Y Can. 109. If any oiTend their brethren by adultery, whore- Presentable 
dom, incest, ribaldry, or any other uncleanness and wicked- 
ness of life, the churchwardens or questmen and sldemen, in their 
next presentment to their ordinaries, shall present the same, that 
they may be punished by the severity of the taws, according to 
their deserts ; and such notorious offenders shall ndt be admitted 
to the holy communion, till they be reformed. V 

3. In ancient times the kln^i^; courts, and especially the leets, Anciently 
had power to enquire of and punish fornication pnd adultery; punishable 
and it appeareth often in the book of domesday,' that tlie king 
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had the fines assessed for those ofiences which were assessed' in 
the king’s courts, and could not bemfl]cted in the court christuui. 
2lnst.4f8S. ^ ‘ 

And these fines were called letckerwitej legerwifCy or leger-> 
geldum : mt€j and gdt or geld^ in the Saxon, do signify a. tribi^ 
fine, or amerciament; and leger importeth a bed, from liggartto 
lie down, which in divers parts of England is sdll pronounced 
ligg. And these again, as also the Gothic ligan^ the German 
Ugen^ the Danish ligge^ the Belgic liggen^ and the Latin lectus^ 
(to shew the cognation of the languages of Europe and of the 
western Asia,) from the Greek word and this again, from 

the Hebrew or Chaldee lachath or lecheth^ which signifieth to lie 
down ; as lachan or lechen^ in the same languages, expresseth a 
harlot or concubine. Unto which fountain we may also refer our 
Anglo-Saxon word lecliei' (wherein tlie Saxons pronounced tbe^A 
hard,. as the letter as also the Latin leccatov; and the Greek 

Xspfo}, which denoteth a woman in child-bed ; and other such like. 
Noprohi- 3. But now by the \8Ed^ 1. st. 4?. called the statute of 6Vr- 
bition to cumspecte agaliSi i£ is enacted as ibllows : The king to his judges 
sendeth greeting. Use yourselves circumspectly in all matters 
concerning i/ie bishop of Norwich and his clergy ; not punishing 
them if they hold plea in court Christian of such things as be mere 
spiritual, that is, to wit, of penance enjoined by prelates for deadly 
sin; as /omicatioriy adtdtety^ mid stick like; for the which some- 
times corporal penance and sometimes pecunianj is enjoined, spe- 
cially if a freeman be convict of such things. In all which cases, 
the spiritual judge shall have power to take knowledge, notwith- 
standing the king’s prohibition. 

[ 403 ] bishop of Norwich] The bishop of Norwich is put here 

only for example ; for the statute extendeth to all the bishops 
witriin this realm. 2 Inst. 487. 

Fornication^ adultery^ and stick like’] Here are two examples 
in particular, of matters merely spiritual, wliich have no mixtures 
of the temporalties, for the correction of these offences salide 
animce, 2 Inst. 488. 

And stick like] I'hese are to be taken for offences of like nature 
as the two offences here particularly expressed be ; as solicitation 
of any women’s ch^tity, which is lesser than these, and for incest, 
which is greater. 2 Inst. 488. 

In the case of Gallisand and Rigaud^ T. 1 An.^ it was agreed 
by the court, that solicitation of chastity was of ecclesiastical cog* 
ni^ance ; but^yet that the prohibition should stand, because the 
person had b^ . convicted on an indictment for an assault upon 
the woman with' intent to ravish her, and after that, the woman 
bad sued an action 6f assault ^ilid battery against him 'for the 
same offence, which action was depending at the same time dial 
the prosecution was in the spiritual court ; for the force added 
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to it, which is temporal, makes it eogritzabia by the twporal 
cottcts* Zr. Raym. 809* Qibs. 1085. 

In the case of Harris and Hicks^ H. 4! 8i 5 W* A prohibition 
wna moved for to the ecclesiastical court, where a suit was for 
’ inceslty in marrying his first wife’s sister, suggesting that the said 
second wife was^dead, and by his said wife he had a soof to whom 
an esta^ was descended as heir to his mother, and that notwith* 
standin^'that he bad pleaded this matter, they went on to annul 
the marriage and bastardize the isshe. And by the court : A pro- 
hibition shall go as to annulling the marriage or bastardizing the 
issue, but they may proceed to punish th6 incest. 2 SalL 548* (8) 
See damage, XL S. sub Jin. 

Pecuniary^ •That is, in commutation of penance. 2 Inst. 489. 

By statute 27 Geo. 3. c. 44. No suit shall be brought in any 
ecclesiastical court for fornication or incontinence after the expir- 
ation of eight calendar months from the time when such offence 
shall have been committed ; nor for fornication at any time after 
the parties shall have lawfully intermarried. 

4. Buit although the sin adulterj*^ is properly and of right 
belonging to the cognizance of the ecclesiastical jurisdiction : yet 
it will not be denied, but that as it is an offence against the peace 
of the realm (for which reason some are of opinion that avoutry 
or bawdry is an offence temporal as well as spiritual) the justices 
of the peace may take cognizance thereof. Godolph. 474. {k) 

And Mr. Hawkins says, all open lewdness grossly scandalous, 
as it tendeth to subvert religion and morality, which are the 
foundation of government, are punishable by the temporal judges 

(3) Garth. 271. Comb. 200. 4: Mod. 182. S. C. Hemming w.Price^ 
Holty Rep. 

(k) There are some cases also, in which the crime of seduction is 
punished by damages, to be recovered in a civil action. Thus, a 
father may have an action against the seducer of his daughter, if she 
live with him at the time, and perform any acts of service, [however 
slight. Carv. Rev. — Shcjtoe^ M. T. 11 Nov. 1818. Booth v. Charlton, 
5 East, Rep. 47* n. At least, if it docs not a|)pear but that she was under 
age at the time. Satterthnoaite v.Duerst, 5 East note. But see Peahe, 
C. N. P. Cas. 55. 233. 1 Esp. 217. Cro. Eliz. 770. But not so if, though 
a minor, she was living in another’s house as a housekeeper, sine animo 
Vevertendi ; though she actually did return there, and was maintained 
by her father. Dean v. Peel, 5 East, Rep. 45. But the action lies if 
she is absent on a visit with his consent, with the intention of return- 
ing. Johnson v. M^Adam, 5 East. 47.] Bennett i.Afeoit, 2 T.R. 166. 
Postletkojcdte v. Parkes, % Burr. 1878. 5 T. Rep. S&K ' And a husband 
may have an action against an adulterer for criminal conversation 
with his wife ; and though the gist of this aettonia die injury done to 
the husband, yet according to l^d Man$6eld, in Birt v* Barlow, it 
has a mixture of penal prosecution. See ;^ariiaae, X* S. fBut^ no 
action for crim con. lies for any act of adultery, after separation. 
medon V. Timhrell, 5 T. R. 357.] 
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Yet punish- 
able also by 
the temporal 
laws. 
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«d imprlsdniiieiity^il ^ebrpqral 

imteient as to the w\m ih dUcfet\oh l&hall seem Ksi^ acamlilg' 
to the heinoiisness of the crim^^ VHaw. 7. ^ 

■ And especially, the keeper iS a brothel house fs pani^afile 
upon indictment at the common latr, by fine and inipfisonm^#jp 
for althounh adahery and fornication be punishl^e by the edde^"^ 
siastical law', yet, the keeping Of a house of bawdry, or stews, of 
brothel house, being as it were a common nuisance, isf.^tNi^ablis; 
by the common law, and is the clause of many mischief,' t^ot only 
to the overthrow of men’s bodies, and wasting of their livelthoods^' 
but to the endangering bf their souls. 3 Inst. 205. ' ' 

And a wife may be indicted together with her husband, and 
condemned to the pillory with him for keeping a#bawdy house ;’ 
for this is an offence as to the government of the house, in wMich 
the wife hath a principal share, and also such an offence as ‘may ‘ 
genei^ly be presumed to be managed by the intrigues of her sesd 
1 Haw. 2. 

But it is said, that a woman cannot be indicted for being a 
bawd generally ; for that the bare, solicitation of chai^ty i$ not 
indictable. \ Haw. 196. \ Salk. 382. 

Temporal 5, By the ISEUz.c.S. Concerning bastards begotten aAd' 
born out of lawful matrimony (an offence against God’s law or 
Ssterdy ill Hian’s law) ; it is enacted, that the justices of the peace shall take' 
particular, order as well for the punishment of the mother and reputed' 
father, as for relief of the parish by charging such mother or fe- 
[ 405 ] puted father, with the payment of money weekly, or other sus- 
teniation for the relief of such child, as to mefti shall seei^ 
meet. (/) 

[And the punishment of women having b^tards, likely to be 
chargeable to the parish, is provided by 50 Geo. 3. c. 15. $ 
afitCf tit. which repeals 7 Ja. 1. c. 4. $ ?• 

And by the 13 & 14 Ca. 2. c. 12. } 19. If the mother or re- 
puted father run away and leave the child upon the charge of 
the parish, the justices of the peace may order dieir eftects tb \f6 
seiz^, in order to indemnify such parish. 

Adult^. 6. Adultery is allowed by all to a sufficient cause of divorce 
a mensa el tioro. 138.] ' 

9 art ace, • defendant proves, that the plaintiff also hath cdm^ 

mitted adultery ; he or she shall be discharged : for this is a com^ 
pensation <ff the crime. Clarke, 115. 

By the B c. 34. If a wife willingly leaVe her 

husl^d, an#^^ away, and continue with her advouter, ishe 
shell be barred ever of actioit to demand her dower that shife 
^^Ught to have of Kbr husband’s ^a^ds, if she be convict thereupon ^ / 


(/) See 9da«farti/a, IV. 



triuin^y»>aedai4tlMBitt.«^ of tfaa 
oil^J^ reo^Ue^ «id her ta^dwdl with himji in whidh 
case she sh^l be restored to her action. 

th^ i 7* *> B shall be lawful to all archbith^S)^ aagTmen 

fil4.bishop8) aiKhotber ordinaries having episoopcd jurisdicti^ 
tp j^ish and (h|/tth>e priests, clerks, and religious mp, being 
within the hounds of their juiisdietion, as shall M connCfiad be> 
fore tlugglffiff examination and other lawful proof requisite bj^itha 
law of ^ «)urch, of adroutry, fornication, incest, or any o&er. 
fleshly incontinency, by committing them to ward and prisc^ 
there to abide for such time as shall fate thought to their diM* 
credons convenient for the quality and quanti^ of their tres- 
pass, - ^ 

And there haare been some instances since the reformation, of 
clerg 3 rmea being deprived fqr ailultery, of which our law books 
take notice, niz. one in the 1^, another in the 16th, and a (bird 
in the 27th year of queen Elizabeth. Ayl. Parng. 47. (m) 

$. Biresumptions of guilt may go sometimes for a proof of the [ 406 ] 
aforesaid .crimes ; as when a man and woman are seen in bed Kvidence. 
togethet^%is is allowed to be sufficient evidence; for such crimes 
w51 scarce admit of other proof. Wood, Civ. L. 274. » 

$, By the 22 Geo. 2. c. 3S. All flag officers, and all persons Nmjr* 
in or belonging to his majesty’s ships or vessels of war, being 
guilty of uncleanness, or other scandalous actions, in derogation 
of God’s honour, and corruption of good manners ; shall incur 
such punishment as a court maitial shall think fit to impose, 
aj^ as tlie nature and degree of their offence shall deserve. 

Art. 2. 


5.(fael.' 

A LIBSltt (4) is a declaration or charge, drawn up in writing, 
on the part of the plaintiff, unto* which the defendant Is 
obliged to aoisirera Gibs^ 1009. 

For when the defendant appeareth upon the citation, then the 
libel ought to be exhibited by the plaintiff, and a copy of it deli* 
vered to the defendant. JVaotL Cm X. 318. 


Ni^okan v. Lynei\ Cro* EUz. Oi* — And sc^ Diipdtiatlott. 

[A plergyman may be suspended for three yMs Ihf fooontinency, 
by sentmice of cooristory, without proof of his description in the 
articles as^incumbent^at being ^mitted In his prtney to bis procton 
fTalsott Va Tharpy 1 J^UL iZep.269^ 

(i) IdbelbUf a little book, or articles drawn out Into, a formal alle- 
gation. 8 Bla* Com. 99. 
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2. To which puiyos^. 4 l|y the stetu^f the S 

I?, p. follows : Fora^muc^ as dive];s of the ^ 

daily cited to appear in the^s{)i^tual court before 
there to answer to divers persSlus, as well of thin^which’W^M 
^freehold debt, trespasses, covenants, md oth^ tilings, w^^^’ 
the cognizance pertaineth to the court of oul^^d 
of matrmibny and testament; and when $uch']^soij^i5Qjc|iea ^ 
pear and demand a libel of ihaf ^^hich agairv^Hhe^ni^^^mmd 
to be informed, to give their ^nswer thereunl^^ 
purchase of our lord the king a writ of prohibition abc^ii^ to 
their case ; which libek to them is denied by the said spiritual 
judges, to the intent that such persons should not be aided by 
any such' writ against the law, and to the great damage of such 
persons so impleaded : our said lord the king, Giy the wviqe and 
assent of the lords spiritual and temporal, and at the request 
and instance of the commons, hath ^rdained and established, that 
at *do^t time the libel is grantable by the law^ it may be granted and 
deliven'ed to the party 'without any difficulty. ^ 

A libel of that which against them is surmised] In the second 
year of king James the first, all ‘the justices of Ebgt^ind were 
.[ 4-07 ] assembled, for their opinion (among other points) concerning 
the extent of tliis statute ; whether it related only to proceedings 
between party and party, or also to proceedings ex officio j and 
their resolution hereupon is differently related. Croke's report 
of it is, that the statute is intended, where the ecclesia|Stical judge 
proceeds ex officio and ore tenus^ whereas Moz^ and Noy say, it 
was unanimously resolved, that the statute handed only pro- 
ceedings between party and party, and not pi^eedings ex (fficio 
VLTid ore tenus. Gibs. 1009. 

From this variety of reports concerning the resolution of the 
justices at that time, hath sprung a like variety in the subsequent 
judgments upon this head. In the 19 J. where the high commis- 
sion proceeded not by way of libel but by articles, il was resolved, 
that the articles were in the nature of a libel, imd so within the 
intent of the statute : in like manner in the 27 ^ where die,, 

case was, concerning articles of presentment,. ac\judged 

that a copy ought to be delivered, as well on artfcles of present- 
ment as on other ^libels, and that the reading the presentment to 
the party is not Sufficient. And be&re that, in the 20 Cka» 2. in 
the c^e of Tdffior and Jirown^ the court resolved, that thi^ sta- 
tute extends, the proceeding in the ecclesiastical court, k; 

ex qffikof between party and party ; and that 

the report is ill reported, for Croke is contrary. 

Gifo.1009; ‘ ^ . 

On the other hand, not only^ore and Noy concur in their 
reports of the resolution as aboViesaid ; but so late as the 16 Cka. 2. 
in the case of Scurr and Burrell (that is but four years before the 



jfedye^ehti q a^' case of Taylor and Ar€fwn% the (iourt agr^, 
theit%%^jrej|R libfel is ex (^io Judicis^ the judge is apt bound 
to give a cbj^ within this statute only where it is between 
;^m4^andp1^. 6/6^.1009. 

^eemeth somewhat strange, that there should 
tnuch diillmty about this matter. It is plain enbtoh that 
]^ore s^^oy/^ort the resolution right, and that in Croke it 
hath IM^^thihg but a slip of the pen, or error in the impres* 
sion. t^ji^" Sufficiently evident from the words of the statute 
ftseli^ ra^'^proceedings betwixt party and party are by no meand^' 
intended to be excluded; for it reciteth^that persons are dailjf 
cited to appear in the spiritual court to ansfwer to diva s persons of 
things *mhich toH(jh freehold^ debt^ trespass, and the like, all of which 
concern matters between party and party ; the only doubt was, 
whether it should extend also to proceedings ex officio ; and the [ 408 3 
case there was, that the high commissioners had deprived/cer- 
tain puritan ministers, proceeding against them ex officio being 
ore teTkis convocatu And Croke says {Cro. Ja. 37.), that all the 
justices I^ldl, that they were 1/iwfully so deprived : and then the 
justices being asked, whether a prohibition be grantable against 
the commissioners upon this statute, if they do not deliver a copy 
of the libel to the part}" ; Croke says, that they all answered that 
the statute is intended *mha'e the ecdesiastical judge proceeds ex 
ffficio et ore tmus : but to make it consistent with what went be- 
iore, he must have meant to say, that the statute is not” inf endu- 
ed where the ecefesiastical judge j^roceeds ex officio ct at'e teyus. 

And the nature of the case requires it ; for they all held, that 
the ministers wete lawfully deprived, and it is certain in that 
case they had no copy of the libel given them, for there was no 
libel. 

Nevertheless, the law hath since been held to be otherwise : 
lor, M. 2. Amu it was held, that a prohibition lieth for denying 
a copy of the libel to any ecclesiastical court ; for tlie ecclesias- 
tical jurisdictipti is limited ; and the pafty* ought to know 
whether th&y'^tter be within their jurisdiction, and how to 
answer. chief justice said, that it was formerly held 

by all the judges of England, that when ther|^ >va$ a proceeding 
ex (fficio in the ecclesiastical court, they were riot bound to giver 
the party a copy of the articles ; but the law is otherwise ; for 
in such case, if they refuse to- give a copy pf .^c Articles, a pro- 
hibition shall go until it be given. And 

a prohibition was granted by die court. Ano^^^alL 553. (w) 

But after a copy is given, the prohibition is dis- 

charged, without any writ of consultation issued. Gibs. 1010. (o) 

(n) In this case a prohibidon shall go quousque they deliver a cc^y. 
i2uyfR..991« 

(o) 6 Mod. 308. 
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^ tme^ theUbd it grMiattle by He ianf ] . Tjieinefefe tibte 

sUilute vraa not mi;roductofy;of new lawf but 
anc6 of the common law, Grtj^. 1009. ‘ ‘ i ‘ - 

B may be granted and delivered to the partyl In> the 
Syms &nd^Sehsmd^ M. 27 Qnv 2. When the ecclesiafitioal^ccqBrt 
^ dec]ared«r4;hat proclamatioiH. br reading with aSrftudible yoiberia. 
court was a delivery ; a prohibition was granted: bytlhe tenfporttl 
courH unless cause shewed, 3 Keb. 565# 

[ 4*09 ] Without any difficulty'} And if a copy of the:libel Js^ liot deli- 
vered, there is a writ in the register to compel the delivery of iu 
Gibs. 1010. (p) ^ ' 

, Fitzherbert saith, If a man be sued in the spiritual court,, and 
the judges there will not grant unto the defend^- a copy of the 
libel, then he shall have a prohibition directed unto them for to 
surcease, until they have delivered the copy of the libel. (<?) 
Which prohibition the more modern books have put under 
these two limitations ; first, that before it is granted an <mth be 
required of the denial of the libel (r) ; and secondly, thatigit shall 
not be granted af all, if the appeal is made for sucb*.denial, (as 
for a gravamen,) from an inferior to a superior court, because 
the party hath his election, and hath chosen anotlier remedy. 
Gibs. lOJO. (s) 

To the remedy by way of prohibition, Fitzherbert adds, that 
the defendant may have an action against them upon this statute, 
if they will not deliver the copy of the libel, whether the cause 
in the libel be a spiritual cause or not. Gibs. 1010«^ (t) 

[By 55 Geo. 3. c. 184. Sched. Part the' Second. II, every libel 
filed or exhibited in any of ^the ecclesiastical courts, and court 
of delegates in England, shall be on a five-shilling stamp.} 


. Jltttarp. 

Establisb- 1. TIY the 7 Ann. 14. Whereas in many plates in England, 
*”rodiiai provision for* the clergy is so mean^;.{;hat the neces^" 

iihrari*^ sury cxpencc of books for the better proseciition^df their studies 
conSmicd caunot be defrayed by them: and whereas, severaF persons of 
iate years have 'l)y charitable contributions erected libraries 
within several parishes and districts; but some provision is 
wanting td pres^ye the same, and such others as shall be prCH 
vided in the,' manner, from embezzlement: it is enacted,* 

„ . „ if ' i i 

(p) Reg.^. 

(q) F.N*B.^3. £Apon. 2 Salk. 553* Lord Raym.^&Sl. acc. but 
not to Admiralty, ib. and Com.Digt JProhibiiion (D.), Admiralty {F.9.)l 

(r) [^non.} I Vent. 252. 

(s) [^Syms V. Selijooodf} 3 Keb. 565. 

(0 F. M /i. 43.F. 



tbiii where sHioti A tibraiy h oir eholt be 

eree^, Ilie^smie '^haU be preserved foi^ guoh uses bs the satnels 
and shall be jgiven; and the ordlsrs^ and rules of the' founders 
shall be observed and kept. 7 Ann. 14*. 1. 

r^8.*fjAnd% sh^ be lawful for tfae> proper ordinary, or his’ Ordinary to 
OMiml^sary or'I^ial, or the archdeabbn, or by his dliection his 

aurro^te, if the said archdeacon be not the incumbent ^ 4 iq t 
of the place wh€^ such library is, in their visitation to inquire ^ 
into the .>tG^ and condition of the said libraries, and to amend 
and redress the grievances and defects of and concerning the 
same, as to him or them shall seem meet ? and it shall be lawful 
for the, proper ordinary from time to time, as often as shall be 
thought fit, to appoint such persons as he shall think fit, to view 
the state and condition of such libraries ; and the said ordinaries, 
archdeacons, or officials respectively, shall have free access to 
the same, at such times as they shalr respectively appoint. § 5. 

3. And to prevent any embezzlement of books upon the To bo lock- 
death Or removal of any incumbent ; immediately after such ^ VP 
death or removal, the library belonging to such" parish or place vawncy of 
shall be forthwith shut up, and locked, or otherwise secured by tiic church, 
the churchwardens, or by such persons as shall be authorized 

by the proper ordinary or archdeacon respectively ; so that the 
same shall not be opened again, till a new incumbent, rector, 
vicar, minister, or curate shall be inducted or admitted. § 6. 

Provided, that if the place where such library shall be kept, 
shall be used for feny public occasion for meeting of the vestry, 
or otherwise, for the dispatch of any business of the said parish, 
or for any other public occasion for which the said place hath 
been ordinarily used ; the said place shall, nevertheless, be made 
use of as formerly for such purposes, and after such business 
dispatched, shall be again forthwith shut and locked up, or 
otherwise secured as is before directed. § 7. 

4. And for the encouragement of such founders and bene- New in- 
factors, an^ to the intent they may be satisfied that their pious 

•and charitable Jiptent may not be frustrated ; every incumbent, rity. 
rector, vicajTy, ;l8inister, or curate of a parish, before he shall be 
permitted to use or enjoy such library, shall, enter into such 
security, by bond or otherwise, for preservation of such library,* 
and due observance of the rules and orders belonging to die 
same, as the proper ordinaries within their, respective juris-? 
dictions in their discretion shall think fit. § ,, 

5. And where any library is appropriated use of the And to 

minister of any parish or place, every reetpr, vicar,.,ininister, 6r make new 
curate of the same, within six , months siftei his institution, in- 
ductibn, or admission, shall make a new catalogue of alt books 
remaining in or belonging to such library, and shall sign the 

said catalogue, thereby acknowledging the custody and posses- [ 4?11 ] 
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Exception. 


lytirmig. 

sion of the said books ; ,^hkh said catalogue so signed ah*U:>be 
delivered to the pre^r ordinary ivUhin the time aforesaidt^li^ 
kept or registered in his coiSisI^ without any fee or reward 
the same. 7 Ami. c. 14. $ 4^ 

And where any library ^shall at any time hereafter be 
and appropriated tb the die of eny parish or pwe, whei^vlfj^ 
shall be an incumbent)^ lector, vicar, minister^ or curate in pos-^ 
session ; he shall make a catalogue thereof an4 deliver the same 
as aforesaid, within six months^ after he shfdT receive such li- 
brary. § 5. 

6. And none of the’^said books shall in any case be alienable, 
or be alienated, without the consent of the proper ordinary ; and 
then only when there is a duplicate of such book, § 10. 

7. And in case any book or books be taken or odierwise Iqsl 
out of the said library, it shall be lawful for a justice of the peace 
to grant his warrant to search for the same ; and in case the 
same be found, such book or books so found shall immediately, 
by order of such justice, be restored to the said library, 

And in case any book or books belonging to the said library 
shall be taken away and detained,* it shall be lawful for the in-^ 
cumbent, rector, vicar, minister, or curate for the time being, or 
any other person or persons, to bring an action of trover and 
conversion, in the name of the proper ordinaries within their re- 
spective jurisdictions ; whereupon treble damages shall be given, 
witli full costs of suit, as if the same were his or their proper 
book or books ; which damages shall be applied to the use and 
benefit of the said library. J 2. 

8. And for the better preservation of such books, and that 
the benefactions given towards the same may appear ; a book 
shall he kept within the said library, for the entering and regis- 
tering of all such benefactions, and such books as shall given 
towards the same, and therein the minister shall enter such 
benefaction, and an account of all such books as shall from time 
to time be given, and by whom given. § 8. 

9. And for better governing the said libraries, a^d preserve- 
ing of the same, it shall be lawful for the prot^ ordinary, to- 
gether with the donor of such benefaction (if living},^ and after 
.the death of such donor for the proper ordinary alone, to make 
such other rules and orders concerning the same, over and 
above, and besides, but not contrary to such as the donor of 
such benefaction shall in his discretion judge fit and necessary;* 
which said orders^ and rules so to be made, shall from time to 
time be entered in the said book, or some other book to be pro- 
pared for th^ purjiose, and kept in the said library. § 

10. But nothing in this act sluill extend to a public library 
erected in the parish of Ryegate in the county of Surrey, for 
the use of the freeholders, vicar, and inhabitants of the said 





parish^ and of the g^detnen and ck*^me4 ndilddttn^ in parts 
tbeveto adjac^t; the said ltt>rsiy beiiilg constituted in another 
msrtHar thnn the libraries provided'dM^by this act "I Atm, r.l4. fl 1. 
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SLorb’a sap. ■ 

See ^olftiapfir# 

^HE penalties of 12^. a Sunday, and 20/s a month, for not 
^ resorting to church on the Lord’s day, are treated of under 
the titles pubUC and JjiOpttp. 

1 Can. 13. All manner of persons within the church of Eng^ 
land shall celebrate and keep the Lord’s day, commonly callra 
Sunday, according to God’s holy will and pleasure, and the 
orders of the church of England prescribed in that behalf; that 
is, in hearing the word of God read and taught in private and 
public prayers, in acknowledging their ofiences to God and 
amendment of the same, in reconciling themselves charitably to 
their neighbours where displeasure hath been, in oftentimes 
ceiving the communion of the body and blood of Christ, in 
visiting the poof and sick, using all godly and sober conversation* 

Bij the 3 Car. c. 1. Forasmuch as the Lord’s day, commonly 
called Sunday, is mucli broken and profaned, by carriers, wag- 
goners, carters, watnmen, butchers, and drovers of cattle, to the 
great dishonour of God and reproach of religion ; it is enacted, 
that no carrier with any horse or horses, nor waggonmen with 
any waggon or waggons, nor carmen with any cart or carts, nor 
wainmen with any wain or wains, nor drovers with any cattle, 
shall by themselves or any other travel upon the said day, on 
pain of 20^* : or if any butcher^ by himself, or any other for him 
by his privity OrtH>nsent, shall kill or sell any victual on the said 
day, he sbau ^feit 65. 8d* The same being done in the view 
of any justice of the peace, mayor, or other head officer of an^ 
city or town corporate, or proof on oath of two witnesses, or 
confession : to be levi^ by a constable or churchwarden, by 
warrant of such justice or head officer, by disti:^s and sale ; or 
the same may be recovered, by any person who i^hall sue for the 
same,' by bill, plaint, or information, in any of his tnajesty’s courts 
of record, in any city or town corporate, before hiis majesty’s 
justices of the peace in their general quarter sessions of the peace ; 
tlie same to be employed to the use of the poor of the parish 
where the offence shall be committed: saving only that it shall 
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ha^laVrfiil for gurii^jostio^ mucins br.beadioffloer,.'oat^ cf 
fixrfeitiires to reward sucE^ poison' ^ shall inform or othenHse 
proseOute as aforesaid, reward exceed not the tbixd 

part of the forfeitures. Prosecution to be in six months. And 
ptovided^that this aqt shaihinot in any: sort abrk^ or take^anay 
(he authority M (he coutO ecclesiastical. 

If am^. butcher] E. 12 €u Ki and Brotkertom There was' ttn 
indictment for exercising the trade of a butcher on a Sunday t 
, and excef^on was taken, that it^was not laid to be against the 

form of the statute, and it was no»Q£Pence at common law. And 
upon demurrer, judgmctat was given for the defendant. Stt'a. 702. 

the 29 Car^ 2. o.?* All persons shall on every Lord’s di^ 
apply themselves to the observation of the same,r by exercising 
themselves thereon in the duties of piety and religion, publicly 
and privately : and no tradesman, artificer, workman, labourer, 
or other person whatsoever, shall do or exercise any worldly 
labour, business, or work of their ordinary callings on die Lord’s 
tlay, or on any part thereof, (works of necessity and charity 
-only excepted) : dnd every person^ being of tlie age of fourteen 
yeat*s and upwards, ofiending in the premises, shall forfeit 5s. 
And no person shall publicly cry, shew forth, or expose to sale, 
any wares, merchandizes, fruits, herbs, goods, or chattels wha(>- 
soever, upon the Lord’s day or any part thereof; on pain of for- 
feiting the same. And no drover, horse courser, waggoner, 
butcher, higgler, or any of their servants, shall travel or come in 
to his or their inn or lodging upon the Lord’s day, or any part 
[ 414 ] thereof; on pain of 205. And no person shall use, employ, or 
travel upon the Lord’s day, with any boat, wherry, lighter, or 
barge, (except it be upon extraordinary occasion, to be allowed 
by a justice of the peace of the county, or head officer, or some 
justice of peace of the city, borough, or town corporate, where 
the fact shall be committed) ; on pain of Bs. And if any person 
offending in any ol’ the premises, shall be thereof convicted 
liefore any justice of the peace of the county, or Chief officer or 
justice of the peace oi'thejcity, borough, or town corporate where 
the offence shall be committed, on view or confession^ or path of 
one witness ; the said justice or chief officer shall give warrant to 
the constables or churchwardens of the parish where the offence 
shall be committed, to seize the said goods cried, shewed forth, or 
put to sale as aforesaid^ and to sell the same ; and to levy the said 
other forfeitures or penalties by distress and sale ; and in default 
of such distress,^ jpr in case of insufficiency or inability of the said 
dfender to My. the said forfeitures or penalties, that then, (he 
phrty ofiendit^ be set publicly in the stocks, by the space of two 
norns. And ' all the forfeitures or penalties aforesaid shall .bo 
employed and converted to the use of the poor of the parish, 
where tlie ofience shall be committed ; save only that such 



'tnayor, or VOBHf HvfimtA thib ^ Jnfartner 

out of the same^ not exceeding, thhrd part .But thie shafl 
sitdit; extend to the prohibiting of dresshig of meat in famiiies^ or 
Idrdssing or selling of meat in ixmayr book shopSf or vlctuallkig 
for stifA as otherwise caimbt^be .provided; to the 
crying or selling of milk, before nine of the dodr in Ae mpm^ 
or after four of the dock in the aftmioon. Prosecution 
for the sdd ofiE^ces to be in toi days. (i^) 

10& 11 are allowed to be sold [ 415 ] 

.on Sundays, before or after divine service. 414. 

. And by the 2 Geo. 3. c. IS. Fish^^arria^es (for the supply chiefly 
of the .markets within London and Westminster) shall be allowed 
to pass on Sundays or holidays, whether laden or returning 
empty. 

. And by the 11 & 12 Will. er. 21. The rulers and overseers, 
auditors and assistants of the society and company of •watermen 
of the river Thames, may appoint any number of watermen, not 
exceeding forty, to ply and work on every Lord's day between. 

Vauxhall and the Lime*house, for the carrying passengers at one* 
penny each {)erson ; the same to be applied (after paying there- 
out to such persons for their day’s labour so much as shall be 
agreed on) to the use of the poor, aged, decayed and maimed 
watermen and lightermen of the said society and their widows. 

.jlS. 

And by the 9 An. c. 23. It shall be lawful for any licensed 
hackney coachman or his driver, or any chairman, to ply and stand 
with their coaches and chairs, and to drive and carry the same . 

(tt) On this act the following cases have occurred. Rex v. Cor, 
was a motion for an information against a justice of the peace for re- 
fusing to proceed upon an information against a haker^ who baked 
puddings and pies, and other such things for dinner. The court were 
of opinion that this was not an offence within the act, it being a work 
of necessity and charity, and within the equity of the proviso relating 
to a cook’s shop.: for it is better that one baker and his men should 
stay at Home’ than many families and servants, 9. Burr. 785. After- 
wards a baker, was convicted, by four separate convictions, for selling 
hot loaves on the same Sunday. But the court said that there could 
be but one entire offence on the same day, and therefore only one 
penalty of 5s. Creps v. Durden^ Cotxp. 640. And in M. 34 G. 3. a 
baker , being convicted on the statute for baking meat and pastry 
for his. customers on a Sunday ; per Ld. Kenyon CTi. J. The laborious 
part of the community must be fed on that day ; .and many of them 
lia\e not the means of dressing their dinners at hom^^. The Sabbath 
will.be better observed, if the construction put upon.’^hi^s law in R. v. 

Cox bc' adopted, than by over-ruling that determination ; and the con- 
yictioh was quashed. Rex v. Youngery 5 T* Rep. 449. Since which 
case this subject has betth regulated in London, by the '34 6?. 3. 'c. 61. 

[and in the rest of the kingdbm by other acts.] See f^a. 2; (b.) 



respectively- on ttie^ Lord’s dAf wkhtti the litnitS' of the bills 
of mortality. 9 Ani c. M. 

In the register of orcbbkhofl^^ichley, we find a special de- 
claration, forbidding the iarJkfts of Londbn to exercise their call- 
ings on the Lord’s a^; a^j^in a visitation of archbishop Wan- 
ham, we iHd Barbers and b^ehers presented in the%>irHual dckiiN; 
for exercising their several trades oti that day^ and admonished 
to forbear it, on pain of ecclestastical censures^ Gibs. 2S8. 
Bukiog on 2. (b) Bg 84 Gax S. e. 6L Whereto many persons exercis- 
Sunday. fog the trade of bakers do, under pretence of being employed in 
works of necessity^or chtoity, carry on their trade or calling on 
the Lord’s day, and are empl<^ed therein during a much greater 
part thereof than is requisite for such purposes ;^it is enacted,, 
that ho baker carrying on his business in the city of London, or 
within twelve miles uiereof, shall, on any pretence whatsoever, 
[ 416 ] make, bake, or expose to sale any bread or rolls, or bake any 
meat puddings, pies, or tarts, or in any other manner exercise his 
trade or calling, except in the manner allowed by that ac4 which 
allows the selling Of bread, and the baking of meat, puddings, 
or pies only, on the Lord’s day between the hours of nine of the 
clock in the forenoon and one of the clock in the afternoon, so 
as the person requiring the baking thereof shall carry or send the 
same to and from the place where such meat, pudding, or pie is 
baked. The penalty is 10^., and prosecutions are to be com- 
menced wdthin six days after the offence committed. 

[^By the 59 Geo. 3. c. 36. § 12. and 1 & 2 Geo. 4s.* c. 50. § 11., 
or regulating the making and sale of bread out of the city of 
London and liberties thereof or beyond the weekly bills of mor- 
tality and ten miles of the Royal Exchange, •where no assize is 
set, it is enacted, that no person exercising the trade of a baker 
out of the above limits, shall on the Sunday make or bake any 
household or other bread^ rolls or cakes, or sell or expose to sale, 
or permit to be sold or , exposed to sale, any bread, rolls, * or 
cakes, of any sort or kind, except to travellers or in coses of 
urgent necessity; or bake or deliver, or permit to be baked 
or delivered, any meat, pudding, pie, tart, or victuals, at any 
time after half*past one in the afternoon of that day, or in any 
other manner exercise the trade of a baker, or be engaged in 
the business thereof except as aforesaid, an4 also except so far as 
may be necessary in setting and superintending sponge for the fol- 
lowing day ; and no meat, pudding, pie, tart, or victuals shall be 
brought to or taken from any bakenouse during the time of divine 
service, nor within one quarter of an hour of the time of com- 
mencement thereof : and every person offending against the 
foregoing regulations, being thereof convicted before any justice 
for Uie county pr place where the offence was committed, withiil 
two days, either upon the view of such justice, or on confesskm 



oc proof by one watness on oetl^jj^r (#rjiQf^oi» <^mU for 
the first ofience 5s., the seccm4 Wij^ and foit every subaequent 
ol^nce Hr, and moreover on i(^ykiioni pay the costs of prose- 
cntiony to be assessed by the convietiog justice; and the amount 
tttsruofy togelhcr mih such part of |he pwalty ae mdi justice 
think for loss of time iu^^stituting and fi^wing up 

the prosecutthni at a rate not eaoeeding Ss. per diem, shdK be 
paid to the prosecutor for his own use^ and the residue prsttch 
penalty to such justice iifithin seven days after receipt tbercofi to 
be transmitted by him to the churchwardens or overseers of the 
parish, to be applied for the benefit of the poor : and in case the 
whole amount of the penalty and costs be not paid within three 
days after conyiction, such justice may by warrant direct the, same 
to be levied and raised by distress and sale, or in default or in-r 
sufficiency of distress may commit the offender to the bouse of 
correction,^ on a first offence, for not exceeding fourteen, and on 
the second or any subsequent offence, for not exceeding twenty* 
one days, unless the costs and penalty be sooner paid; 

See like provisions as to bakers and others residing oui of 
London or the liberties thereof, or beyond ten miles of tlie Royal 
Exchange, ^here an assize is set, 50 Geo. 3. c. 73. § 3. : and imth^ 
in l^ondon and its liberties, the weekly bills, and ten miles of the 
Royal Exchange. 3 Geo. 4. c. cvi. $ 16.] 

3^ By the 27 Hen. 6. c. 5- Considering the abominable inju- Fairs and 
ries and offences 4one to Almighty God, and to his saints, always 
aiders and singular assisters in our necessities, because of fairs day. 
and markets upon their high and principal feasts, as in tlie feast, 
of the Ascension of our Lord, in the day of Corpus Cbristi, in 
the day of Whit Sunday, in Trinity Sunday, with other Sundays, 
and also in the high feast of the Assumption of our Blessed Lady, 
the day of All Saints, and on Good Friday, aecustomably and 
miserably holden and used in the realm of England ; in which 
principal and festival days, for great earthly covetise, the people * 
is more willingly vexed, and in bodily labour foiled, than iu other 
Iprial days, as in fastening and making their booths and stalls, 
bearing and carrying, lifting and placing their wares outward 
and homeward, as though they did nothing remember the horri- 
ble defiling of their souls in buying and selling, with many deceit- 
ful lies, and false perjury, with drunkenness and strifes, and sq. 
especially withdrawing themselves and their servants from divine 
service ; it is ordained, tliat all manner of fairs and markets in. 
the said principal feasts and Sundays and Good Friday, shall 
clearly cease from all shewing of any goods or merchandizes, (ne» 
cessary victual only except,; upon pain of forfeiture of all the^ 
goods, aforesaid so shewed, to the lord of the franchise or liberty 
where such goods, contrary to this ordinance, sluill be shewed 
(tlie four Sundays in harvest except). Nevertheless the king of 



^lifa 


lii 9 ifjecial •grace fajraath<irlt|porth^'pariiiim^^ ^antet^‘Ui<tb0fli'^ 
power, wfai^ of old time hott^to^dBy to bold their feir or 
but only upon the festival' da^s^e^esaid, to h<dd by thesaibe 
authority and strength of hitr old grant, mthin three d/iys 
befin^e the eoi^^easte^ or nekt proclaipation first mude taCbe^: 
simple coiiiil^h pe^e upon which day the aforesaid fair ^aH * 
be holden, always to be certified, without any fine or fee to be 
taken to the king’s use. And they which of old time have, by 
special grant, sufficient days before the feasts aforesaid^ or after, 
shall in like manner as is aforesaid hold their fairs and markets 
the full numbe^r of their- days ; the said festivals, and Sundays, 
and Good Fridays except 
t 4*17 ] 'Provided, that this present ordinance shall endure until the 
next parliament, and so forth ; except in the said parliament a 
reasmiable cause be alleged, shewed, and proved, for the which 
it shall seem not expedient that the aforesaid ordinance shall so 
mdui^ 

Within three days neact before the said feast^ or next 
In the 8 & 9 of queen Elizabeth, a bill was read the first and 
second time, to avoid fairs and markets on Sunday, to the next 
working day following ; which therefore seems to be the bill that 
had been prepared in the .convocation of 1562, whereby it was 
provided, that upon every Sabbath day and principal feast-day, ‘ 
be kept neither open fair nor market throughout the year : and 
that all persons or corjiorations, having by patent such days ex- 
pressed, may change the same days with the days immediately 
following or going before the said Sundays or principal feast-days. 
Gibs. 24. 2. ‘ 

» In the third year of king Charles the first, a national fast 
having been appointed, the bishop of Winchester was directed 
to move the king, that whereas on that day divers fairs and’, 
markets were granted to divers towns by charter, his majesty 
would be pleased, that ip those places they might have liberty 
to keep the said fast the next day after the said fairs ended, riot- . 
withstanding his majesty’s ^proclamation to that day; with' which- 
bis majesty was well pleased, and the bishops of each diocese 
were directed by the house to take care accordingly. Gibsi 275. 

•At SB & 39 £L Comyns v. Boyn\ A fair holden upon the 
Sunday is sufficient in law ; for although by the statute there is 
a<penalty inflicted upon the party that sells upon that day^ yet it 
niaketb n<?t the sale to be void. - Cro. Eliz. 485. « ♦ 

Sports. 4. By the 1 C c. 1. Forasmuch as there is nothing more 
acceptable to God, than the true ^and sincere service. and worship > 
of him according to bis holy will, and that the keeping holy 
Lord^s ddy ia a principal part of the true service of God, 
in very many pjaces gf this realm hath been and now is profaned 
and neglected by a disortferly sort of peoplt^' in exercising otMl 



fi^tiettting bear-^baitlngy baU-faiiiting^^^it)leiiad^»>C0iHii^ 
and other nidawful exercises and* paitifiles .vpdn tlie Lord* s day ; 
iml for that maDy quarrels, bloodsheds, ami’ other great incon*^ 
verliences, have gro#ii by the resort and concourse of people 
going out of their own parishes, to such disordere^o^^ unlawful 
eKercises and. pastjmes, neglecting divine service; m iheir 
own parishes aiul ^sewhere: it is enacted, that from henbefiwrth 
there shall be no meetitigSf assemblies^ or conc^rse. of pet^ple^ tnd ^ L ^18 3 
their own parishes^ on tiie Lor^s dat)^ for any spinris and pdxtimes 
•isihatsoeuer ; nor any bear-baiting, bull-baiting, interludes,common 
plays, or other unlawful exercises and^pastimes, used by< apy 
persons within their own parishes. And every person oiFendilig 
in any of the ^premises shall forfeit for every ofibice jid, to 
the use of the poor. And any justice of the peace of the county, 
or chief officer of a city, borough, or town corporate wherje Ae 
offence shall be committed, who on his own view, or confession 
of the party, or proof of one witness by oath, shall find any person 
offending in the premises, shall give warrant rnder his hand and 
seal to the constables and churchwardens of thte parish where the 
offence shall be committed, to levy the said penalty so assessed 
by disti*ess and sale ; and in default of such distress, that the 
party offending be set publicly in the stocks by tlie space of three 
hours. Provided, that no man be impeached by this act except 
he be called in question within one month next after the offence 
committed. Provided also, that the ecclesiastical jurisdiction^ by 
virtue of this act, shall not be abridged ; but that the ecclesiastical 
court may punish the' said offences, asi if this act had not been 
made. 

The keeping holy <yf the LortTs day'} Which duty Linwood 
thus dei^ribes : To keep it holy and pure with reverence, that is 
to say, generally, by ceasing on that day from wickedness ; par- 
ticularly by resting from bodily labour, which hinders the oper- 
ations of the soul towards God ; and most especially, by employing 
it wholly in divine contemplations. And elsewhere, he says, we 
must rest wholly unto God. From wjiich, and from the m^y 
laws that were made in the times of our Saxon ancestors against 
profaning the Lord’s day, the learned bishop Stillin^eet draws 
this pious conclusion, that the religious observation of the Lord»s 
day is no novelty started by ^ome sects and parties among us j 
hut tfiat it hath been the general sense of the best part of die 
Christian world, and is particularly enforced upon us ot the chipch 
of -England, not only by the homilies, but by the most ancient 
eQclesiastical laws amongst us. Accordingly, (beftare the book of 
sports had been set forth by king James the fipt,) not only the 
injunctions of Edward the sixth and queen Elizabeth had spe-* 
cUUy enforced this duty, . but a bill had been pipvided by the 
bishops in the tweltUi year of queen Elizabeth, for enforqing the 



obsefftrfttion of it; and divet^ bills for that end had alsd 
actually brought into paHiiilhent : <mei In the 37 SL thtitled^ 
a bill for the better and inore reverend observing of the Sabbath 
day ; which having passed both houses after^great disputation, waS 
C 4fl9 3 dented theTfoyal assent^, probably upon the dislike the queen had 
of the parllfU^ent^s intCTmeddling in matters religion. Tht^e 
attempts of the like nature were also made iS^^ihe reign of king 
James the first; as appears by the journals of parliament in the 
several years : |ihd (after what had been done in the first and in 
the third year of king Charles tlfe first) we find a bill in parlia- 
m^nrin the sixteenth of Charles the second, for punishing divers 
abuses committed on the Lord’s day ; and in the same year, when 
a biA^fdt the better observation of the Lord’s day was prepared 
for^He royal assent, and ready to be passed, it was stolen, and 
COUI 4 not be recovered upon a strict examination made by the 
house of lords. Gibs. 236. 

T^i^e sh&ll be no meetings^ assemblies^ or concourse of people^ out 
cf their awn parishes^ on the Lordh day ^ for any sports tind pastimes 
'whatsoever'} This also was provided against in king James’s book 
of sports : “ We do likewise straightly command that every 
person shall resort to his own parish church, to hear divine 
** service, and each parish hf itself to use the said recreation after 
divine service.” Gibs. 236. 

For any sports and pastimes whatsoever} King James the first, 
in the aforesaid book of sports, in the year 1618, publicly de- 
clared to his subjects these games following to be lavfid; viz. 
dancing, archery, leaping, vaulting, may-games, whitsun ales; 
and morris dances ; and tud command ..that no such honest mirth 
or recreation should be forbidden to hil*Subjects on Sundays after 
evening service : but restraining all recusants from this liberty ; 
and commanding each parish (as was said before) to use these 
recreations by itself ; and prohibiting all urdavful games, bfear- 
baiting, bull-baiting, interludes, arid bowling by the meaner sort. 
nalt. c. 46. Gibs. 236. ' 

Killing [5. (1.) By the IS Geo^S. c. 80. §6. If any person or persons 
game or shall upon a Sunday or on Christmas day, in the day time, know- 
gun on a wilfully take, kill, or destroy any hare, pheasant, par-» 

Sunday or tpjdge, heath game, or moor game, or shall upon a Sunday or on 
Christmas. Qiristtnus day use any gun, dog, net or engine for taking, killing, 
or destroying any of the same, every such person being convicted 
thereof upon the oath or oaths of one or more credible witness 
or witnesses, before one or more justice or justices of the peace, 
in the manner and form prescribed by the said act, shall forfeit 
for the first ofience a sum not exceeding 20/., nor less than iOL ; 
for the second offence not more than 30/^, nor less than 20/i'; 
and for the third offence may be committed to the common ^61 
of the county, till he enter into a recdgnbsance to appear 'at the 

12 



nis^t qwrter fiessions^ wh^re, if he.43€ coavietfdi he shell ^forfeit 
sum of 50L ; which if he negleot^i^F refuse tp pay» be may be 
imprisoned for a term not less than mx im. more ihaa twelve 
months, and at the expiration thereof be publicly wbipt.] 

5. (2.) By the 21 Geo. 3. c.49. Whereas bouses Houses of 

rooms, or places*^ within London and Westmiiisw^or^ in-^he rogntf*"* 
neightourhood th^eof, have been frequently opened for piiblie 
entertaining or amusement, upon the evening of the Lord^s day; 

and at other places within the said limits, under, ^^pretence -bf iio^ 
quiring into religious doctrines, debates hdve frequently been 
held on the evening of the.Lor^i^s day, oonceruing divers text^of 
holy scripture, by persons unlearned and incompetent to expmin 
the same, to the corruption of good morals, and to the^^eat 
encouragement of irreligion and profaneness : it is enacted^, that 
every house, room, or other place, which shall be opened ox used 
for public entertainment or amusement, or for publicly debating 
on anjj^ subject whatsoever, upon any part of the LortPd da^alled 
Sunday, and to which persons shall be admitted by the paympnt 
of money, or by tickets sold for money, directly or indirectly, 
shall be deemed a disorderfy house or place ; and the keeper 
thereof shall forfeit 200/. for every Sunday the same shall be so 
used as aforesaid, and be otherwise punishable as the law directs 
in cases of disorderly houses ; and the pei*son managing the same, 
or acting as master of the ceremonies, or as moderator, president, 
or chairman in any such debate, shall forfeit 100/.; and the 
door-keeper or other person delivering out tickets, 50/. ; and any 
person advertising such amusement shall also forfeit 50/. The 
said penalties to be recovered, with full costs, in any of his 
majesty’s courts of recoUd at Westminster, by any person who 
shall sue for the same, within six calendar months after the 
offence committed. Provided, that nothing herein shall be con- 
strued to abridge the ecclesiastical jurisdiction, or any of the 
liberties or immunities of the act of toleration; 

6. Bj/ the 29 C. 2. c. 7. No person, upon the Lord’s.day, zliaU Proce8s.(5) 
serve or execute^ or came to be served or^exccutedy any writ^ processy 
warrant, order, judgment, or decree {except in cases of treasony 
felonyy or breach of the peace) \ but the services of the same shall 

be void to all intents and purposes : and the person so serving 
or executing the same, shali be as liable to the suit of the party 
grieved, and to answer damages to him for doing thereof, as if [ 421 ] 
ii§ had done the same without any writ, process, warrant, order, 
judgment, or decree at all. § 6. 

(5) Though many of the return days are fixed on Sundays, yet the 
court never sits to receive these returns till the Monday after ; and 
therefore no proceedings can be held, or judgment given, or supposed 
to be given, on a Sunday# 3 BL C. 276. citing Stvamt v. Broody 
i Jon. 156. Registr* 19. Davies v. Saltery 2 SM. 627. 6 Mod^^SO^ 



I emuUi oriMm? ^ Jk mwA ot tx/mk^ 

pmee^^^l ^Be|toMhIs>«ipiM^'Oiie nifa^^ 
fi» arros^^ andriigr on fikinj^ (as in Pnmot^% ct^ H. MjCar4 
who was fiftad 20& for so dmng) ; but with^&is circuipstanoB, that 
hevinjJ^t have arrested 4iia»s ttpon toy odier day of ' the week. 
.Agifeeably to .which, SkeHng said, upon, such a motion, he 
had Jcnibam a«lliBy attachments for arrestii^ a man upon aSumdayi 
but stBl the affidavit contained, that he might have been taken 
OR another diyi- to which Twisden added,. that so also it was.lbr 
arretfting a mm as he was going to church, to disgrace him. 

> Ct^ Gar. 60Q. l,Mod.^6. 

^rocess'i A libel was exhibited in the i^iritual court of Durham 
agai|btll woman for incontinence, and the citation was fixed upon 
th^Mlu^h door on a Sunday, according to custom ; upon which 
U'^Ojs urged as the opinion of civilians, that such citation -was 
stmmetit without a personal serving, and that this.had been the 
JSpnsttot plid^ce both before and since the stattute: 
ch^ef justice said, If the ecclesiastical law was and had wimys 
been to serve this process on a Sunday , (in which respect it was 
different from temporal process, which may be as well served on 
any other day), that then it did not seem to be the intehit of this 
statute, to take away the serving it in that manner ; which is only 
meant of processes that may as >ell he executed at any other 
time. 5 Mod. 449. 2 Salk. ^ ‘ 

[ 429 ] Except in cases of treason^ fehmf^ or breach of the peace"] But 

by the 5 An. c. 9. a judo’s warrant for apprehending a person 
escaped out of the King’s^ench or Fleet prison, may be executed 
on the Lord’s day. § 3. 

Breach (f the peace] A justice of dljb peace made a warrant to 
a constable, to take another person to find sureties, for the good . 
behaviour. Hie constable executed the warrant on a Sund^: 

(x) If Sunday be the last of the fom days allowed to plead in aba^- 
tnent, the defendant such plea on the fifth day, ^Lee v. Carb 

^ 0 ^,] S T. hep. 642. ) ; j^bUt'the four days are inclusive of the first and 
last. Jennings v. Webb^ 1 21/2.277. Harbo¥d v. PerigaU 5T.R.2\0.] 
So if a plea be demanded on a Saturday, the defen&nt has twenty- 
four hours to plead, exclusive of the whole of Sunday. [^Solomons v. 
Breemanf] 4 T. Rep.BSl. And if exception be taken to bail, in which 
ci^ four days are allowed to perfect bail (tb^^first exclusive, and the 
last inclusive); if the exception be takeg^pn s Wednesday, Sunday 
beinff np.day, an attachtuent cannot regularly issue against the sherilF 
tillthe Tuesday folloiving. [^Northv.Evans^] 2 H.BLSS. Ifamanbe 
arrested on a Sunday, he may be discharged out of custbdy by apply- 
ing to the courts of law ; but being once in lawful custocfy, if he 
escape without the privity of the sheriff, he may be retaken at any 
time* [^Aikihson v. Jameson,] 5 T. Ree. 25. (See also X. 1. 

Writs which a^e returnable on a Sunday, must be executed at latest 
the Saturday before. [Loveridge, one, &c. v. PlaislotvJ 2 //. Bl. 29. 



and be.was wttfied by the cbuit ; who resdhre^ 4Jbat a^wanrant 
fi>F the good behayiour^is a warieini'fiNr lltt^pe^^nd and^ 
that this statute is to bo favourably bflerpr^tad .i^r^e peace.^ 
i2aym«<25a . . ‘ ■ ‘■' 

7. By the same statute, any^persm whi^, shall irofi^mon^ 
the Ijord^s day^ shall be then robbed ; no hundred, or th^ imia^ 
bitants thereof shall be charged with or answerable'^^^r^einy 
robbery so committed; but the person so robbed shall be fcarred' 
from bringing any action for the said robbery.^ Nevertbldess, 
the inliabitants of the counties and hundreds (dfler notice of any 
such robbery to them or some of them given, />r after 'hue ana 
cry for the same to be brought) shall make frcsli suit after ffie 
offenders; on j^ain of forfeiting to the king os much mdiicl|it^as 
might have been recovered against the hundred by th^pajiy 
robbed, if this law had not been made. § 5 . ^ , 

If any pel This clause was probably inserted, vvWfthi^ 

ref^ei|gt to a judgment given in the court of bi%!^ bench,,^ 
ibf. far the case between Waite and the Himdred of Stoke; 
where the question wa% whether one being robbed upon the 
Sunday morning in time of diVine service, and making hue and 
cry, aMld ihe hundred not producing any of the robbers, the said 
hundred should be chargeable by me statute. And this question 
was twice argued at the bar on both sides; and the justices, deli« 
vering their opinions seriatim^ because it was a leading case in 
this point, and had never before been questioned, Croke^ Dode^ 
ridge^ and Haughtan held thaf the hundred was chargeable ; but 
Montague chief justice held the contrary, for this among other 
reasons, because the law ^points that men should be at divine 
service on Sunday, and asij^is at the peril of those who will travel 
upon Sundays, if they be robbed. However judgment was given 
otherwise ; and it appears not by the report what the particular 
occasion was to travel on the Sunday. Cro, Ja. 496. Gibs. 239. 

Which shall travel upon the Jjordls day'\ M. 7 G. Teshmakei' 
against the Hundred of Edmington. The plaintiff lived a mile 
from the church, and going thither witji his lady in his coach 
upon a Sunday, was robbed ; and brought his action against the 
hundred, and recovered ; for the statute extends only to the case 
of travelling: but Pratt chief justice smd, If they had been going [ 423 ] 
to make visits, it might have been otherwise. Str. 406. [y) 


(y) In which opinion the court of common pleas afterwards con- 
curred* Com. JR. 345. 
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^CWCERNING the-adminWering of this sacrament to sick 
persons : see title 

[And concerning the taking of the sacrament before election 
into any office of magistracy, or place relating to the government 
of any corporation : see title I. 4. 

1. Rubric. There shall iion6 be admitted to the holy com- 
munion, until such tiinife as he be confirmed, or be ready and 
desirous to be confirmed. 

, Pfeccham. None shall give the communion to th^ pafishioner of 
andih^ priest^, ^thout his manifest licence: which ordinance never- 
iheless shall extend to travellers^ nor to persons in danger^ not* 
to cases of necessity. Lind. 233. 

* ’ TraveUer^ For travellers are parishioners of everpi^arish. 
ld% i 


Persons in danger'] That is, in, danger of death. Id 

And by Can. 28. The churchwardens or questmen and their 
assistants shall mark, as well as the minister, whether any 
strangers come often and commonly from other parishes to their 
church, and shall shew their minister of them, lest perhaps they 
be admitted to the Lord’s table amongst others; which they 
shall forbid, and remit such home to their own parish churches 
and ministers, there to receive the communion with the rest of 
their own neighbours. 

Ruhr. And if any be an open and notorious evil liver, or have 
done any wTong to his neighbours by iJrord or deed, so that the 
congregation be thereby offended ; the curate, having knowledge 
thereof^ shall call him and advertise him, that in any wise he pre- 
sume not to come to the Lord’s table, until he hath openly 
declared himself to have truly repented, and amended his for- 
mer naughty life; that the congregation may thereby be satis- 
[ 424 ] fied, which before w ere offended ; and that he hath recompensed 
the parties to whom he hath done wrong ; or at least declare 
himself to be in full purpose so to do, as soon as he conveniently 
may. 

Ruhr. The same order shall the curate use with those betwixt 
whom he perceiveth malice and hatred to reign ; not suffering 
them to be partakers of the Lord’s table, until he know them to 
be recoiiciled. And if one of the parties so at variance, be con- 
tent to forgive, from the bottom of his heart, all that the other 
^ hath trespassed against him, and to make amends for that he 

himself hath offended, and the other party will not be persuaded 
to a godly unity, but remain still in his frowardiiess and malice; 
the minister in that case ought to admit the penitent person to 
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the holy communion, and not him that is ob^tifuite. Provided, 
that every minister so repelling any, as is specified in this or the 
next preceding paragraph of mis rSrie^ be obliged to give 
an account of the same to the ordinary, within fourteen , days 
after, at the farthest. And the ordinary shall proceed 
the offending person, according to the canon. 

By Om. 26. No minister shall in any wise admit td the re- 
ceiving of the holy communion, any of his cure, or flock, which 
be openly known to live in sin notorious, without repentance ; 
nor any who have maliciously and openly contended with their 
neighbours; nor any churchwardens* or sidemen who refuse 
or neglect to make presentment of offences according^^to. their 
oaths. ft > 

By Can. 27. No minister, when he celebrajtcth t^^ycem- 
mmiion, shall wittingly administer the same to ahy but to such 
as kneel, under pain of suspension ; nor, under the like pain, to 
any that refuse to be present at public prayers, according tb the 
orders of the church of England ; nor to any that are common, 
and notorious depravers of tjie book of common prayer, and ad- 
ministration of the sacraments, and of the orders, rites, and 
ceremonies therein prescribed ; or of any thing that is contained 
in any of the 39 articles ; or of any thing contained in the 
book of ordering priests and bishops; or to any that have 
spoken against and depraved his majesty^s sovereign authority in 
causes ecclesiastical; except every such person shall first ac- 
knowledge to the minister before the churchwardens, his repent- 
ance lor the same, and promise by word (if he cannot write) 
that he will do so no more; and except (if he can write) he shall 
first do the same under his hand-writing, to be delivered to the 
minister, and by him sent to the bishop of the diocese, or ordi- [ 425 ] 
nary of the place. Provided, that every minister so repelling 
any (as is specified either in this, or in the next preceding con- 
stitution) shall upon complaint, or being required by the ordinary, 
signify the cause thereof unto him, and therein obey bis order 
and direction. • 

By Can. 109. If any offend their brethren either by adultery, 
whoredom, incest, or drunkenness, or by swearing, ribaldry, 
usury, or any other uncleanness, or wickedness of life ; such nb- 
torious offenders shall not be admitted to the holy communion, 
till they be reformed. 

2. Can. 71. No minister shall administer the holy communion Not to be 
in any private house ; except it be in times of necessity, when adminis. 
any being either so impotent as he cannot go to the church, or 
very dangerously sick, are desirous to be partakers of the holy houses 
sacrament: upon pain of suspension for Ae first offence, and 
excommunicaticn for the second. Provided, that houses are 
here reputed for private houses, wherein are no chapels dedi- 
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caied and allowed, by the ecclesiastical laws of this realm. And 
pi*ovided also, under the painr before expressed, that no chap- 
lains do administer the comAnunion in any other places, but in 
the chapels of the said houses; and that also they do the same 
vefy seldom upon Sundays and'^ holidays : so that both the lords 
and masters of the said houses and their families, shall at other 
times resort to their own parish churches, and there receive the 
holy communion at the least once every year. 

3. Can, 22. We do require every minister to give warning to 
his parishioners publicly in the fchurch, at morning prayer, the 
Sunday before every tiihe of his administering that holy sacra- 
ment, . for their better preparation of themselves : which said 
wami& we enjoin the said parishioners to accept and obey, 

penalty and danger of the law. 

: The minister shall always give warning 
celebration of the holy communion, upon the Sunday, or 
som^ hofiday kifoiediately preceding. 

4. as intend to be partakers of the holy com- 
munion shilU signify their names Jto the curate, at least some 
time the day before. 

jB. 13 Car. 2. An action upon the case was brought against a 
minister for refusing the sacrament to another, and the jury 
found for the plaintifl^ and gave damages. And it w^as moved 
in arrest of judgment, among other things, that the party had 
not set forth in his declaration, that he gave notice according to 
the statute ; nor that he was a parishioner of that parish ; with- 
out which the minister might not admit him by the laws of the 
church. But these points appear not to. have come under con- 
sideration, because another exception was of itself adjudged to 
be fatfd, viz. that the plaintiff declared for not administering 
two Sundays, and had not set forth that in the second instance he 
desired the minister to do it, and yet entire damages had been 
given for both. 1 Sid. 34. 

5. Ruhr. There shalbbe no celebration of the Lord’s supper, 
except there be a convenient number to communicate with the 
priest, according to h.is discretion. 

And if there be not above twenty persons in the parish of 
discretion to receive the communion; yet there shall be no 
communion, except four (or three at the least) communicate with 
the priest. 

And in cathedral and collegiate churches and colleges, where ^ 
there are many priests and deacons, they shall all receive 
qommunion with the priest every Sunday, at the least, except 
^ey have reasonable cause to the contrary. 

6. Can. 82. Whereas we have no doubt, but that in all 
churches convenient and. decent tables are provided and placed, 
for the celebration of the holy communion ; we appoint that the 



same tables shall, from time to time, be kept and rq>aired, in 
sufficient and seemly manner, and covered in time of divipe ser- 
vice with a carpet of silk or other decent stufl^ thought meet by 
the ordinary of the place, if any question be made of it, and with 
a fair linen cloth at the time of the ministration, as becometli 
that table ; and so stand, saving when the holy communion is to 
be administered, at which time the same shall be placed in so 
good sort within the church or chancel, as thereby tlie minister 
may be more conveniently heard of the communicants in his 
prayer and ministration, and the communicants also more con- 
veniently and in more number may cotnmunicate with the smd 
minister. 

7. By 20. The churchwardens, against the'^^l^e of Bread and 
every communion, shall at the charge of the parish, with^jj|^^ wmo to be 
vice and direction of the minister, provide a 

of fine white bread, and of good and wholesome wine, 
number of communicants that shall receive: ^/ wbiiSih 

shall be brought to the communion table, and sweet 

standing pot or stoop of pew.ter, if not of pure? metjsl. 

And by the rubric : The bread and wine for the communion 
shall be provided by the curate and churchwardens, at the 
charges of the parish. 

In the case of Franklyn and the Master and Brethren of St. [ 427 ] 
Crossy T. 1721. Although by the endowment, the vicar was to 
find the sacrament wine ; yet the court were of opinion it should 
be found by the parishioners, according to the canon. Bunb. 79. 

It had been better to have said, according to the t'ubric; 

which is established by act of parliament. 

And to take away all occasion of dissension and su)>erstitioii, 
which any person hath or might have concerning the bread 
and wine ; it shall suffice, that the bread be such as is usual to 
be eaten, but the best and purest wheat bread that conveniently 
may be gotten. 

8. In the rubric in the communion service of the 2 Ed. 6. Offertory, 

it was ordained, ‘‘ that vrhyles the clearkes do syng the ofler- . 

“ tory, so many as are disposed, shall offer to the poore 

‘‘ mennes boxe, every one according to his habilitie and qharit- 

able mynde.” • 

And by the present rubi'ic : Whilst the sentences of the offer- 
tory are in reading, the deacons, churchwardens, or other fit per- 
son appointed for that purpose, shall receive the alms for the 
poor, and other devotions of the people, in a decent basin to be 
provided by the parish for that purpose, and reverently bring it 
to the priest, who shall humbly present and place it upon the 
holy table. 

And after divine service is ended, the money given at the oflfer- 
tory shall be disjmsed of to such pious and charitable uses, as 
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the minister and churchwardens shall think fit; wherein if they 
disagree, it shall be disposed of ^ the ordinary shall appoint. 

9. Itvbr. Such ornaments of the church, and of the ministers 
thereof, at all times of (iheir ministration, shall be retained and be 
in use, as were in the church of England by the authority of par- 
liament in the second year of the reign of king Edward the sixth. 

And by the rubric of the 2 -Bdw. 6. It is ordained, that upon 
the day and at the time appointed for the ministration of the holy 
communion, the priest that shall execute the holy ministry shall 
put upon him the vesture appointed for that ministration, that is 
to say, a white albe platu, with a vestment or cope : and where 
there be'many priests or deacons, there so many shall be ready 
to help the priest in the ministration as shall be requisite; and 
shall have upon them likewise the vestures appointed for their 
ministry, fiiat is to say, albes with tunacles. 

And whensoever the bishop shall celebrate the holy commu- 
nion in the church, or execute any other public ministration ; he 
shall have upon him, besides his rochet, a surplice or albe, and 
a cope or vestment,* and also his pastoral staff in his hand, or else 
borne or holden by his chaplain. 

10. Art. 28. Transubstantiation (or the change of the sub- 
stance of bread and wine) in the supper of the Lord, cannot be 
proved by Holy Writ; but it is repugnant to the plain words of 
Scripture, overthroweth the nature of a sacrament, and hath given 
occasion to many superstitions. 

And by the statute of the 25 Car. 2. c. 2. The declaration re* 
quired as a qualification for offices, is as follows : “ I, A. B., do 

declare, that there is not any transubstantiation in the sacra- 

ment of the Lord’s supper, or in the elements of bread and 
** wine, at or after the consecration thereof by any person what- 
‘‘ soever.” 

11. By Can. 27. No minister, when he celebrateth the com- 
munion, shall wittingly administer the same to any but to such 
as kneel ; under pain of suspension. 

And by the mbric at thcend of the communion office : Where- 
as it is ordained in tins office for the administration of the lord’s 
sapper, that the communicants should receive the same kneel- 
ing, (which order is wt H meant for a signification of our humble 
and grateful acknowledgment of the benefits of Christ therein 
given to all worthy receivers, and for the avoiding of such pro- 
fonation and disorder in the holy communion tis might otherwise 
ensue,) yet lest the same kneeling should by any persons, either 
out of ignorance and infirmity, or out of malice and obstinacy, 
be misconstrued and depraved; it is here declared, that thereby 
no adoration is intended, or ought to be done, either unto the 
sacramental bread and wine there bodily received, or unto any 
corporal presence of Christ’s natural flesh and blood; for the 
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sacmniental bread and wine remain still in tlieir very natural sub- 
stances, and therefore may not jbi^ t^ored (fpr that were idolatry, 
to be abhorred of all faithful Christians); and the natural body 
and blood of our Saviojur Christ a^^.in heaven, and not here ; it 
being against the truth of Christ’s natural body, to be at one time 
in more places than one. 

12. Art. SO. The cup of the Lord is not to be denied to tlie Commu- 
lay people ; for both the parts of the Lord’s sacrament, by Christ’s 
ordinance and commandment, ought to be ministered to all Chris- 
tian men alike. 

And by the statute of die iJEdw.G. ^ 1. forasmuch as it is 
more agreeable to the first institution of the said sacrament, and [ 429 ] 
more conforn^ble to the common use and practice of the apostles 
and of the primitive church for above 500 years after Chrkt’s 
ascension, that the same should be administered under both the 
kinds of bread and wine, than under the form of^bread^ only ; and 
also it is more agreeable to the first institution of Christ, and to 
the usage of the apostles and the primitive church, that the peo- 
ple should receive the same with die priest, dian th^ the priest 
should receive it alone : it isitherefore enacted, that trie said most 
blessed sacrament be commonly delivered and ministered unto the 
people, under both the kinds, that is to say, of bread and wine, 
except necessity otherwise require. And also diat the priest 
which shall minister the same shall, at the least one day before, 
exhort all persons which shall be present, likewise to resort and 
prepare themselves to receive same. And when the day pre- 
fixed cometh, after a godly exhortation by the minister made, 

(wherein shall be further expressed the benefit and comfort pro- 
mised to them which worthily receive the holy sacrament, and 
danger and indignation of God threatened to them which shall 
jiresume to receive the same unworthily, to the end that every 
man may try and examine his own conscience before he shall re- 
ceive the same,) the said minister shall not without a lawful cause 
deny the same to any person that will devoutly and humbly de,- 
sire it. — Not condemning hereby thp usage of any church out 
of the king’s dominions. § 7. 

13. Itudr. If any of the bread and wine remain unconsecrated, Bread and 
the curate shall have it to his own use; but if any remain of that 

which was consecrated, it shall not be carried out of the church, 
but the priest and such other of the communicants as he shall 
then call unto him, ‘jhall, immediately after the blessing, rever- 
ently eat and drink the same. _ . . , 

14. By a constitution of archbishop Langton, it is enjoined, Oblations 

that no sacrament of the church shall be denied to any one, upon ® 

the account of any sum of money; but if any thing hath been ac- 
customed to be given by the pious devotion of the faithful, justice 

u 11 4 
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shall be done thereupon to t^Q;, churches by the ordinary of the 
place ^erwards. Lind.27Sf» j* 

Upon the account of any of mofiey] Used to be paid or 
taken in the administration^jany of the sacraments. 

Hath been acemtomed ta oe given'] That is, of old, and for so 
long time as will create.. at prescription, although at first given 
voluntarily ; for they who have paid so long, are presumed at first 
to have bound themselves voluntarily thereunto. Id, 

And by the rntnic : Yearly at Easter, every parishioner shall 
reckon with the parson, vicar, of curate, or his or their deputy 
or deputies; and pay to them or him all ecclesiastical duties, ac- 
customably due then and at that time to be paid. 

15. By the ancient canon lavo^ every layman (ijot prohibited 
by-crimes of a heinous nature) was required to communicate at 
least thrice in the year, namely, at Easter, Whitsuntide, and 
Christmas; and the secular clergy not communicating at those 
times, were not to be reckoned amongst catholics. Gibs^ 387. 

And by the r'lthric in the book of common prayer : Eveiy pa- 
rishioner shall comlnunicate at the least three times in the year, 
of which Easter to be one. 

And by Can,2\, In every parish church and chapel where 
sacraments are to be administered, the holy communion shall be 
administered by the parson, vicar, or minister, so often, and at 
such times, as every parishioner may communicate at the least 
thrice in the year, whereof the feast of Easter to be one : accord- 
ing as they are appointed by the book of common prayer. 

And the churchwardens or questmen, and their assistants, shall 
mark (as well as the minister) whether all and every of the pa- 
rishioners come so often every year to the holy communion, as 
the laws and constitutions do require. Can, 28. 

■ And shall yearly, within forty days after Easter, exhibit to the 
bishop or his chancellor, the names and surnames of all the pa- 
rishioners, as well men as women, which being of the age of six- 
teen years received not the communion at Easter before. Can, 
112 . 

By Can, 21. All deans, wardens, masters, or heads of cathe- 
dral and collegiate churches, prebendaries, canons, vicars, petty 
cnmoiis, singing-men, and all others of the foundation, shall re- 
ceive the communion four times yearly at the least. 

And by Can, 23. In all colleges and halls within both the unb 
versifies, the master and fellows, such especially as have any pupils, ^ 
shall be careful that all their, said pupils, and the rest that remain ' 
among them, do diligently Sequent public service and sermons, 
and receive the holy communion, which we ordain to be adminis<*> 
tered in all such colleges and halls, the first and second Sunday 
of every mouth; requiring all the said masters, fellows, and scho*^ 
lars, and ail the rest of the students, officers, and all otlier the 



servants there, so to be ordered, that eteiy ori6 of tKeiii sbatt com- 
municate four times in the year at the least, kneeling reverently 
and decently upon their knees, a<^rdihg to the order of the 
communion book prescribed in thf^^p!^alf 

16. By the 1 JSrfw. 6. r. 1. Wl^ever shall deprave, despi^, 
or contemn the most blessed sacrament? of the body and blood of 
bur Saviour Jesus Christ, commonly called the sacrament of the 
altar, and in Scripture the supper and table of the Lord, the com- 
munion and partaking of the body and blogd of Christ, in con- 
tempt thereof, by any contemptuous words, or by any words of 
depraving, despising, or reviling, or whbSoever shall advisedly in 
any other wise contemn, despise, or revile the said most blessed 
sacrament, contrary to the effects and declaration abovesttlj^ ; 
shall suffer imprisonment of his body, and make and ransdhi 
at the king’s tvill. And the justices of the peace, or three of them 
at least, whereof one to be of the quorum, shall have power to 
take information and accusation by the oaths of two witnesses ; 
and after such accusation or information so had, to inquire by the 
oaths of twelve men, in eveiy their four (juarLer sessions yearly 
to be holden, of all and singular such accusations or informations 
to lye bad or made of any the offences aforesaid; and upon every 
such accusation and information, the offender shall be inquirea 
of and indicted before the said justices, or three of them as afore- 
said, of the said contempts and offences, by the verdict of twelve 
men, if the matter of the said accusation and information shall 
seem to the said jury good and true. § 1. 

And the said justices, or three of them as aforesaid, before 
whom any sucli presentment, information, and accusation shall 
be made, shall examine the accusers what other witnesses were 
by and present at the time of the committing the offence, and 
how many others than the accusers have knowledge thereof; 
and shall have power by their discretion, to bind by recog- 
nizance as well the said accusers, as all such other persons 
whom the said accusers shall declare to have knowledge of the 
offences .by them presented and informed, every of them in 5L to 
the king, to appear before the said justices, before whom the 
odender shall be tried, at the day of trial and deliverance of such 
offender. §2. ’ 

And the said justices, or three of them as aforesaid, shall 
have power to m^e process against every person so indictedi W 
two capiases and an exigent, and by capias vtlagatum, into’ ail 
the places within this realm ; and upon the appearance of the 
offender, to determine the offences aforesaid : and the said 
justices, or three of them as aforesaid, shall have power to let 
any such person so indicted, upon sufficient sureties- by their 
discretion, to bail for their appearance to be tried.* $ 3. 

Provided, that the said justices at their quarter sessions 
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where any offender shall be or stand indicted of any of the said 
oSfenicesy shall direct a writ in the king’s name} to the bishop of 
diocese wherein the offence is supposed to be committed} 
willing and requiring the*said bishop to be in his own person} or 
by his chancellor} or other his sufficient deputy learned} at the 
quarter sessions in the said county to be holden, when and 
where the said oflender shall be arraigned and tried, appointing 
to them in the said writ the day and place of the said arraign- 
ment ; which writ shall be of this form : “ The king, &c. to the 

bishop of greeting. We command you, that you, your 

chancellor, or other ^ur deputy sufficiently learned, be with 
our justices assigned to kefep the peace within our county of 

such day ; at our session then aqd there to be 

“ holden, to give counsel and advisement to the same our 
“justices assigned to keep the peace as aforesaid, upon the 
“ arraignment and delivery of the offenders, against the form 
“ of the statute, concerning the holy sacrament of the altar.” § 4. 

'Provided, that no person shall be indicted for any the said 
offences, but within three months next after the offence com- 
mitted. § 5. 

And in all trials for such offences before the said justices, the 
person complained of and arraigned shall be admitted to purge 
or try his innocency, by as many or more witnesses in number, 
and of as good honesty and credence, as the witnesses be which 
deposed against him. § 6. 

17. Upon the Sundays and other holidays (if there be 

no communion) shall be said all that is iippoiiited at the com- 
munion, until the end of the general prayer for the whole state 
of Christ’s church militant here in earth, together with one or 
more of the collects there following: concluding with the 
blessing. 


j0@al)ometan0. 

T^R. Hawkins say , it seems to be agreed to be a good ex. 

ception to a witness, that he is an infidel ; that is, that he 
believes neither the Old nor New Testament to be the word of 
God, on one of which our laws require the oath should 
administered. 2 Halo. 4S4. 

^Nevertheless, infidels ^ some cases have been admitt^ to 
give evidence. 

'nms in the case of Omic/iund and Barker^ in the court of 
chancery,' a Mahometan was sworn upon the Koran. 2 Ef. 
Cos. Abr. 397. 
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And M. ] 2 Geo. 2. At the dollitcll, Doc. ;9. 1738, present, 
the two chief justices. On a complaint of Jacob Fachina a^nlt 
general Sabine, as governor of Gibndtar; Alderaman Ben At^so, 
a Moor, was produced as a witness, and sworn upon tlie Koran. 
Sir. 1104.. 

See Cgiittg. ^ 


flgarrtase,. 

CONCERNING manying again, theTforraer husband or wife 
being living : see tit. ]3o(p0(llttp. 

Concerning ’a man marrying a second wife, the former wife 
being dead ; or marrying a widow : see tit. 

[Having first premised, that the statute of the i Geo.i. c. 76., 
which will often occur in the following sections, doth not extend 
to the marriages of the royal fannly, see Royal Marriage Act, 
12 Geo. 3. r. 11., hifra, I.; nor to Scotland ;• nor to any mar- 
riages amongst the people edited quakers, or amongst persons 
professing the Jewish religion, where bot/i the ■parties are quakers 
or Jews respectively (6), §30,31.(7); and extends only to 
Englatid, § 33. ; thus including Wales and Berwick-upon-Tweed, 
see 20 Geo. 2. c.4i2. § 3.] I will treat of tlie matters contained 
under this title in the following order : ■— 

I. Who may marry \and who may not'\. (Page 434.) 
II. Of marriage contracts. (Page 455.) 

III. Of banns. (Page 460.) 

IV. Of licence. (Page 462.) 

V. Wlwn and where to be solemnized ; and therein of 
clandestine marriages. (Page 465.) 

(6) Provisioir is therefore still wanting for marriages, where only 

one of the parties is a quaker, jew, or protestant dissenter of several 
persuasions, and the other a church of Eifgland protestant. In Jones 
V. Robinson, 2Pkill. Rep. 285., decided before 26 Geo.2. c.33. § 11. 
WM repealed by 3 Geo. 4/. c,75. §1., nullity of a marriage by reason of 
minority was established, one of the parties only (the woman) being 
a Jewess. ** 

(7) Tlie 26 Geo. 2. c. S3. § 17, 18. were to the same effect, adding 
the words, “ nor to any marriages beyond the seas as did 3 Geo. i. 
c, 75. § 24. 4 Geo. 4. c.67. 91. See it fra, as to the latter. 

Two printed copies of 4 Geo. 4. c. 76. are to be transmitted to the 
officiating ministers of the several parishdl and chapelries in Englnn^i 
respectively ; one of which copies shall be deposited and kept with 
the book containing the marriage register of such parish or chapelry, 
in the chest or box provided for the custody of the same. 4 Gw. 4. 
C.76. §32. 
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VI. Form of sokmuimtion. (Page 479.) 

Fee for marriage. , (Page 480.) 

*^11: Register of marriage^ ,. ( Page 482.) 

' lx. Certificate qf marriage. (Page 484.) 

X. Trial of marriage. ^Ibid.) 

XI. Divorce. (Page 499^^.) 

XII. Alimony. (Page 506.) 

XIII. Elopement. (Page ^08.) 

I. JVko may marry {and ii'ho may nof]. (8) 
l.Edm. Where there is not the consent of both parties, Jt ts 

(8) See Com. Dig. tit. Baron 8f Feme (B 2, 3, 4 .) ; and Blackstone 
a B<mm. 434, 435.) declares, that marriages had under ‘he 
disabilities of, 1. pre-contract; 2. consangutnay ; 3. afintty , ana 
4. some particular corporal injirmities, 
impotencu,) are, by our law, not void ab initio, or tpsofado ; 
aX onlV by sentence of separation, and in the hfeUmc ot both 
iarties; ‘because after the death of either, the marriage is already 
dissolved; and the sentence of the ecclesiastical court declaratory 
that it is void, cannot then tend to the reformation of the parties, 
'^us, in a case of affinity, Harris v. Hicks, Salk. 548., the spiritual 
Sirt was prohibited to annul a man’s ® 

sister after*^ her death, but was permitted to proceed for the incCTt. 
sSe also Hemming v. Price, Holt’s Reports, which was a case of con- 
saneuinity. The ecclesiastical court cannot annul a marriage after 
the^deatlfof one party, as it would bastardize the issue ; b“t it may 
punish the other tor incest or fornication. Broumsword v. 

2 Ves. 245. The canonical disability of pre-contract seems disposed 
of by 26 Geo.2. c. 33. § 13. (see h^a,A5f and note there) : ^ 

MilelUy and entering into religion, mentioned in the text, can rare y 
n w occur. As to consanguinity, affinity, and impotence, see infra, 

^^he^other sort of disabilities, viz. civil or municipal disabiliti^, 
make the marriage contVact void ab initio, and not merely void- 
Se; not that thfy dissolve a contract already ^ut Jey ren- 

der the parties incapable of performing any contract at idl . they 
do not put asunder those who are joined 

viously hinder the junction ; and if any persons under these legal dis- 
aWlities come together, it is a meretricious, and not a matnuMnid 
union. Per Sir J. Nicholl, in Elliott and mother y. Guru 2 Phill. 
ifi Blackstone declares these disabilities to be, l.Pmrwtar- 
or haSranother husband or wife living. 2. Want of age ^ 
when a male marries under fourteen, or a female under twe^e. 
3. Want of consent of pi^ts or guardians 
minor, not being widoweP or widow, 

nbw repealed by 3 Geo. 4. c;7S. § 1- 4 Geo. 4. . 

riage f an udt, de natkitate, (see 451. note,) ot ^ 

beig ifeund liinatic under a comniission, ‘‘a 

trustees, by statute, is not certified as sane by the chanceHor, or a 



no marriage. (9) Therefore they^^jiir^ give girh mto bqj/$ in 
their infancy^ do nothing; utikss parties shall cpnserU ^ 

they come to the age of disaetion. Tlierefore we do 
that* from lienceforth no persons^ inkibemits ne de cetera 
&c. shall be joined together, where both or either of the parties 
shall not have arrived to the age appointed by the laws and 
canons; unless such conjunction shall be dispensed withal^ in 
cases of necessity^ fen' the public welfare. Lind. 272. 

Where there is not^ t^ r.] This constitution is taken out of the 
decretals {z\ and was from thence transferred into the body of 
tlie English laws, in the council at WTestmioster, in the year 
1175. Gibs. 4^15. 

Girls unto bqys in llicir infancy'^ That is, under the age of 
seven years. Lindw. 272. ( 1 ) 

majority of the trustees : a sentence of nullity in the ecclesiastical 
court seems, however, necessary. Exp. Turing^ 1 Vcs. 4* B. 140. 

1. Former marriage^ or polygamy. See jpotefiamg* Suit of nullity for 
this cause must be sustained by' strict proof of the identity of the first 
husband and wife, on productiot^ before at least otic witness, who has 
known them in both characters ; and this is particularly required on a 
decree for confrontation. (2 Hagg. Rep. 188 — 190.) Thus nullity was 
established on making out the identity of the husband and first wife. 
Morphetjo^ v. Morphew^ 2 Phill. Rep. 321. But where this proof failed 
on a decree for confrontation, but was established on a criminal exa* 
mination for bigamy, the sentence of nullity was signed. Searle v. 
PricCy 2 Uag* Rep. 187. Where the identity of the parties married was 
granted, a marriage under a licence, in which one of the parties was 
described by a false Christian and surname, was held valid ; both being 
of age, and the party having passed many years by the false names 
before marriage. Cope v. Z?wr/, 1 Phill. Rep. ^2^. Deleg. As to 2. Want 
of age, see next note. 3. Want of consent to marriage of minor ; and 
4* Marriage of idiot or lunatic, sec supra. 

(9) Consensus, non concuhitus, facit nuptias. Co. Lit. 33. 

(z) Sec C. 30. Q. 2. and X. 4. 2. 2. 

(1) See Com. Dig. tit. Baron and Feme (B 5.). This is observed 
on with reprobation in Montesquieu* s Esprit des Loix, 1. 26. c. 3. 
Thus if the wife is past nine years of a|;e at her husband*s death, 
she shall be endowed of whatever age her husband be, though 
he be only four years old. Co. Lit. 33. These premature profan^ 
ations of marriage were probably owdng to the right possessed 
by the lord of putting up to sale the marriage of his inmnt tenant, till 
she was sixteen. Even the 18 Eliz. c. 7., which makes it capital 
** unlatifully and carnaUy to know and abuse any woman child under 
** the age of ten years,” seems to leave an exception for these mar- 
riages, by declaring only the unlawful and carnal knowledge of such 
woman child to be felony. Hence the abolition of feudal wardships 
and marilagia, by 12 Car. 2. c. 24., may have contributed to^this^iai- 
provement of the morals of the people. See 2Bla. Com. 131. n. IQ. 
Chr. However, if they marry irfra annos nubiles, or of discretion, 
viz* fourteen for the male, and twelve for the female, there needs no 
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Do notking] That is, as the bond of matrimony : nor even 
W td espousals, unless after the seventh year, it shall appear, 
either by word or deed, that they continue in the same miod; 
for then, from such willingness or consent, espousals do I^in 
between them. For if after the seventh year complete, both 
parties do continue in the same mind, this is sufficient as to 
espousals. Lindw. 2,72. 

Unless both parties shall consent after they conie to years of dis- 
cretioti] The time of agreement or disagreement, when they 
marry within the marriageable years, is for the woman at twelve 
or after, and for the man at fourteen or after ; and there needs 
no new marriage, if they then agree. But disagree they cannot, 

, before the said ages ; and then they may disagree, and marry 
again to others without any divorce : and if they once after give 
consent, they can never disagree afterwards. If a man of the 
age of fourteen marry a woman of the age of ten, at her age of 
twelve, he may as well disagree as she may, though he were at 
tlie age of consent; because in contracts of matrimony, either 
both must be boirtid, or equal election or disagreement given to 
both : and so on the contrary, if the woman be of the age of con- 
sent, and the man under. 1 InsL 79. 

Age determined by the la*ms and canons'] Which, as to espou- 
sals (as hath been said), is the age of seven years, when infancy 
endeth, both in the one party and in the other; and which, as 
to finishing the contract, is the age of twelve in the woman, and 
of fourteen in the man. Lindw. 272. {a) 

By the laws of this realm, if a woman during her minority, be 


new marriage, if they agree at or after those ages. They cannot dis- 
agree htfore those ages ; but then they may, and marry again to others, 
without divorce ; while, if they once after those ages give consent, they 
can never disagree* after. Co, Lit, [79 a. b.] And this applies more 
strongly, since 26 Ceo,2, c. 33. § 11. for making marriages after twelve 
or fourteen, and before Jull age, or twenty-oHb, void, if without banns ; 
or by licence, and without consent of parent or guardian, is repealed 
by 3 Geo. 4. C.75. §1. 4 Geo. 4. c. 76. §1- The rule is the same if 
either party is under the age of consent, as to that party, though 
the other may be of the age of discretion. Co, Lit, 79 a. and b., 
ifote (2), Babington , Warner^ 3 Inst, 89. Snoinb, on Spons, 34. acc, 
Thu divorce, if had, is d vinculo. Infra, 500. See a case of a mar- 
riage by fraud of a girl twelve years and half old, to her guardian, 
Harford v. Morris, Rape, 4. 

{a) In this respect the canon and civil law agree. A primordio 
atatis sponsalia effici possunt, si modo id fteri ah utraque pmona 
AnieUigatur id esf, si non tint minores quam septem annis, big.2S. 
§ 14. Justinian, in defining who may contract matrimony, requires 
t^t the parties be masadi quidem puberes; JcsminCB autem viri 
potentu* InsU‘1, 10. Having before dec\BxeAJcminiB post impletos 
duodecim awnos omiiniodo pubescere judicaniur, et mares post excesmm 
quatuordecim annorum puheres exisHmentnr, Cod, B, 60. 3. 
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^minage* 

married to a man seised of lands tenemeiita^ in^f<^ simple or 
fee tai4 by purchase or descent, Hie shall be endowed ^ ^ 
third part of such lands and tenements, so that she have ebcom- 
plUfaed the age of nhie yeara at her husband's death* Snxiinb. 
Main Cm. ^ 7 . 4 

In cases of necessity^ Of which necessity the diocesan, with- 
out whose licence they ought not to contract matrimony, shall 
be the judge. Lindw, 272. 

Fm the public welfare'] As where two princes conclude a 
peace, and for the more assured confirmation thereof, match 
their children in marriage: this marriage the hiws do tolerate as 
lawful, being made upon such urgent cause, although otherwise 
for divers wanjts, the same were unlawful. Swinb. § 7. 

And by the 26Geo.2. c.33-, which layeth sundry restraints 
upon marriages, the marriages (as hath been said) of the royal 
family are excepted. J 1 7. (b) 

2. Marriages diat are made contrary to the consent of parents, 
are pronounced to be invalid both by the canon and civil law ; 
and the church did sometimes anathematize such as married 
without the consent of parents. But yet when sons and daugh- 
ters arrive at a competent age, an(l are endowed with the use of 
strong reason, they may of Uiemselves contract marriage without 
this coQsent ; for it is reasonable that children should be left at 
liberty in nothing more than in marriage, because their future 
happiness in this life depends upon it. By the civil law, indeed, 
an emancipated son might have contracted marriage without his 
father’s consent: but a son, under the power of his father, could 
not do it without his father’s approbation. And as children owe 
a reverential obedience to their parents, sons at this day under 
twenty-five years of age, and daughters under twenty, are, in 
Holland and other countries governed by the civil law, forbidden 

(i) But by the 12 Geo.S. c. II. No descendant of his late ma- 
jesty Geo. 2. (other than the issue of princesses married or who 
may marry into foreign families) shall be capable of contracting 
matrimony without the previous consent *of his majesty, his heirs, &c. 
signified under the great seal, declared in council, and entered in the 
privy-council books ; and every marriage of any such descendant, 
without such consent, shall be null and void. But in case any descend- 
ant of Geo. 2., being above 25 years old, shall persist to contract a 
marriage disapproved of by his majesty, such descendant, after giving 
twelve months’ notice to the privy council, may contract such 
marriage, and the same may be duly solemnized, without' the previous 
consent of his majesty ; and such marriage shall be good, except 
both houses of parliament shall, before the expiration of the said 
twelve months, declare their disapprobation thereof. And persons 
who shall wilfully solemnize, or assist at the celebration of such 
marriage, without such consent, shall, on conviction, incirr the 
penalties provided by the statute of preemtinire^ 16 Jt. 2. 
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tQ nmrQr wiihoyt their parents’ consent. But if they exceed the 
re4>ective ages, tlie bare dissent of parents, without , a suflEi- 
cient^eause, is not a legal impediment to hinder them from cpn*^ 
V tn&ting marri^; A^. Par. 56% {c) " # 

] But by the mw of England, full ag^is a person, eidie^^ 
male or female, hath attained to the age of twenty-one yeers. 
complete. And accordingly, 6y the 26 Geo. 2. c. 55. it was enacted^ 
as follows; All marriages solemnized by licence where either 
of the parties, not being a widower or widow, shall be uhder the, 
age of twenty-one years, which shall be had without the consent 
of the father of such*6f,the parties so under age (if then living) 
first had and obtained : or if dead, of the guardian or guardiana 
of the person of the "party so under age lawfully appointed, or. 
one of them; and if there shall be no such guardian, then of the, 
mother, if living and unmarried ; or if there be no mother living 
and unmarried, then of a guardian or guardians of the persoi\. 
appointed by the court of chancery — shall be void. § 1 1. 

(c) By the civil law, as fixed by the emperor JusUnian, the prer^.. 
‘ vious consent of those parents in whose paternal power the , child 
were, was necessary to enable them to contract matrimony. 
necessity of this consent arose from two sources ; 1. from th^ geUeraf 
reverence due by children to parents, which is a principle conifeoi^- 
. to all nations: 2. from the nature and rights of that patria potestas^^ 
wliich was peculiar to the Roman system of jurispmaence. Hence' 
it is very properly said in the Institutes, that the consent of parents,' 
et civilis et naturaUs ratio suadet. 1 • 10. in proem. If the child was; 
a female, by the contract of marriage, she passed from the power of' 
her father or grandfather, to that of her husband or his progenitor. 
The consent , of her parent, therefore, was necessary to a measure, 
which deprived him of so important a right. Sons, indeed, remained 
sub|ihct to paternal power notwithstanding their marriage ; but here 
again, reasons peculiar to the civil law rendered the ceflnsent of the 
parent requisite ; for the law, at the same time that it gave power to 
the past^nt, bestowed very Important rights on the children, while 
they remaiped in that powef*» they being sui et necessarii heredee. ' 
It therefore considered it as a very great hardship to have sudian^ 
heir imposed on the head of the family against his consent. Inet» 1*;. 
11.7- Jbm* 4. 15. 12. §3. These latter reasons do not apply to the 
jurispruemnee of those nations who derive their origin from the 
GermanS^,* to whom this patria potestas was unknown, and with ;whom. 
the marriage of children of either sex operated as an eipahcipiftiob' 
frokn parental authority. See on this subject, Heineccius 'EltmJ JurV 
Gernfy Lib% 1- § 164. 168. Sande DecU^ Lib. 1. Tit. 7. 4> 

ad InsU 1. 9. Any restraints, tberdbre, which have been' 
laid upon m^irriage by. them, <have proceeded solely from aregard^^ 
to the public good,.by preventing unwar;^ youth from bekigjnvei^ed. 
into improper connections; and a desire to protect the internal 
peace of families, which must be severely wbunded by imprudent^ 
contracts of this nature. 







tTbIs st^ction was repealed by ^ 0^. 4. €. 7J^/"5 1, as to mav- 
riages td |)e solemnized after 22 1322. By 4 Geo. 4^,,^. 78. 

$16'. it is now enacted, that f^e mther, if living, of aiiypai^y Who are 
under twenty-one yearsi of age, such parlies not l^ing a widower 
6t Widow ; or if the father "Shall be dead, tfie guardian or guardians ties 
df (he person of the party so under age, (2) appointed, or «ge* 

one of them ; and in case there sluill be no such guardian or guar- 
dians, then the mother of such party, if unmarried ; and if there 
shall be fio mother unmarried, then tlie guardian or guardians 
of the person appointed by the court of cbancerj, if any, or one 
of them; shall have authority to gi\e consent lo the mariiage of 
such party; and such consent is hereby required for the marriage 
of such party «so under age, unless there shall be no person au- 
thorized to give such consent. 

And by § 17 . In cahc the father or fathers of the parties to be If tlw father 
married, or of one of them, so under age as aforesaid, shall be 
non compos menU^^ or the guardian or guardians, mother or mo- 
thers, or any of them whose consent is made as afore- guardians 

said to the marriage of such party or parties, shall be non compos ^ 
menthj or in parts beyond the seas, or shall unreasonably or from non com^m 
undue motives refuse or withhold his, her, or their consent to a ««* 
proper marriage, then it slnill and nmj be lawful for any person 
desirous of marrying, in any of the before-mentioned cas<?s, to may 
apply by petition to the h^rd chancellor, lord keeper, or the •PPb to the 
lords commissioners of tlie great seal of Great Britain for the 
time being, master of tlie rolls, or vice-chancellor of England, 
who is and are respectiv ely hereby empowered to proceetl upon 
such petition in a sumiiiar} way ; and in case the marriage pro- 
posed shall upon examinaticyi ap))ear to be proper, the said lord 
chancellor, lord keeper, or loids commissionerfi. of the great ' 

seal for thov. time being, master of the rolls, or vice-chancellor, 
shall judicially declare tlic same to be so ; and such judicial de- 
claration shall be deemed and taken to be as good and eiifectual, 
to all intents and purposes, as if the father, guardian, or guardians, 
or mother of the person so petitioning*, had consented to such ’ 

marriage. 

And by i 23. If any valid marriage solemnized by licence Wlien mar.. 
shall after the first day of November next be procured by a partv 
to siich marriage to be solemnized between persons, one or botn between 
of whom shall De under the age of twenty-one years, not being a parties 
widower or widow, contrary to the provisions of this act, by 
lueans of such party falsely swearing os to any matter or roatters th^ 
to which such party is hereinbefore required personally to swear, A^ise oaUi 
such party wilfully and knowingly so swearing ; or if any valid 

{2} Vjx* By will attested by two witnesses. 12 Car^2» c. 244 §8. 

So held in Reddall v. Liddiardf Arches’ Couit, Map 8, 1620. 8 PkilL 
JR. 256. 
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mnfage by hims shAl, ftfter the «aid fir&t day ol* 
nckt, be pfocnf ed by ^ tbereto to be solemnized by 

between persons, one dr both^WTlvbem shall be ttndeM3ie^ii|^'d£' 
twerity-one years, not being^ a widower or widow, suOh pififty* 
knowing that sueh person as ^aforesaid under the age of tweiiQ^^ 
one years hod a parent or guardian then Irving, and tfaat^sddl* 
marriage was had without the consent of such parent or guardian, ’ 
and knowing that banns had not been duly publisiied according 
to the provisions of this act, and having knowingly caused or 
procured the undue publication of banns ; then and in every such 
case it shall be lawful for his majesty’s attorney-general (or for 
his majesty’s solicitor-general, in case of the vacancy of the office 
of attorney-general) by information in the nature of an English 
bill in the court of chancery or court of excheejuer, at the relation 
of a parent or guardian of the minor, whose consent has not been 
given to such marriage, and wlio shall be responsible for any 
costs incurred in such suit, such parent or guardian previously 
making oath as is hereinafter recjuired, to sue for a forfeiture 
of all estate, light, title, and interest in any property which hath 
accrued or shall accrue to the party so oftentling by force of such 
marriage; and such court shall have power in such suit to de- 
clare such foifeiture, and thereupon to order and direct that all 
such estate, right, title, and interest in any property as shall then 
have accrued, or shall thereafter accrue to such ofiending party, 
by force of such iiiarriagc, shall be secureil under tlie direction 
of such court for the benefit of the innocent paity, or of the issue 
of the marriage, or of any of tliem, in such iiianrier as the said 
court shall think fit, lor the purpose of ])rc\cntirig the offending 
party fiom dciiviiig any interest in real or personal estate, or 
pecuniary benefits lioiii such marriage; aud if both tlie parties 
so contracting marriage shall, in the judgment of the couit, be 
guilty of any such offence as aforesaid, it sliall be lawful for the 
said court to scltl<" and secure sucli piopertj, or any part thereof^ 
immediately for the benefit of the issue of the marriage, subject 
to such provisions for the offending parties by way of mainte- 
nance or otherwise, as the said coiiit, under the particular cir- 
cumstances of the case, shall think reasonable, legard bein^ had 
to the lienefit of ilu 'ssue of the niai riage dui mg the lives ol their 
paionts, and of the issue of the parties lespec lively by any future 
marriage, or of the parties themselves, in case either of them 
shall survive the other : pro\ ided also, that no such inforuiatiotv 
as aforesaid shall be filed, unless it ^hall be made out to the satis- 
faction of the attorney or solicitor-geiieral before he files the same, 
by oath or oaths sworn before one of the masters in ordinary in 
chancery, or before one of thefoarons of the excliequer, and which 
they are hereby respectively empowered to adminster, that the 
valid marriage to be complamed of in such information hath becif 



iiJi su6h si|€H^4re»;i£rist^ci^ ^ 

the said attQvjiey o;r> ^p|iqitQr^enerid.are* 

Oen(^to atstboriise the filing, the imot^liiatibn under die. provisions^ 
ofrtbis ah4 “d that such marriage baa been solemoiz^ witlmut 
tli^epuaeiit of the party or parties at whose relation suah iii^rn)- 
ai^i^ is proposed to be filed, or of. any other parent pr guardian 
of ,the.\minor married, to the knowledge or belief of the relator or 
relators so making oath ; and that such relator or relators ..had 
npt known or discovered that such marriage had been solemni^^d • 
more than three months previous to his or their application to tlio. 
attorn^ or solicitor-general. * 

By § 24. All agreements, settlements, and deeds entered into Previous 
or executed by the parties to any marriage, in consecjuence of as**eement* 
or in relation to which marriage, such information as aforesaid ^ 
shall be filed, or by either of the said parties, before and in 
contemplation of such marriage, or after si*cli marriage, for 
the benefit of the parties or either of them, or their issue, so far 
as the same shall be contrary to or inconsistent with the pro- 
visions of such security and settlement as shill be made by or 
under the direction of such court as aforesaid, under the autlio- 
rity of this act, shall be absolutely void, and have no force or 
effect. 

By § 2,5. Any original information to be filed for the purpose Inform- 
of obtaining a declaration of any such forfeiture as aforesaid, 
shall be filed within one year after the solemnization of the mar- 
riage by wliich such forfeiture shall have been incurred, and shall 
be prosecuted witli due diligence; and in case any person or ne- 
cessary party to any such information shall abscond, or be or 
continue out of England, it shall be lawful for the court in which 
such information shall he fil(5d to order such person to appear to 
such information, and answer the same, within such time as to 
such court shall seem fit ; and to cause sucli order to be served 
on such person at any place out of England, or to cause such 
order to be inserted in the London Gazette, and such other Bri- 
tish or foreign newspapers as to such gourt shall seem proper ; 
and in default of such {lerson appearing and answering such 
information within the time to be limited as aforesaid, to order 
such information to be taken as confessed by such person, and 
to proceed to make such decree or order upon such information 
as such court might have made if such person had appeared to 
and answered sucli information : provided always, that in case 
the person at whose relation any such suit shall have been insti- 
tuted shall die pending such suit, it shall be lawful for the court 
of clmucery, if such court shall see fit, to appoint a proper person 
or proper persons at whose relation such suit may be continued « 

The principle of this measure was to establish tfie indissolubi- [Account 
lity of maiTiages when once contracted; and the tendency of its ofthere]^al 
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retrospective clauses and other details respecting the grwt^f U-* 
cences^ publication of banns, &c. excited considerable dli^us^on, 
as well with Ui as out of the walls of parliament These latter regu- 
lations were unquestionably as vexatious and absurd as they were 
wholly inadequate to replace that check on the clandestine mar- 
riages of minors, which the abolition of power to nullify tbep 
for want of consent bad taken away. These were principally con- 
tained in § 8 — 25. of the act, and were repealed at the first opppiv 
tunity in the next session ; vh* by 4 Gro* 4. c. 1 ?• § 1. Tfiis jafter 
act restored the usual mprnier of ^grmitiri" licences and puiblishing 
banns, conformably to 28 Geo. 2. r. 33., . from and after 26 Marche 
1823, and contained a saving for marriages solemnized under 
the regulations of S Geo. 4. c. 75.” (3) ; with a proviso, “ that no 
marriage solemnized under licences granted in the form and 
manner prescribed by either 26 Geo. 2. c. 33. or 3 Geo. 4. c, 75- 
shall be deemed invalid, on account of want of consent of any 
parent or guardian.” It was then itself repealed, from and after 
1 Nov. 1823, by ^ Geo. 76. $ 1. ‘^-^except as to any acts, 
matters, or things done under it before that day ; and also except 
so far as it repealed any former act.” The reinaining provisions 
of the 26 Gro. 2- e, 33. (or old man-iage act), are mso entirely 
repealed by 4fjfr<7. 4. c. 76. § 1. from and after 1 Nov- 1823; 
except as to any acts, matters, or things done under it befoi’e 
that day ; ajul also except so far as it repealed any former 
« act.” 

The rclrospedive clause of 3 Geo. 4. c. 75. for legalizing cer- 
tain marriages had hfore the passing of that act, viz. before 
22 July^ 1 822, with its attendant j)rovisoes, is as follovrs : — 

All marriages solemnized bij licence before 22 Jidy^ 1822, 
without any such consent us required by 26 Geo. 2. c. 33 § 11., 
where the parties have continued to live together as Imsband 
and wife till the death of cither, or till 22 July^ 1822, or have 
oiily discontinued iheir cohabitation for the purpose, or during 
the pending of any proceedings louching the validity of such 
marriage, are declared valid, if not otherwise invalid. 3 Geo. 4. 
C. 75. J2. 

All marriages solemnized «y i.ickxce before 22 Jtily^ 1822] 
Sanb. This does not give validity to marriages by banns without 
consent of j)arents or guardians, where either or both parties 
being minors, and not widower or widow, their true or usual 
names were not used ; or where their true but not usual names^ 
were used for the purposes of fraud, ir celebratecl before 22 July, 

(3) Viz. Marriages solemnized between 22 July, 1822, (or in some 
cases between 1 Sept. J 822) and 26 March, 1 823, pursuant to 3 Geo. 4. 
c. 75. See die act itself, the peers’ protests, &c. in TyrvohitVs Notes, 
and Observations on its Construction.'* 2d edit. 1822. 



1822; f&t per lord St&welU in Pouget v, TomkiHs^ 3f. ^ 5. 26d, 
^decided on similar wording in 26 Geo. 2. r. 3S. // 

as the clear intention of the legislature^ that the hantis are to he 
published in the tnie namcs^ thmigh it is not so expressed in the 
statute. Again, in Sullivan v. Sullivan^ 2 Hagg. Hep. 253., he says 
a publication of false names is different from a false description 
of residence: the latter is a mere impedimentum impedithwn^ 
but the former is on impedimentum dirimens^ invalidating the 
marriage in toto ; and this, arising from the very nature of the 
thing, and the extent and use of the pubtication. It will be neces- 
sary, therefore, to attempt a review df the *})rincipal cases in 
which marriages of minors without consent have been annulled 
iox fraududent publication of banns. 

Firsts wdiere an additional name was inserted between the 
Christian and surname. (4*) In one case the court inclined to de- 
termine in favour of a marriage, where the woman's name was 
})ublished as Maria “ Philippa^' Corncck, her real name being 
Maria” Corncck onl;j? ; as the first could ncyer have misled any 
one of the family present, -and as the second could scarcely 
have decioived aiiy person, where used with the other names, 
and no frauds disparity of age, &c. being shewn, (5) 

Sccondhjy where tlnit name by wJiich, out of more than one 
baptismal name, the party was calleci by liis friends (e. g. 

Peter,” he being named William Peter”) was dropped, and 
the banns described him as William.” (6) 

Thirdlp^ where a false Christian name was substituted for the 
real one (7), the name so used must be shewn not to have 
been subsequently acquired, adopted, or used in common parl- 
ance ; and that the alleged .right name continued to be the only 
proper name, and the only one in general use ; and lastly, that 
the marriage was an act of fraud on the complaining party, 
without participation of the latter. (8) Publjcation in false 
names is no publication at all; for no notice is given or 
opportunity afforded to persons interested in preventing the 
marriage, of knowing what is about to take place, or alleging 
impediments, when the persoiis arc not knowm by the descrip- 
tion. (9) 

(4) Fcllotvcs v. Stcxcarl^ 2 P/i. 7?. 2o8. 257* hlvffer v. Heffery 2 M. 

8^ S. ^265. 2 Ilagg. 11. 255. note f* Tree v. Quiny 2 M. S. 266. 

2 ‘Ph.’ll. 14, 15. iireen v. Dalton, 1 Addams^s Itcp. 289. 

{5) Doblfy^i ’i. Khrnecky ^2 Philt* It. ^02. ; ' , ' ' 

(6) Pouget v. Tomkins, 1 Ph. It. 499. 2 Hagg. it. 1 42. 2 M. 4* 

72. 262. 8. C. Stanhope V. Jtaldir in, lAdd. liep.\)8, S.P. 

(7) Sec Wyatt v. llearyl 2 Hagg. 72. 215. 

(8) Wyatt Henry, 2 Hagg. ltep.2\o. 

(9) Pouget V. Tomkins^ 1 Phill. 502. 2 Hagg. 112. 2 Af. Sc S. 
R. 262. S. C. 
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'F&urthlVi where a false surname was given ; e. g. ** Long for 
•‘'Longley”(l), “ Widowcroft^ for Meddowcroft** (2), 
for Ney.” (3) Thus, where the parties were majors at the time 
of the marriage, and the husband caused a misdescription of his 
wife’s name in the banns, as Sarah KeUp^ notwithstand- 

ing her own explanation to him, that h4r real name was Sarah 
White^ and that she was a sjnnstn*^ the marriage was held good, 
for there was no fraud on any one, and the act docs not require 
a description of the parties. (4) r And the court were inclined to 
determine in favour of a marriage, where the banns were pub- 
lished in the name of Dobbyn^ tor Dobbyw. (.5) 

[Consent of Coment of falhei' or guardian^ under 26 Gt'a 2. r.33. §110 
father or following cases may be useful in forming Uii estimate of 

guardian,] deemed consent^ within the above provision, before its 

repeal, in order to elucidate the probable construction of that 
term in 4 Geo. 4. c. 76. §16. 17. 

When consent has actually been given, it will be necessary 
that dissent afterwards should be distinctly expressed, and that 
it should be proved so to have been in the clearest manner : for 
it would be a most alarming circumstance, if from mere brooding 
dissatisfaction in the mind, not expressed, the validity of a mar- 
riage to which consent had once been given could be attacked. 
A marriage of a minor was established on this principle. (6) 

It is not meant to laydown, that implied, or even express con- 
sent to a matrimonial connection, may not be retracted, or may 
not be limited. A parent may coimtcnance and encourage a 
courtshij) ; may give an express consent to marriage ; or lie may 
limit his permission to courtship, by stating that before he gives 
his consent to the marriage he must further deliberate ; that 
sxjttlements must be made ; that other circumstances must take 
place before he gives his final consent : but if courtship allowed 
and encouraged without retractation, and without limitation and 
restriction, implies a cqnsent to the matrimonial connection, in 
such circumstances it will not be a marriage without consent first 
had and obtained ; and this is the point which must be kept 
steadily in sight, as necessary to be proved. And in this case, 
tfie marriage of a minor by licence, with the implied consent of 
the father, was established. (7) 

(1) -r— 1 Ph. JRep. 148. note [e). 

(2) Meddouocroft v. Gregorvy 2 Ph* i?. 365. 2 Hagg. 72. 207. 

(3) Mather v. Ney^ 3 M* 8^ S* 265. 

(4) Mayhevi v. Mayhm^ 2 PhilL Jl. 13. 

(5) Dobbyn v. Corneck^ 2 Ph> 72. 102. 

(6) Hodgkinson Wiikief 1 TTiagg. Tile/?. 262. 

(7) ^mitk Rw. 287. Odom v. Goldhamt tdi 298. 

notU. Aliter^ if it is shewn that the parent was wholly ignprant of the 
courtship. Balfour v. Carpenter^ Jfffnes v. Foster^ cited frf* 303i noik* 



If ^ marriage was invalid fqr want rpf.oBi^ father’s consent 
at the; time it was solemn izedt no consent given aftei^ards could 
corroborate it. It must be a precedent or cotemporary consent, 
Otherwise the marriage is radically and incurably bad. (8) , 

The court presumes^ consent of lather to marriage of minor, 
.unless dissent is proved^ or unless it is proved that there was no 
previous consent: the father could not prosecute a suit for 
nullity of marriage, where his son married during minority 
Xi-i^hotU //is consent^ after the son comes of age- (9) But in 
another suit for nullity of marriage by reason of minority, at 
suit of the father (J), a j)rayer on the part -of tlie wife, “ that 

the minor, now of age, might be called to declajc whether he 

would cariiy on the suit, or that otherwise she might be dis- 
“ missed,” was not suslained. 

F4vide7ice~\ In a cause of nullity of marriage, promoted by the 
father of a minor, llie evidence of liis wife, Hie minor’s mother, 
is admissible. (2) 

IVhat are the names to he used in jj/ddicaf io/i of hanns : as 
in cases where different names have been n’ssumcd at different 
parts of lii’e, and used at different places; and in the cases of 
bastards. 

In the publication of banns, there must be the true name 
and notification of the person, by a proper description : a name 
may possibly be acquired by rejmtation and habit, wliich may 
supersede the original name; there may be cases, when the 
publication of the real name would defeat the object of the sta- 
tute : if sucli a case were made out, it might be held that the 
name of habit was a suflicieut publication. (8) 

Thus where a person w hose baptismal and surname was A, L. 
was named by banns by the name of G. having been known 
in the parish where he resided and was named by that name 
only, from his first coming into the parish till his marriage, 
which was about three years ; the marriage was held valid. (4?) 

It may in some cases, particularly those of illegitimate chil- 
dren, be difficult to say w^hat are the true names. They have 
no proper surname, but what they acquire by repute ; though it 
is a well-known practice, which obtains in many instances, to 

(8) Per lord Stoxvell, in Sullivan v. Sullivan y 2 Hagg* Rep.9,^1* 
24*2. 

(9) BaJ/four v. Carpenter^ 1 PhilU Bep^ 221- So in Osborne v. Gold* 
hanh and Selby v. Selbyy id, 223., there was no direct proof of want of 
consent. 

(1) Boijoyer y, Ricketts y 1 JF/agg. 213. 

(2) Buckeridge v. Gqochy 2 P/nU, Rep^ 131. 

(S) Frankl(U(idy, NichoUoht 1 Pi.*//. H?. ' 

: ' ,(4 ) King y. BifUnghurst ( Xnhabs,), ' 2 Ml Sf Re^% 250. The 
t^ngyy 'Buf^on*p7i*Tre'nt (Ihhkbs,)y id, S. P. , 
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givethem tbe liurnamd of the: raiktheiT, whose diiidreii dicy 
thinly whoever be their father* ;Kowever, if. they are. tnmh' 
tos^l about ill the world, ill- a gi'eat variety of obscure fortunes^: 
as suclt persons ftecfuently ai^ it many be difficult to say 
taiu what name they have< pennando tl^ acquired ; as was tbeCas^ m 
Wakfjfetd v. Wdk^'dd^ 1 Hagg^ Bep. S^i^ Y Phil. Rep, 

In general it may be said, that when there is a name of baptism 
and a native surname, those are the true names, unless they havia 
been over-ridden by the use of other names assumed, and gene^ 
rally credited. SuUivan^y. SuUivarii 2 Hagg. JRep, 253, 254* 
[Variations* Variations in the naims of the parties in banns'] Yariations 

cJ the pajr names of parties sometimes occur in banns. If they fare 

ties in ^ total, the rule of law respecting them cannot beidoubtful. It 

baDDb.] never can be contended, that such names can be deemed true de* 
sigiiations : nor could one have supposed that such names Could 
have been used buf for the purposes of gross fraud, if the case of 
Mather v. Ney {SM. 4* 265.) had not occurred, in which the 

man, from frolic, insisted on having her banns put up in the name 
of \^>ight, to whicli she had no {)retension. Such a piiblit^tion, 
whether fraudulently intended or not, operates as a fraud, and 
therefore is held to invalidate a marriage : but see Cope v. Btirt^ 
Stdlivan v. Sullivan, 1 Hagg. Rep. 254. 

But besides total variations, there may ho. partial variations of 
different degrees, from different causes, aild with different effects r 
the court is certainly not to encourage a dangerous laxity; neither 
is it to disturb honest marriages by a pedantic strictness. Vari- 
ations may consist In the alteration of one letter only, as it did in 
Dobbyns for Dobbyn, 2 Phil. Rep. 105. In more than one, as 
Widow^r^ for Meddowrrq^, 2 I^agg. Rep. 207. In sup*-' 
pressing a name where there are more than two, as TViUians 
pQUgei for William Peter Pouget, 2 Hogg. Rep. 12. 1 Phill. 409* 

' In addition of a name where there are only two known, as in 
' SuUimn V. Sullivan, 2 Hagg. 253. Heffei* v. Heffm\ 2 Hagg. 
Rep. 255. notef Tree V. Quifi, 2 PhilL 14. 3 M. 4* S. 1266v' 

,£}old)yn v. CorneeJe, 2 Phill. 102. (See these cases, supra.) ’ 

Such vai’ieties may arise not only from fraud, but from negU-» ’ 
gence, accident, error, from unsettled orthography, or other ^ 
causes, consistent with honesty of purpose. 'Phey may disguise 
the name, and confound the identity nearly as much as a total 
variation would do : in whicli case the variance is for the very ^ 
same reason fatal, from wliatever cause it arises. When it does not . 
so manifestly deceive, it is open to explanation, if it can be given. 
If the explanation offered implies fraud, that fraud will decide 
any doubt concerning the sufficiency of the name to disgitise^the , 
parly. The court will certainly hold against the party, uiat w^at 
lie intended to be sufficient . to disguise the namcy shall be so uob-^ i 
sidered, at least as against him. But if the explanation referig^ : 



itself to causes perfectly innocent; and if it boL^sapported by 
dible testimony, overcoming all objections applicable a^hist 
its truth, the court will decide for the explanation, and against 
the sufficiency of the variation to operate as a disguise, when no 
such effidCt was intended* If the explanation simuld leave the 
matter doubtful, then evidence of general fraud intended may 
be let in^ to decide what: is left undecided on the explanation. 
But the only falsehood that can be shown, in the first places is 
the falsehood, at least the insufficiency, of th^ explanation itself; 
for till that falsehood or insufficiency is 6|;iowii, there is no admis- 
sion for evidence of any matter besides.^ 

Thus, where an illegitimate female was married by the siimame 
of her natural mother, placed between her Christian name and 
usual surname, viz^ Maria Holmes Stillivanf lord Slmvell held, 
tlittt the variation did not confound the identity; for to her inti- 
mates, the reason would be most probably killown ; to others it 
would naturally occur that it was a dormant name, one which 
she did not commonly bring forward, as occurs in a thousand' 
instances; for nothing is more familiar to us thmi dormant names. 
Indeed, very few persons who have three names, have more than 
two in every-day use. If they have a third name, whether of 
baptism, or a surname, it seldom occurs in writing, otherwise 
than as a mere initial flourish : in common ])arlance, it is usually 
tjuite extinct. Per lord Stowcll, in Stdlivati v. Sullivan^ 2 Hagg. 
Jlep. 254? — 258. And in that case the name could not have been 
used for fraud ; for the name of the man, whose interests were to 
be injured, was truly published. LL 261. 

Nothing in this act shall make valid, 1st, any marriage declared 
invalid by any comt of competent jurisdiction before 22 July^ 1 822, 
nor any marriage where either party has qfterxeards (5), during 
the life of the other, lawfully married another person. § 3. Or, 2d, 
any imu*rkige, the validity of which has been established before 
22d 1822 (6), on trial of any issue touching its validity, or * 

the legitimacy of auy alleged descendant of such marriage, f 4^^ 
Or, 8d, any marriage, the validity of which, or the legitimacy of 
auy allied lawful descendant of die parties has been duly 
brought into question, in proceedings at law or in equity, ia 
which judgments, decrees, or orders of court have been made 
before 22t//^/y, 1822, in consequence of proof of such invalidity, 
or illegitimacy. ^ 5. 


(5) It has been said that this by no inemis saves marriages, where 
parties, presuming on the ipso facto nullity of a lir^t marriage not de- 
clared invalid by sentence, have married again. 

(6) It may be here observed, that § 4. is more general in its opera- 
tion than § Si, which only applies ta marriages declare’d null in certain 
courts. 


[Retro- 
spective 
clauses of 
3 Geo. 4. as 
to marriages 
declared 
valid or in- 
valid, or 
brought into 
question be- 
fore SSjulj, 
1822.] 



[Property 
or title, pos- 
sessed be- 
fore 22 July, 
1822.] 


[Acts of 
courts or 
administra- 
tions, before 
22 July, 
1822.] 
[Extent of 
3 Geo, 4. 
c. 75.] 


By S GeOi 4f. c. 75. § 6# If any real or pei-sonal property, or title 
of honour, lias been possessed before 22d Jul^, 1822, upon the 
ground or under colour of the invalidity of any marriage had mth- 
out the consent aforesaid, then, though no sentence or judgment 
has been pronounced in any court, against its validity, the right 
in such property or title shall not be ailected by this act. (7) 

By § 7. Notliing in this act shall affect any thing done before 
22#/«/y, 1822, under authority of any court, or in administration 
of any personal estate or effectn, or in the execution of any will 
or performance of any trust. 

By §26. Tliii? act extended to England only; thus including 
Wales, and Berwick-on-Tweed. See 20 Geo. 2. e, 42. § 3. 

'Nothing in it extended to the marriage of any of the royal family, 
§ 23. Or to marriages where both parties were (piakcrs or Jews; 
or to marriages solemnized beyond the seas, § 24. § 25. directed 
its public reading in churches on certain days.] 

And by Ca7i, 62. No minister, upon j)ain of suspension for 
three years J'acto^ shall celebrate matrimony be tween any 
persons when hamis are thrice aslved, and no licence in that 
respect necessary; belbre the parents or governors of the parties 
to be married, being under the age of twenty and one years, shall 
either personally, or by suflicient testimony, signify to liim their 
consents given to the said marriage. 

Pursuant to which canon, about the year 1725, Mr, Bridgen, 
curate of Shoreditch, London, liaving married a couple by banns 
published in that churcli, and they appealing not to be of age, 
was articled against before the chancellor of London (Dr. Hench- 
man,) and had sentence against him, as being guilty ol’ a breacli 
of the canon. Mr. Bridgen being a, man of character, and it ap- 
pearing that he was imposed upon ; the chancellor and bishop of 
London were willing to have mitigated tlie penalty. But upon a 
consultation at Doctors’ Commons, it was agreed, that the canon 
having fixed a penalty, without leaving any power in the judge to 
mitigate it; he could only be pronounced guilty of a breach of 
the canon, and must undergo the penalty of it. Mr. Bridgen 
appealed to the arches; where, after deliberation, the sentence 
was confirmed. Then bo petitioned the archbishop of Cantei bury 
for a dispeusution oi the canon ; but it was agreed by all the 
civilians, that as the father of the young man had been at the 
expense of prosecuting, and Mr- Bridgen w^as convicted of a breach 
of the qanon, he had a right to have lawful punishment thereby 
directed to be inflicted : and Mi*. Bridgen could have no relief 
But if there bad ouly been a necessary promoter, or an 

... I,. , ■ . — ♦ i — •“ ■ 

(7) This section seems only to apply to property, or tithes ip 
non, , the, lord chancellor Eldon’s second proposed amen^meut, 
on July 3, 1822, Tyr'whiii*s Notes, See, on this act, page 43-. 



process ; they were of opinion it might takdhoiflF dtseretionklly, 

as no person could be injured by it. 

And the late archdeacon S/iarpe^ in his visitation charges^ is 
of Opinion, that it is the minister’s duty to be himself assured of 
the age, or consent of the parents of the parties, before he mar- 
ries any couple even by^ banns; otherwise he will be guilty of a 
breach of the canon. P. 291. 

But now by the statute of 4 Gfo. 4. c. 76. No minister solem- 
nizing marriages after 1st November^ 1829, between persons, both 
or one of whom shall be under the age mf twenty-one years, after 
banns piiblislied, shall be punishable 6y ecclesiastical censures, 
for solemnizing such marriages without consent of parents or 
guardians, wlfose consent is re(|uired by law, unless he shall have 
notice of the dissent of such parents or guardians. And in case 
the parents or guardians, or one of (hem, of either of the parties 
who shall be under the age of tw'enty-one years, shall openly and 
publicly declare or cause to be declared in the church or chapel 
where the banns shall be so published, at the time of such public- 
ation, liis, her, or their dissent to such marriage, such public- 
ation of banns shall be void. J 8. 

[A bastard was held to be within the general regidations of [Basurds 
the mari ir.ge act, 26 Gro, 2. /*. 33. The Kin^^w. Hodnrtt {hihahit^^ wiihih th# 
r/;;Av,) 1 T. li. 96'. J^ricsflcij Ihfghes^ 1 1 YvW, 1. Thus, in 
Foster LcriSoreiice^ Consistory, 26 Jan. 1799, the marriage of 

n bastard minor was held void on one or both of the following 
grounds: either that. the additional consent, v/z, the consent of 
parents or guardians, was not })rovcd to have been given ; or, if it 
was, that it was not the pro})er additional consent within J 1 1. of 
tluit act, note repeo/rd by 3 Gro. 4'. c.75. § 1. 4G6'0.4. c.76. J I. It 
is so considered in chancery, which imitbrinly iippoints guardhans 
to bastards, though the father and mother are living : for as the 
ecclesiastical courts have always refused to grant licences on the 
mere consent of the natural father or mother, unless it is stated 
that they ai e likewise the legitimate father or mother, the consent 
of the guardian so appointed was necessary to render the marriage 
valid. Homer y. Horner^ \Hagg. Ilej). 949, 350. 955. 357. For 
the natural father cannot appoint a guardian to his child, thoggh 
the court of chancery usually a|)points the person he nominates. 

IVard V. St. Paul^ 2 Bra, C. C\ 583. And the marriage of a bastard 
minor, with consent of her natural mother only, was declared null 
and void. Homer v. Liddiard called Horner^ E, 1799, 1 Hogg. 

'Rep, 337. 360., by three judges against one. Pr iestley v. Hug^s^ 

1 1 liast^ 1.; and in 2 Hagg, Rep, 194., observed on by Mr. G4m- 
tiauy 1 Bla, Com, 459. Ih'oney v. Archer^ 2 Phill, Rep, 327. So, 
though the consent of both father and mother was given. Haplcm 
V. Hayikin^ 24 Nov. 1814, ^ Phill, 328. noth. In one case, on 
a question of nullity of marriage of a bastard minor without legal 




edtisent, Tvfe. that of the natural mother only) the illegitimacy 
of the wife was held proveabje by probable evidence; peniopa by 
reputation only: but then tJie reputation must be clear, uh- 
doubted, and uniform ; for if a reputation has existed both ways, 
the conclusion would be in favour of ^ the marriage: and the 
marriage was in that instance established on that principle. 
Fielder v. Fielder^ 2 Hagg. Hep. 1 93. * 

As to the namc$ of bastards, used in publication of banns^ the 
following cases have occurred tipder 26 Geo, 2. e, 33, An illegi- 
timate child baptized in the name of her mother, but having used 
a variety of names, was married by banns published in her mo- 
ther’s name ; the publication is good within 26 Geo, 2. Wab field 
V. Wale fields 1 Phill, Rep, 1 34. noth, *■ 

An allegation of nullity of an illegitimate’s marriage when the 
banns were published in the name of her putative father, which 
was not the name she generally bore, nor her motlu^r’s name, was 
admitted to proof on a question as to a will. Wilson v. Broefe- 
leiu iPhilt, liep 132. Copps v. Follon, id, 145. 7ioiis, (And see 

llSnsrtarbO] 

[ 439 ] 3. ,By the 26 Hen. 8. €• 22. (which J)r. Gibson says is repealed 

l^itical by tbe i2SHe7i. 8. c.7> § 3. and the J Mar. srss. 2. r, 1., and 
which Mr. Cay takes notice of as repealed, but which Mr. Haw- 
kins inserts in his edition of the Statutes, as being in force and 
unrepealed (8),) it is enacted as follows: Since many inconveni- 
ences have fallen by reason of marrying witliin ihe degrees of 
marriage prohibited by God’s laws; that is to say, ihc son to 
marry the mother or the step-mother; the brother the sister; the 
father the son’s daughter, or his daughter’s daughter; or the son 
to marry the daughter of his father, •procreate and born by his 
Ftep-mother; or the son to marry his aunt, being his father’s ox 
mother’s sister; or to marry his uncle’s wife; or the father to 
marry his son’s wife ; or the brother to marry his brother’s wife ; 
or any man to marry his^ wife’s daughter, or his wife’s son’s daugh- 
ter, or his wife’s diiughter’s daughter, or his wife’s sister ; which 
marriages, albeic they bd prohibited by the laws of God, yet 
nevertheless at some time they have proceeded under colour of 
dispensation l)y man’s power; it is enacted, that no person shall 
from henceforth marry within tlie said degrees. § 3. 

Provided, that this article concerning prohibitions of marriages 
within the degrees aforementioned, shall always be taken and ip- 
terpreted of such marriages, where marriages w^ere solemnized,* 
and carnal knowledge was had. § 1 4. 

(8). The act, 25 H. 8. c. 22. seems whollp repeated by' 1 2, 

c. 1. §3„ but so far seems only declaratory of the Levitical Taw^ 

1 Bla, Cloinm.hy Christian, 435. «. (1) ^ ^ 



And W the 28 Hen.S. c.T. (which Mr. Hawkius’^j 

nor in Mr. Cay’s collection, and w*bich Dr. Gibson thinketh to be 
repealed; but which Vaughan and Veiitris, in the case of Harri- 
sop and Buf'weU hereafter following, do suppose and argne to be 
tfilrepealed) it is in like manner enacted thu^ : Since many incon- 
y^dences have fallen, by reason of marrying within the de- 
grees of marriage pi*oliibitcd by God’s law ; that is fo say^ the 
son to marry the mother, or the step-motlier carnally known by 
his fiither ; the brother the sister ; the father his son’s daughter> 
or his daughter’s daughter ; or the son <j> marry the daughter of 
liis father, procreate and born by his step-motlier ; or the son to 
marry his aunt, being his fatlicr’s or mother’s sister; or to marry 
Ins uncle’s wife, carnally known by his uncle ; or the father to 
marry his son’s w'ife, carnally know^n by his son ; or the brother 
to marry his brother’s wife, carnally known by liis brother; or 
any man married, and carnally knowing his nvife, to marry his 
wife’s daughter, or his wife’s son’s daughter, or his wife’s daugh- 
ter’s daughter, or his wife’s sister. § 9. 

And Further to declare thejneaning of thesb prohibitions, it is 
to be understood, that if it cliance any man to know carnally ^y 
woman, that then all and singular persons being in any degree , 
of consanguinity or affinity, as is above written, to any of the 
parties so carnally offending, shall be deemed to be within the 
cases and limits of the said prohibitions of marriage ; all which 
marriages, albeit they be prohibited by the laws of God, yet 
sometimes have proceeded under colour of dispensations by man’s 
power; it is enacted, that from henceforth no person shall marry 
within the degrees afore rehearsed. § JO, 11. 

And by life 32 Hen ,3. r.38. (whicli was repealed in part by the 
2 Sc 3 Edw.6, c,23. and was rejjcaled in the whole by the 1 & 2 
Ph, M, c. 8. § 19., but was again revived in part by the 1 PUz. 

C. 1 . J i 1, 12., and so left as it stood upon the 2 & 3 /Jr/tc. 6. c, 23. 
as hereafter foUaixclli) All such marriages as shall be contracted 
betw'cen lawful persons (as by this act wc declare all persons to 
be lawful, that be not prohibited by God’s law to marry) such 
marriages being contract and solemnized in the face of the 
church, and consuminale with bodily knowledge, or fruit of 
children or child being had therein, l;ctwecn the parties so imfr- 
ried, shall be deemed lawful, just, and indissoluble ; notwith- 
standing any precontract not consmnniatc with bodily knowledge, 
which either of the parties so married or both shall have made, 
with any other person, before the time of contracting that mar- 
riage which is solemnized and consummate, or whereof such fruit 
is ensued or may ensue as aforcsxiid: and notwithstanding any [ 441 ] 
dispensation, prescription, law, or other thing granted or con- 
firmed by act or otherwise ; and no reservation or prohibition, 

God’s law except, shall trouble or impeach any marriage without 
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the fevi^eal degrees (S); end no person «beU be adbmited 
spiritual court to an^process^pilea, or allegation to, the cootriil(]r«i 

And by the 2^ S£dWk6* c^23» before nientionedy f/ 
enacted: As concerning precontracts^ the said statute of the*' 
32 Hen.S. c. 38. shall m repealed^ and be of no force or effecjC;i 
and be reduced to the estate and order of the king's ecclesiastical/ 
laws of this realm ; so that when any cause or contract of mar- 
riage is pretended to have been made, it shall be lawful to the 
king’s ecclesiastical judge of that place to hear and examine the 
said cause, and (having the said c6ntract sufficiently and lawfully 
proved before him) to gi^^ sentence for matrimony, commanding 
solemnization, cohabitation, consummation, and tmctation, as be- 
cometh man and wife to have, with inflicting all such pains upon 
the disobedients and disturbers thereof^ as before the said statute 
he might have done. $ 2. 

Provided, that tins act do not extend to make good any of the 
other causes, to the dissolution or disannulling of matrimony, 
which be in the said act spoken of and disannulled ; but that in 
all Other causes and other things therein mentioned, the said act 
do etaiid in force. § 4. 

The degrees specified in these statutes are jmrticularly set 
forth in the eighteenth chapter of Leviticus^ whereby not only de- 
grees of kindred and consanguinity, but degrees of affinity and 
alliance do hinder matrimony. Which lord Coke illustrateth in 
this manner : — 


Of the mmCs part. • 

Degrees of kindred and consan^ Degree of affinity ( 1 ) or at///- 
guinity prohibited. ^ ance prohibited. 

A man may not marry liis A man may not marry his 
Mother. Father’s wife. 

(9) Tlie farthest of whicl^ is that between uncle and niece. Bitller 
V, Gaslrill, Gild. Rep. i.58. 

(1) Affinity always ai\ses by the marriage of one of the parties so 
related : as, a husband is rehiteclby affinity to all the consnngninei of 
his wife; and vice versa, the wife to the husband’s consa7iguinel : for 
th^ husband and wife be* ig considered one flesh, those wlio are related 
to the one by blood, are related to the other by affinity. Gibs. Cod. 4*12. 
Therefore a man after his wife’s death cannot marry her sister, aunt, 
or niece. But tlie consanguinci of tlie husband arc not at all related 
to the conmngiihici of the wife. Hence t .vo brothers may marry two 
sisters, or father and son a mother and da ughter ; or if a mother and 
sister marry two persons not related, and the brother and sister die, 
the widow and widowet? riHa’^itermarry ; for though a man is related 
to his wife’s brother by isf not so to his wife’s brother’s wiffe, 

whom, if ciroumslartces wouldj;^i|feit, it would not b& unlawful for him 
to marry. 1 Bla. Com. 435.^. (S). Chr. Ed. 
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A mani may not many bis 
F^er^s sister. 

Idbtber’s sister. 

Sisten 

Diatighter. 

Daughter of bis son or daugb-. 
ter; 


A^na^ ^ 

Undoes 

Father’^ vkife’ii daughter. 
Brother's wife 
W^ie’s sister. ' 

Son’s wife or wife’s dtogbi^r. 
Daughter of his wife’s son or 
daughter. U 


Of the i£oman^s part^ 

A woman may not marry her A w'o*man may not marry her 
Father. Mother’s husband. 

Father’s brotifer. Aunt’s husband. 

Mother’s brother. Sister’s husband. 

Brother. Husband’s brother. 

Sou of her son or daughter. Son of her husl)aiKl’s son or 

dauirhtcr. 

And according hereunto a Table was set forth, in the year ]56Sf 
as folio weth : — 

An admonition to all such as shall intend hereafter to enter 
the state of matrimony godly and agreeable to laws : 

First, lliat they contract not with such persons as be here- 
after expressed, nor with any of the like degree, against the law 
of God, and the laws of the realm. 

Secondly, That they make no secret contracts, without con- 
sent and counsel of their parents or elders, under whose authority 
they be contrary to God’s Iqws, and man’s ordinances. 

'fliirdly, That they conft*act not anew with any othei’, upon 
divorce and sc|)aratioii made by the judge for a time, the laws yet 
standing to the contrary. 


A man may not marrjy his 

Secnndiis gradus in lincil 
recta asceiideiite, 

Cons, Avia, 1. 

Affin- Avi reltcia, ' 2, 

AJfin, Prosocrus^ vel socrus magna, S, 

Seciindus gradus inanjualis 
in linea transvcrsali as- 
cendente, 

Cons, Amita. 

Cons, Ma^riera, 

Affin,. Pairi^i relict, 

Affin, Avmculi reticta, 


Grandmother. 
Grandfather’s wife. 
Wife’s grandmother. 


Father’s sister. 

]®bthcr’s sister. 

Father’s brother’s wife. 
Mother’s brother’s wife. 
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AjffSn* Amita uxqrts. ^ . , 

Affifu MateHera 


C 44f3 3 Primus gradus in linea recta 
ascendcntc^ 

Cons. Mata\ 

Affui. Noverca.. 

Ajffln. SocfW. 

Primus gradus in lineal recta 
descendente, , 


Cons. Filia. 
Affln. Privigna. 
Affin. Nurus. 


Primus gradus mqualis in 
linea transversal!, 

Com. Soror. 

Soror uxoris. 

Pnatris rclicta. 


8. Wife’s father’s sister. 

9. Wife’s mother’s sister. 


10. Mother. 

11. Stepmother* 

1 2. Wife’s mother. 


13. Daughter. 

1 if. Wife’s daughter. 
15. Son’s wife. • 


16. Sister. 

1 7. Wife’s sister. 

18. Brother’s wife. 


Secundus gradus in linea 
recta descendente, 

Cons. Neptis ex Jilio. 

Com. Vfeptis ex^filia. 

Affiti. PronuruSi i. relicta ne-- 
potis ex Jilio. 

Affin. Pt'onurmy i. relicta ;<c- 
jiotis ex Jilt a. 

Afftn. Priviginijilia. 

Affin. Privigiiieejilia 

Secundus gradus inaequalis 
in linea transversal! de- 
scendentc, 

Com. Neptis ex fraU>\ 

Cons. Neptis ex sorore- 
Affin. Nepotis ex Jraire rclicta. 
Affin. Nepotis ex sorore relicta. 
AJJin. Neptis nx<yris ex jratre. 
Neptis tixoris ex sorore. 


19. Son’s daughter. 

20. Daughter’s daughter. 

21. Son’s son’s wife. 

22. Daughter’s son’s wife. 

23. Wife’s son’s daughter. 

24. * Wife’s daughter’s daugiiter. 


25. Brother’s daughter. 

26. Sister’s daughter. 

27. Brother’s son’s wife. 

28- Sister’s son’s wife. 

29. Wife’s brother’s daug{ucr« 

30. Wife’s sister’s daughter. 


A woman may not marry with her 
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1. Grandfather. 

2. Grandmother’s husband. 
S. Plusband’s grandfather. 


Secundus gradus in linea 
recta ascendente, 

Con^ Avus., 

Affin. Avite relicttts. 

Affin. Prosocer^ vet s(Ker magnus. 



4. Father’s brother. 

5. Mother’s brother, 

6. Father’s sister’s husband. 

7. Mother’s sister’s husband. 

8. Husband’s fatlior’s brother. 

9. Husband’s mother’s brother. 


10. Fatlier. 

11. Stepfather. 

12. Husband’s father. 


13. Son. 

14. Husband’s son. 

15. Daughters husband. 


H). Brother. 

17. Husband’s brother, 

18. Sister’s husband. 


1 9. Son’s son. 

20. Daughter’s son. 

21. Son’s daughter’s husband. 

22. Daughter’s daughter’s hus- 

band. 

23. Husband’s son’s son. 

24. Husband’s daughter’s son. 


25. Brother’s son# 

26. Sister’s son. 

27. Brother’s daughter’s hus- 

.iKind. 


SeipuOid;is 'igi^us i^qualis 
in lineS transvcrsali as- 
cendente, - 

Cons* Patruus. 

Cons* Avtinadus* 

Aflbi. Amit(e relictns* 

Af/tn. Materlcnc 7*eiictus* ■ 
Ajfin* Patrun^ mariti* 

AjlJin* maritL 

Pnmus gradus in linea recta 
ascendentc, 

Cans* Pater* 

Aflin* Vitricus* 

AJJin. Socer.* 

Primus gradus in linea reo(& 
desceiidente, r., ■ 

Cons* Filins* 

Privignm* 

AJJin* Gefier* 

Primus gradus jerpinli 
lincii transversal!, 

Cons* Frate7\ 

AJJin* Levir* 

AJJin* Sororis rdictus. 

Secundiis gratlus in lineft 
rectd descendentc, 

Cons* Nqios ex Jilio* 

Cans* Ncjx)scx Jllia* 

AJJin* Progena'^ i* rdictus ncjUis 
• ex Jilio* 

AJJin* Progcner^ i* rdictus midis 
ex Jilia* 

AJJin* Privignijilius* * 

J^7i* Privigticcjilius* 

Secundus gradus inoL'qualis 
in linea transversal! de- 
scendente, 

Cons* Ncpos ex fratrc* [ 

Cons* Nepos ex s&rora . 

Affin* Neptis ex Jraire relidm* 
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28. Sister’s daughter's husband* Neptis ex sorore relictus. 

29. Husband’s brother’s son. L^ri Jilius^ u e, nepos 

inariti ex jratre^ 

30. Husband’s sister’s son. Affvn. GUnis u e. nepos 

mm'iti ex sotvre. 

1. It is to be noteds that those persons which be in the direct 
line ascendant and descendant, cannot marry together, aldiough 
they be never so far asunder in degree. 

2. It is to be noted, that consanguinity and affinity (letting 
and dissolving matrimony) is contracted as well in them and by 
them which be of kindred by the one side, as in and by them 
which be of kindred by both sides. 

3. Item, that by the laws, consanguinity and affinity (letting 
and dissolving matrimony) is contracted as well by unlawful 
company of man or woman, as by lawful marriage. 

4. Item, in contracting between persons doubtful, which be 
riot expressed in this table, it is most sure first to consult with 
men learned in the laws, to understand what is lawful, what is 
honest and expedient, before the finishing of their contracts. 

5. Item, that no parson, vicar, or curate, shall solemnize 
matrimony out of his or their cure or parish church or cha})e], 
and shall not solemnize the same in private houses, nor lawless 
or exempt churches, under the pains of the law forbidding the 
same; and that the curate have their certificates, when the 
parties dwell in divers parishes. 

6. Item, the banns of matrimony ought to be openly pro- 
nounced m the church by the minister, three scvei’al Sundays or 
festival days; to the intent that who will and can allege any 
impediment may be heard, and that stay may be made till fur- 
ther trial, if any exception be made there against it, upon suffi* 
cient caution. 

7. Item, who shall maliciously object a frivolous impediment 
against a lawful m'Uriiiiony, to disturb the same, is subject to 
the pains of the law'. 

8. Item, who shall presume to contract in the degrees pro- 
hibited (though he do it ignorantly), besides that the fruit of 
^uch copulation ma\ be judged unlawful, is also punishable at 
the ordinary’s discretion. 

9. Item, if any minister shall conjoin any such, or shall be 
present at such contracts making, he ought to be suspended^ 

[ 446 ] from his ministry lor three yeai’S, and otherwise to be punished* 
according to the law's. 

10. Item, it is further ordained, that no parson, vicar, or 
curate do preach, treat, or expound, of his own voluntary inven- 
tion, any matter of controversy in the scriptures, if he be under 
the d<^grcc of a master of ar(s, exce[)t he be licensed by his 
iiidinarv thereimlo, lni< iuilv for the instruction of tljc people, 
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read the homilies already set forth, and i^uch other form of doc- 
trine as shall be hereafter by authority published : and shall nol 
innovate or alter any thing in the church, or use any old rite or 
ceremony, which be not set forth by public authority. 

So much concerning the table of degrees, which by treason of 
the canon here next following it hath been thought requisite to 
insert intire, together with the previous admonitions and the 
subsequent observations : although some of the said observations 
(as particularly that concerning the publication of banns on fes- 
tival days) are now abrogated. 

Bi/ *iiohich cMumi it is ordained, thaUno person shall marry 
within the degrees prohibited by the laws of God, and expressed 
in a table set tbrtli by authority in the year of our Lord 1 363 ; 
and all marriages so made and contracted shall be adjudged in- 
cestuous and unlawful, and consequently shall be dissolved as 
void from the beginning, and the ])arties soMnarried shall by 
course of law be separated. And the aforesaid table shall be in 
fwery church publicly set up, at the charge of tlie parish. Cnn.99. 

Before the vsaiil statute of jLhc 32//lc.77. 8 . other prohibi- 
tions than God’s law admittetli, were iiivonlcd by the court of 
Rome ; the dispensation whereof tliey always reserved to them- 
selves : as, for instance, in kindred and affinity between cousin 
germans, and so to the fburth degree ; as also carnal knowledge 
of any of tlie same kin or affinity before in such outward degrees. 

But now by tiiis acl, all persons are declared to be lawful to 
contract matrimony, that be not prohibited by God’s law to 
marry; and that no reservation or prohibition (God’s law ex- 
cepted) shall trouble or impeach any marriage without the le- 
vjtical degrees. 80 as, without (|uestioii, the son of the fatlier 
by another wife, and the (daughter of the mother by another 
husband, and so on the contrary, may marry. 2 BisL 684*. 

For the better understanding of which profiibitioiis, together 
with the grounds and limitations of lliem, it may not be improper 
<0 mention some special rules, which have been laid down for 
that end, both by lawyers and divines. ^ As, [ I f *7 ]• 

First, that marricigcs in the ascending and descending line, that 
is, of children with their father, gruiulfalhcr, mother, grand- 
mother, and so upwards, arc prohibited without limit; becansfi 
they are tlie cause (immediate or mediate) of their being; and it 
is directly repugnant to the order of their nature, which hath 
assigned several duties and offices, essential to each, that would 
thereby be inverted and overthrown, {d) A parent cannot obey 

(d) See the opinion of the judges delivered by C. J. Vaughan^ in 
the case of Harrison v. Dr, Burtvell, 2 Vent, 18. Vaugk. 224. See also 
Grotius dc ./. B, ct P. 2. c. 5. with which the Digest* agrees : jure 
gentium incestum commiititf qui ex gradu ascendentium x^cl dcscrndeit- 
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a child ; and therefore it is unnatural Umt a parent should be 
wife to a child : a parent^ as a parent, hath a natural right to 
command and correct a cluld; and that a child, as husband, 
should command and correct the same parent, is unnatural* To 
which we may add, the inconsistency, absurdity, and monstrous* 
ness of the relations to be begotten, if such prohibition wero. not 
absolute and unlimited* The son or daughter, for instance, ^ born 
of the mother, and begotten by the son, considered as born of 
tlie mother, would be a brother or sister to the father ; but as 
begotten by him, would be a s^on or daughter. So the issue 
procreate upon the grandmother, as born of the grandmother, 
will be uncles or aunts to the father ; but as begot by the son, 
they will be sons or daughters to him, and this in t\ie first degrees 
of kindred . Gihs. 4 1 2. 

Further, there are several degrees, which although not ex^ 
pressly named in* the levitical law, arc yet prohibited by that, 
and by the statute of the 32 H. 8. 38. by parity of reason ; 

which is thus illustrated in tlie reformatio Icgunu (e) This in 
the levitical degrees is to be observed, that all the degrees by 
name are not expressly set down, for the Holy Ghost mere did 
[ 448 ] only declai’e plainly and clearly such degrees, from whence the 
rest might evidently be deduced. As, for example, where it is 
prohibited that the son shall not marry his mother, it followcth 
also, that the daughter shall not.lj^arry her father. And by in- 
joining that a woman shall not marry her father’^s brother ; the 
like reason requircth that she shall not marry her mother’s 
brother. To which tlie same book adds two particular rules, for 
our direction in this matter: 1. That the degrees which are laid 
down as to men, will hold equally as to women in the same 
proximity. 2. That the husband and wife arc but one flesh ; so 
that he who is related to the one by consanguinity, is related to 
the other by affinity in the same degree. Gibs, 412. 

Upon the foregoing rule, from parity of reason (which is also 
acknowledged and laid down by the books of common law) rests 
. the prohibition against marrying a wife’s sister (g) ; which is well 

expressed by bishop Jewel in his printed letter upon that point : 
“ Albeit (says he) I be not forbidden by plain words, to marry 
** piy wife’s sister ; y* 1 1 am forbidden so to do by other words, 
** which by exposition are plain enough. For when God com- 

tium uxorem duxerit. 23. 2. 68. And nrtc, that the degrees prohibited^ 
by the leVitical law are all within the fourth degree of consanguinity,' 
as established by the computation of the civiliayis^ explained in the 
table given by the author in title 2 I 2 liiU 0 , Distribution ; [except in the 
ascending or ^spending lines.] All collaterals, therefore, in that 
degree, or beyond it, may marry. See Mr, Christians note to 1 BL 
Com. 43.5. [and infra^ 4.50. note (1).] 
j[c) Fo. 23 a. ' (g) 2 Inst. 683. 




** mands me that I shall not marry my brother^S wife, it follows 
‘‘ directly by the same, that he forbids me to marry my wife’s 
‘‘ sister. For between one man and two sisters, and one woman 
** and two brothers, is like analogy or proportion.” And when 
this point of marrying the wife’s sister came under consideration 
in the court of king’s bench, Af. 25 C. 2., in the case of Hill and 
Ofjod^ though it was alleged, that the precept primd facie seemed 
to be only against having two sisters at the same time, and pro- 
hibition to tne spiritual court was granted; yet in the Trinity 
term next following, after hearing civilians, they granted a con- 
sultation, as in a matter within the statute of th& 32 H 8., though 
the former statute of the 28 H. 8. had never been revived, which 
yet it virtually was ; and there, as in the statute of the 25 H, 8., 
the wife’s sister is expressly prohibited. G/&.412. Va7igh.S02. 

3 Keb. 166. 

Upon the like parity of reason, in the case of JVortlcij and JVal* 

Jdnson a consultation was granted, where one had married 
the dauglitcr of the sister of his former wife ; which (as Sir John [ ^ ] 

King laid the argument) is the same degree of proximity, as the 
tiephew’s marrying liis father’s brother’s wife; and this being ex- 
pressly prohibited, the other by parity of reason is so likewise ; 
as it had been declared E. 6 t/. in licnningtoiis case (/), before 
the high commissioners. Which point w^as again argued T. 1 An. 
in the case of Smmling and Nnrsey (/r), and consultation granted 
as before, notwithstanding the case of llicfiard Parsons men- 
tioned by lord CoLcy Ijnsf. 235., in which it was first determined 
not to be within the levitical degrees, and prohibition granted ; 
but a consultation being awarded on debate two years aller, that 
case is said to have been expunged out of the first institute by 
order of the king and council. And this was the very jioint in 
which (presently after the making of the act) lord Cromwell de- 
sired a dispensation for one Massey, who was contracted to his 
sister’s daughter of his late wife : but the arclibishop denied it as 
contrary to the law of God, and gave for reason, that as several 
persons are prohibited, which are not depressed, but understood 
by like prohibition in equal degree ; so in this case, it being ex- 
pressed that the nephew shall not marry his uncle’s wife, it vs 
implied that the niece shall not be married to tlie aunt’s husband. 

Gibs. 4'12, 4fl3. 

Much less can it be doubted, whether the like rule concerning 
parity of reason, doth not forbid the uncle to many his niece ; 
which, though not expressly forbidden (2), is virtually prohibited 

(h) 2 Lev. 21*5. 3 Keb, 660. 2 Jon. 118. 2 Shotver, 70% 

(i) Cited in HoXmtrd v. Barilety Hob. 131. : ; ’ 

(A.) 2 1075. 

(2) Butler v. Gaslrill, Cilb. Hep. 158. 
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in the precept that forbids the nephew to marry the aunt : nor is 
it of moment to allege that the nrst is a more tavourable case, 
as the natural superiority is preserved ; since the parity of degree j 
which is the proper rule of judging, is the very same. GihsAlS. 

But where, in the case of Harrison and Burwcll^ T. 20 C 2., in 
the spiritual court, one had married the wife of his great uncle, 
this was declared not to be within the levitical degrees ; and ac- 
cordingly, after tlic opinion of all the judges taken by the kihg*s 
sj)ccial command, a prohibition was granted. Gibs. 4-13. (/) 

By the civil law, fii*sttfoiisins are allowed to marry; but by the 
canon law, both ffrst anfl second cousins (in order to make dis- 
[ 450 ] pen&atioiis more frequent and necessary) are prohibited. There- 
fore when it is vulgarly said that first cousins may marry, but 
.second cousins cannot ; probably this arose by confounding these 
two laws : for first cousins may marry by the civil law, and second 
cousins cannot by the canon law. Wood. Civ. L, 118, 119. Ai)L 
Bar. 301. 

But now by the aforesaid statute of the 32//. 8. <. 38. it is 
clear that both first and second cousins may marry. (3) « 

(/) Faugh. 206. 2 Vcfd. 9. 

(3) As appears from the preamble to 32//. 8. c. 38., reciting that 
an ** unjust law of the bishop of Homo existed, to create prohibi- 
tioiis other than God’s luwadmitteth for lucre by that court invented, 
the dispensations whereof they always reserved to themselves ; as 
‘‘ iu kindred or ajjiniti/ between cousin germans, and so to fourth and 
fourth degree, carnal knowledge of any of the same kin or affinity 
before in such outward degrees, which else were lav^ul and he not 
“ prohibited hj God's law, and all because they would gel money by 
“ It.” The enacting part goes on to state, “ that from 1st July, 1540, all 
' ' marriages within the church of England, contracted between lawful 
persons, (as by this act we declare all persons to be lawfxd that be not 
prohibited by God's luxe to marry,) being solemnized in face of the 
church, and consummate with bodily knowledge, or fruit of cliild 
“ or children, shall be lawful, good, just, and indissoluble f" and sec 
Hobarl,8\'. Vau^]h. ^*iS. JZJnst.OHh. Ay. CV/. 159. 

Chilians, in tlu ir computation of degrees, tfike the sum of the de- 
grees in both lines to the common ancestor. The canonists take only 
ike ninnhcr of degree;; in the longest line. Hence, when th# canon 
law pvohibit.s ail marriages between persons related to each other, • 
within the scvenlh degree, this would restrain all marriages within the 
fourteenth degree of the civil law. 1 Bl. C. 207. n. 4. Ckr. Ed. 

Thus, between collaterals it is universally true, that all who are in. 
the fourUi, or any higher degree, arc permitted to marry : viz. first 
cousins arc in the fourth degree by civil law, and therefore may 
marry ; ncpliew and great aunt, or niece and great uncle, are also 
in the fourth degree, and may intermarry ; and thougli a man may 
not marry his grandmother, it is certainly true that he may marry her 
s>istcr. ( Gibs. Cod. 413.) All these fourtli degrees of civil are second 
degrees of canon law. Sec Ulackstonds Descents, 41, 42. 



The kindred of the husband are not of aifinitjr to the kindred 
of the wife ; and tlierefore the husband’s brother may marry the 
wife’s sister, as well as the husband’s son by a former wife may 
marry the wife’s daughter by a former husband. The afSnity is 
terminated in the husband himself firom the wife’s kindred, and in 
the wife herself (rom the husband’s kindred, trooei* Cm £.119. 

In Ellerton v. Gastrel^ where Elierton had married the daughtcf^ 
of the sister of his former wife^ this was declared to Ixi within the 
j>rohibition of the levitical degrees. G/fo. 41,2. Comyiis* 318. 

[So a man may not marry his wife’s mother’s sister. Butler v. 

Gaslrcly Dunb. 145.] • • 

H. 7 W. Hains v. JffeL A day was appointed to hear counsel, [Uabtardb.] 
why a prohibition should not be granted to the spiritual court of 
Worcester, to stay a suit against Hains for marrying with the 
bastard daughter of his sister. And it was argued for the pro- 
hibition, that this is not prohibited by any Maw; for there is 
neither affinity nor consanguinity, for a bastard is mdlius Jilim. 

On the contrary, it was argued that the levitical law is ad proxi- 
mnmjsangiiims non accedai ; that tlie Jews made no difference, as 
to marriage, between bastards and others ; that though bastards 
are deprived of certain privilteges by particular laws, yet the same 
reason prohibits them from marriage as others : and by this rule 
a man might marry his own bastard ; which doubtless could not 
be allowed. And the court inclined not to grant a prohibition ; 
but the cause was adjourned, and it apj>ears not what became of 
it. Ld, liaijm, fj8. 5 Mod, 168. Gibs, 413. [_Comb, 356. The 
(}ueen v. Cfiajin^ 3 Sal}x\ 66.] (4) 

If a mail marry one within tfie degrees prohibited, the issue 
between them is not by the common law a bastard, until there be 
a divorce; for, by that law, the marriage is not till then void. 

God. 486. {m) 

4. They which be dumb, and cannot speak, may contract ma- Uumhiici. 
triniony by signs ; which marriage is lawful and available to all sons, 
intents. Swinb. Matr. Con. § 15. 

5. Formerly, it was adjudged, that the issue of an idiot was legi- [ 451 ]• 
timate,andconsc(iucntlythalhismarriage was valid. \ltolV sAln .^Sl . 

Co, Lit. 80. a,note{\ ).] But by later resolutions it hath been deter- 


(4) Observed on in Horner v. Horner^ 1 Hagg. Rep, 353. 

(m) Co. Lilt. 33. [and irfra^ XL 3. notes.’} 

(5) Suit of nullity of marriage by reason of the insanity of the hus- 
band, brought by himself after his recovery, was sustained ; but former 
proceedings on the part of the father, were not admitted, the son be- 
ing of age at the time of marriage. Turner v. Meyer Sy 1 t^f^gg* R^» 
414. In Brotoning v. Rcane^ the administration of the effects of a 
wife was refused to the husband, on the ground that his marriage 
Inui been illegally contracted with her, when incapable, by idiocy, 
to consent. ^ZFhiLReinQlQ — 91. 
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mined.otherwise, becduse conswt abaobitdy r€M]uislta> to mar- 
riage, and idiots arc not capable of consenting to any thtitlig. So 
also of a lunatic, unless the marriage was in a lucid interval : , but as 
it may be difficult to prove die exact state of the party’s mind at 
the actual celebration of the nuptials, therefore the statute 
15 6r^o. 2. c. 30. hath provided* that the marriage of lunatics 
and persons under phrenzies (if found lunatics under a cominis* 
slon, or committed, to the care of trustees by any act of parlia- 
ment) before they arc declared of sound mind by the lord cba]> 
cellor or the majority of such ^trustees, shall be totally'.void. 

I Bla. 439. 

Jews. . . 6. By the ancient law of England, if any Christian man did 
marry with a woman that was a Jew, or a ch]:istian woman 
did marry with a Jew, it was felony, and the party so oflending 
should be burnt alive. 3 LisL 89. 

The author of Meta saith, that such offender should be buried 
alive. Fleta, 54. 

But where both parties are Jews, they are allowed to marry ; 
and are not under the restraints (ajj was before observed) of the 
statute of the [4 Geo. 4. c. 76 ; or, before that act, of the 26 Geo* 2. 
c. 33. (6)] 

Widows 7. By the civil law, the woman is forbidden to marry again 
within the year (as it is called) of mourning, unless there is a 
special dispensation from the prince ; by reason of the uncer- 
tainty to which husband the issue may belong, and because a 

(6) The nullity of a Jewish marriage will be tried by evidence of 
the laws of the Jews, as in case of a foreign marriage. Lindo v. 
Belharioy \ Hagg. Rep. 216. Ketuba^ or what a man binds himself 
to give his wife as a dower, should always precede a Jewish marriage ; 
and Kcduslihriy or betrothment, docs not constitute it without Jlupa, 
viz. bringing home the bride, setting her aside for her husband’s spe- 
cial use, and being united with her if marriageable. The fortune 
brought by the wife to her husband In marriage is called Nedoniah, 
donation. (Id. 253. 259.) Tlie practice of the Jews on marriage is, 
that the husband (they bcidg mostly in trade), takes all the wife’s for- 
tune, and gives his covenant lo restore it, with 50/. per cent, profit. 
Choses in action, falling to the husband in right of the wife, are some- 
t/ines taken by him at die same time. Basevi v. Serra, 3 iVfmn.674. 
J4 / Vo. 313. S. C. A Jewish marriage is held invalid under law, 
for in competency of the two witnesses required as an essential {xirt of 
the ceremony. Coldsmid v. Rromer, 1 Hagg, Rep. 324. And semblcy^ 
a Jcwislr marriage is not sufficiently proved in a civil action, by wit-" 
nesses present at the ceremony which takes place in the synagogue, 
which is merely a ratification of a previous contract in writing ; and 
that the original contract must be produced. Flour v. Nocl^ 1 Comb. 
61. A Jewess married by Christian rites was held within 26 Geo. 2. 
c. 33. § 11. (requiring consent of parents or guardians) Jones \.Ro* 
binsortf 2 FhiU. Rep* 285. 
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reverentlii] mourning and pious regard to the memb^ oFher de« 
ceased "^husband is in dec^cy expected. tVoodi L* 124.^ 
2D(maL126t. 

And lord Coke says, for the avoiding of such like inconveni- 
encess this was the law before the conquest; let every widow 
continue unmarried for twelve months ; and if she shall marry, 
let her lose her dower. 1 Ifisti 8. 

But the divine and the canon law leave no such injunctions. 

Wood, Civ. Lt. 122. 

Also by the coininon law of England, q widow is not prohibited 
from marrying at any time after her husband’s death, (w) 

8. Ijangton. Persons beneficed or in holy orders shall not 
presume to keep concubines publicly in their houses, nor else- [ 452 3 
where shall have public access to them with scandal. If the 
concubines, after public admonition, shall not depart, they shall 
be expelled from the churches which they shall so presume to 
defame, and they shall not be admitted to the sjicraments. And 
if they still persist, let them be excommunicated, and the secular 
arm be invoked against them. And the clerks, after canonical 
admonition, shall be deprived of their office and benefice. 

Lhid. V25. 

Lungton. If clergymen leave ought by their wills to concu- 
bines, it shall go the church. Lind. 166. 

Withershcad. Clergymen under the office of subdeacon may 
keep their wives ; but subdeacons or above shall leave their women, 
whether such women do consent to it or not. Lind. 128. 

Otho. Clergymen who publicly keep concubines shall put 
them away, on pain of suspension from their office and benefice. 

Athon.\i\. 

Othobon. None shall let houses to clerks who keep concubines. 

Athon. 92. 

^ By the 1 //. 7. c. 4. It shall be lawful to all archbishops, 
bishops, and other ordinaries having ej)iscopal jurisdiction, to 
punish and chastise priests, clerks, and religious men, being 
within the bounds of their jurisdictson, as shall be convicted 
l)efore them by examination and other lawful proof requisite by 
the Jaw of the church, of advoutry, fornication, incest, or any 
other fleshly incontinency, by committing them to ward afid 
prison, there to abide lor such time as shall be thought to their dis- 
cixjtroils convenient for the ([uality and quantity of their trespass. 

By the 31 LT. 8. c. 14. (7) which was altered by the 32 H. 8. 


(w) If a woman marry so soon after the death of licr husband, that 
the child may belong to cither father, it is said tlic child may choose 
his father. Co. Lit. 8 «. [But sec Bro. Ab. Bastardly pi. 18. Akop 
V. Staceip P(dm . !().] 

(7) iict of tlic Six Articles ; or, Bloody Statute. 




c. 10. here next followings and which was finally repealed by the 
^1 c. 12.) it was enacted as followeth: A priest keeping 

company with a *mife^\Q the evil example of other persons^ shall 
be guilty of felony, as shall also the woman. And if any priest 
shall keep n concubine^ to the evil example of other persons^ he 
shall forfeit his goods and spiritual promotions, and be impri** 
soned during the king’s pleasure : and if he shall again offend, 
lie shall be guilty of felony. And the woman shall have like 
punishment as the priests. 

By the S2H. 8. c, 10, (which i§ repealed as to wives by the 
2 & ^Ed.6. r. 21;, here next following, but continues i]a its 
force as to concubines ) : The penalties of the aforesaid statute of 
f 458 ] the- 3 1 //. 8. are mitigated ; and for both ofiences alike, the priest 
shall only forfeit (as it is there expressed) for the first offence, 
all his goods and spiritual promotions, except one ; for the 
second offence, all' his goods, and also during his life, all the 
profits of his lands, and of his spiritual promotions ; and for the 
third offence, all his goods, and also during his life all I he pro- 
fits of his lands, and of his spiritual promotions, and be impris- 
oned during life. And the woman offending, if she be unmarried, 
shall, for the first offence, forfeit nil her goods ; for the second 
offence, all her goods and half the issue of her lands during life; 
for the third offence, all her goods and the issues of all her lands 
during life, and imprisonment during life : if she be married, 
she shall, for the first offence, be imprisoned tor all the term of 
lier life, at the king’s will and pleasure. 

By the 2 & 3 EiL 6. c. 21. (which was repealed by the 1 Mar. 
scss. 2. c. 2. and revived by the 1 Ja, c. 25. [which was repealed 
1 M. sess, 2. c\ 2.]) All and every layv and laws positive, canons, 
constitutions, and ordinances, heretofore made by authority of man 
only, which do prohibit or forbid marriage to any ecclesiastical or 
spiritual person or persons, of what estate, condition, or degree 
they be, or by what name or names soever they be called, which 
by God’s law may lawfully 'marry, in all and every article, branch, 
and sentence, concerning oiily the prohibition for the marriage ot' 
the persons aforesaid, shall be utterly void and of none effect* 

And by the 5 & 6 lid, 6. c, 12. (wliich also was repealed by 
tlie 1 Mur, sess, 2. c, 2. and revived by the 1 J. c, 25.) The 
jiiatriniony of all and every priest, and other occlesinstical and 
spiritual person, which shall be duly imd, celebrated, and made; 
shall be adjudged, deemed, and token fi)r true and lawful matri- 
mony, to ail intents, constructions, and purposes. (8) 

Note, That by these ancient canons, concubinage seemeth to 
have been partly coimivcd at ; only the i)ublic avowance thereof 
was. discouraged. And by the aforesaid statute of the 31 8. 


(8) And their issue legitimate. 12 Hep. 9« 2Inst,^5y 687* 



marriage, of the two, is esteemed tlie greater offeWe ; and by the 
32 H. 8. both offences are rendered equal : the penalties of which 
latter statute (as was observed) do still continue in force with re- 
spect to concubimgc^ although by the 2 & SEd.6» tliey are 
abrogated as to mamage. And by the 5 & 6 JSrf. 6. the clergy, 
as to the point of matrimony, are put upon the same footing with 
all other persons. In queen Mary*s time, king Edward’s laws 
being repealed, the clergy were again brought under tlie severe 
laws of king Hen. 8. and so continued during aU that reign, and [ 454* ] 
(which is remarkable) during also the wjiole reign of (]iieen Eli- 
/abetl). Yet, nevertheless, the thirty-nine articles were passed in 
convocation, and confirinfed by the royal authority, in tlie fifth 
year of that (jueen, in the year of our Lord 1562; and ratified 
anew by Iier in the year 1571. The thirty-second of which arti- 
cles is as follows : 

Bishops^ and deacons arc not commanded by God\s law, 

either to vow the estate of single life, or to abstain from marriage ; 
iherejbre it is lav^'id for them, as for all other Christian men, to 
many at their own discretion^ as they shall Jndge the same to semi 
belter to godliness. 

Which perhaps may I'e acccnnitod for from this ; that queen 
Eli/iabcth was always averse from I he parliament’s interfering in 
ecclesiastical affairs; and therelbrc might tliink that her sole 
allowance and ratification of *this (aiiioiigst the other articles of 
religion) would be sufficient in this matter, without expressly re- 
pealing the statute of queen Mary. Or perhaps, in orcler to have 
the clergy more dependent, she might bo willing that tliis matter 
should continue doubtful. However, by the sbitiite of the 1 </. 
e: 25. all foundatioii Ibr any jiirther question is taken away, which 
expressly revives the aforesaid statutes of £d. 6., and so the htw 
hath continued ever since. 

9. IJy the 14 & 15//. 8. c.8. Whereas of old time accus- Six ilrrk& 
tonied hatli been used in the high court of chancery, that all 
manner of clerks and ministers of the same court, writing to the 
great seal, should be unmarried (except only the clerk of the 
crown), so that as well the cursitors and other clerks, as the 
six clerks of the said chancery, were by the same custom re- 
strained from marriage, whereby all those that contrary to tlie 
same did marry, were no longer suffered to write in the said 
chancery, not only to their great hiiiderance, losing thereby the 
benefit of their long study and tedious labours, and pains of 
youth tiiken in the said court, but also to tlie great decay of the 
true course of the said court ; and forasmuch as now the said 
custom taketh no place nor usage, but only in the office of the 
said six clerks, but that it is permitted for maintenance of the 
said course, that as well the said cursitors as the other clerks 
aforesaid may and do take wives, and marry at their liberty, 
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after the laws of holy church; ahd of lotig time have so doiie^ 
lerithout interruption or letbf any person : Uierefore, in consider- 
ation of the premises, and for that the said custom is not ground- 
ed upon any law, it is enacted, that all persons who shall be in 
the office of the six clerks of * Ae chancery may take wives, and 
marry at their liberty, after the laws of holy church ; anfd sKifll 
hold their offices notwithstanding in as ample manner as if th^ 
had never been married. 

10. By the 37//. 8. c. 17. (which was repealed by the 1 & 
2P.fic M. c. 8. § 27. aijd revived 6y the 1 EL c. 1. § 19.) All 
persons, as well lay as those that be married, being doctors of 
the civil law, lawfully create and made in any university, who 
shall be constituted chancellor, vicar-general, commissary, official, 
scribe, or register, may lawfully execute and exercise all manner 
of jurisdiction, commonly called ecclesiastical jurisdiction, and 
all censures and coercions appertaining or in any wise’ belonging 
to the same, albeit such persons be lay, married, or unmarried ; 
so that they be doctors of the civil law as aforesaid. 

[See jaoperp, XXII. 

By 12 Geo. 3. c. 11. intituled An act for better regulating 

the future marriages of the royal family, it is enacted, that 
no decendant, male or female, of the body of Geo. 2. (other than 
the issue of princesses who have married, or may mdrry into 
foreign families), shall be capable of contracting matrimdny wth- 
out consent of H. M. signified under the great seal, declared in 
council, (w’hich consent shall be set out in the licence and regis- 
ter of marriage, and be entered on the books of the privy doun- 
cil) ; and every marriage or matrimonial contract of such 
descendant without such consent is void. § 1. 

In case any such descendant, being above twenty-fiye years 
old, shall persist in his resolution to contract a marriage so 
disapproved by H. M., he may, on giving notice to tho privy 
council, (which shall be entered on their books), at ally time after 
the expiration of twelve calendar months after, contract such 
marriage, jmd the same maybe duly solemnized without H. M.^s 
consent, and shall be good, unless both houses, befote expiration 
of such twelve months, declare their disapprobation thereof. § 2. 

* Every person who shall knowingly or wilfully solemnize or 
assist, or be present at the celebration of any marriage without 
such consent except in the case abovementioned, shall incur a 
prajmunire. J3.] 

II. Of marriage contracts. 

1. Spousals defvimo^ are a mutual promise or covenant of 
marriage to be had afterwards; as, when, the man saith to the 
woman, 1 will take thee to my wife ; and she then answerctii, I 
will take thee to my liiisbund : ijpoiisals de imesentii are a mutual 



promise or contract of present matrimpny^ ; man doth 

say to the woman, 1 do take thee to my wife; and she then an- 
swerett), I do take thee to my husband. Svoinb.. Matr^ Cm. § 3. 

, 2. Ba%pwld$^ The ministers shall frequently denounce to those 
who are desirous to contract matrimony ; that, on pain of excom- 
mnnication, they do not contract matrimony but in an open plaoe^ 
aqd > before divers witnesses in public. Lind. 271.^ 

3. Both by the civil and canon law, infants under seven yeari^ 

of age cannot contract any kind of stx>usals. % 6. 

From the age of seven to the age of twelve, as to the woman^ 
and fourteen as to the man, they cannot contract matrimony 
de prccsentij but only de fiUtao. Swini. § 7. 

A man so ^oon as he hath accomplished the age of fourteen 
years, and a woman so soon as she hath accomplished the age 
of twelve years, may contract true and lawful matrimony. 
Smnb. § 9- (o) , • 

But by Can. 100. no children under the age of one-aiid-twonty 
years complete, shall contract themselves without the consent of 
their parents, or of their guardians and governors, if their parents 
be deceased, (p) 

4. By the civil law, the woman is not constrained to bring her 
whole substance as a poition to her husband, but may retain 
back part of their goods, whicli are then called paraphernalia^ 
(from besides^ and (pegvtj /lowerj^ in Avhich the husband hath 
no interest; for sbe may dispose of it without his consent, and 
bring actions in her own name, or in the name of the husband, 
for recovering the same. Wood. Civ. L. 123. (q) 

In England we account the paraphernalia to be only the 
woman’s wearing apparel, jewels, and personal ornaments, whicli 
she wore during her marriage ; suitable to the quality of lier 
husband, (n ♦ 

And a wife after the death of her husband may claim her para^ 
phernalia, or necessary apparel for her body, cloth given her to 
make , a garment, and the like, besides her dower or jointure. 
But she shall not have excessive apparel, beyond her rank or 
degree. Pearl necklaces, chains of diamonds, gold watches, and 
sum like, may be included under paraphernalia, if they were 


(o) Vide supra^ 1. 1 . [and note (3). Also Com. Dig. tit. BaronS^FemCy 

(p) The parents or guard'ans of infants may prohibit the publication 
of banns. hif.lU.Q. And security is to be given that their consent 
has been obtained, before a licence shall be granted by the bishop. 
Inf. IV. 3. 

(^) And for this the woman had a tacit hypotheque over the goods 
of tier husband. Huber ad Dig. 22. 2. 2. 

(r) Moor, 213. Cro. Car. 343. Dr. et Stud. 17. 2 Conu Dig. S61. 
1 JBl. Com. 435. 
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usually worn by tbe wi^ and were suitable to her degree acv 
cording to the mshion of the times* 1 BjoIVs Abr. 91 1. (s) 

5. Heretofore, if any having contracted matrimony dept^a^smti^ 
and being convented by the ecclesiastical judge, did refuse to 
execute the sentence given by him to celebrate the matrimony 
accordingly, after lawful admonition given him in that behalf ; be 
or she so refusing might, for their contumacy or disobedience 
therein, be excommunicated, and be imprisoned on a writ de eay 
communicedo capiendo^ until he or she did submit to obey the 
monition of the ordinary in that behalf. Swinb. § 17 • 

But for persons, who Itiad contracted spousals ovA.y de^fvturo^ 
if either of them did refuse to perform their promise, the judge 
was not to proceed to the significaxdt into chancery for an exconi- 
municaio capiendo^ but rather to absolve that cursed party which 
contemned the censures of the church, albeit there might be no 
cause of favour, but ft^r fear of further mischief, by compelling 
them to go together which did hate one another ; yet was not 
tliis froward party thus to be dismissed, but was to suffer penance 
for the breach of his promise : nor was he or she to be dismissed 
or absolved, if those spousals de Jiiluro^ by reason of carnal 
knowledge of sonic other act equivalent, did become matrimony ; 
for in that case, as in the former, where spousals were contracted 
de preesentii the disobedient party was to be excommunicated, 
appreJiendcd, and imprisoned ; and, not to be absolved or released 
before satisfaction, or death, or other just cause of divorce. 
Id. 


But by the 2f) Geo. 2. c. 33. § 13. [and iiow by the 4 Geo. 4. 
e. 76. § 27.] No suit or proceeding shall be had in any eccle- 


(.s) The husband has an absolute property in the bona paraphernalia 
(luring the life of his wife, and may sell or give them away. Noys 
Max. 108. But if he merely pledge them, and die, leaving a sufficient 
estate to redeem the pledge, and pay all his debts, she shall be entitled 
to the redemption of them ' out of the husband’s personal estate. 
Graham v. J.ondonderry^ 3 393. By lord eh. Maccla^icldi they 

are not deviscable by the husband from the wife, any more than heir- 
looms from the heir, 1 jP. Wins. 729. Tipping v. Tipping. And after 
hisf death she shall retain them against all persons except creditors, 
where there are no assets, lb. Nerthcy v. Northey^ 2 Atk. 77- 
2 Ves. 7. But during the lifetime of the husband she cannot, as by the 
civil law, will them away without his consent. Shop. Ab. 728. In the 
case of Tipping v. Tippings the real estate descended^ and lord Mac- 
cle^eld hem the paraphernalia not applicable to pay debts, in the first 
instance, as personal property. But in Probert and Clifford^ Amh. 6., 
the husband having devised his real estate after charging it with 
debts, and the personalty being exhausted, lord HardvoMe would not 
suffer the wife to have satisfaction for her paraphernalia out of the real 
assets, against such devisee. But see CSHiUff, V. 16. 





siastical cour^ in order to compel a celol>i*ation any inarriagc 
in facie ecclesirc by reason of any contract of matrimony^ whether 
pet' verba de prasetHi^ or itet' verba defutut^ § IS. (9) 

Buts notwithstanding} the party is not the Ic^s liable to 
damages for the same, in an ac^on to be brought upon the 
caae. 

(9) See Jesson v. Collins^ 2 Hath 437, 6 Mod, 155. S, C , ; and sec 
869 a. By the 32 H, 8. c. 38. all impediments arising from pre- 
contracts to other persons were abolished, unless am coptiMf or con- 
summated by bodily knowledge, which, by^ canon law, makes a mar- 
riage de facto. This part of the statute Wis repealed by 2 & 3 Ed. 6. 
C.23. and 1 Eliz^ cA. §11. How far,” says Blachtotw,^*^ the 26 Geo.Q. 
** c* S3, § 13. may collaterally extend to revive lliis clause of 32 //. 8. 

c, 38. and abolish the impediment of precontract, (and consequently 
“ divorces by reason thereof, see iti/ra DiroHCE^) I leave to be 
considered by the canonists.” A contract pep verba dc prcescnti 
icmporCi having formerly been considered ipswn mairimouium^ a mar- 
riage to any other person would have been annulled, and the first 
contract enforced. See 4 Rep, 29. But since the above enactment of 
2(5 Geo, 2. professor Christian a;hought that no precontract will ever 
more be an impetlinient to a subsequent marriage actually solemnized, 
and consummated. ( 1 Bin, C, 135.) The act includes contracts per 
verba de futuro, which were probably inserted merely from caution ; 
for it is not clear that matrimony could over be compelled on a con- 
tract of tjiis kind, otherwise than by admonition. Holt v. Ward, 
Sira, 938. 

Divorce for precontract was a vinculo. Co, Lit. [235 o.] ; and see 
Co7n, Dig. tit. Baron S)\Fcme (B3.) (C 1.) 

[But this act extends to England only ; and a marriage in Scotland 
per verba de preesentiy and without religious celebration, or consum- 
mation, is valid by the law of Scotland, though one of the parties is an 
Englishman only quartered there on military service. Dalrj^mple v. 
Dalrymplcy 2 Hagg, Rep. 54. 

By the ancient general matrimonial law of Europe (the canon law), 
a contract per verba da prcescniiy or promise per verba dc futuro cum 
coptddy constituted a valid marriage without the intervention of a 
priest, till the decrees of the council of Trent, which were never 
received as authority in Scotland, For, ift the first instance, consum- 
mation was presumed as naturally following the parties’ deliberate ac- 
ceptance of the relation of husband and wife, unless original imijotency 
was shewn : in the second, which merely contemplated a marria^, 
the promise was defeasible in various waj^s ; and in which, therefore, 
consummation was not to* be presumed. If the parties who had ex- 
changed the promise had carnal intercourse, its cfiect was to inter- 
pose a presumption of present consent at the time of the inter- 
course, to convert the engagement into an irregular marriage, and to 
produce all the consequences attributable to that species of matrimo- 
nial connexion, viz, to bar suit for fornication, S. C. 2 Hagg. Rep. 
82. 66. 87. ; and see Wigmore*& case, 2 Salk. 438. Moory 1 70. but 
to expose the parties, and those firesent at the marriage, to eccle- 
siastical censure.] 
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6. T. 5 ft 6 0.9. HIM ^inst Wardf clarencieux king at 
arms* , Mrs. Holt the plaintiff* declared, that it was mutually 
agreed between the defendant Mr. Ward and herself, that thi^y 
should marry at a future day, which is past, and that in consider- 
ation of each other’s promisesj^i^h engaged to the other ; notwith- 
standing which he did not marry her, but had married another ; 
which she lays to her damage of 40002. The defendant, with 
leave of the court, pleaded double ; viz» first, that he made no 
such promise; and, secondly, that Mrs. Holt the plaintiff^ at the 
time of the promise, was an infknlT of fifteen years of age. The 
plaintiff joins issue, upon the former point, and a verdict was 
found for her, with 2000/. damages ; and as to the plea of in- 
fancy demurr^. This cause was argued several times at the 
bar. ' Upon the first argument, the court were strongly inclined 
with the plaintiflT, because, though the defendant would, not have 
the same remedy 'against her by action for damages, yet they 
thought he might have some remedy, to wit, by the ecclesiastical 
court, to compel a performance, the plaintiff being of the age of 
consent, and that would be a sufficient consideration ; and, there- 
fore, appointed an argument by civilians, to see what tlieir law 
would determine in such a case. Upon the ar^ment of the 
civilians, no instance could be shewn, wherein Uiey bad com- 
pelled the performance of a minor’s contract. And they who 
argued for the defendant strongly insisted, that in the case of a 
contract per verba de fiduro (as this was), there was no remedy 
given against a person of full age in the spiritual court, but only 
an admonition : and the only reason why they hold jurisdiction in 
the case of a contract per verba de preese^iti was, because that is 
looked upon amongst them to be ipsum matrimonium, and they 
only decree the formality of a solemnization in the face of the 
cliiirch. After their arguments, it was spoken to again. And 
now this term, Raymond chief justice delivered the resolution 
of the court : The objection in this case is, that the plaintiff* not 
bung bound equally with> the defendant, this is nudimi pactum^ 
and the defendant cannot be charged in this action. Formerly, 
it was made a doubt by my lord Vaughan, whether any action 
could be maintained on mutual promises to marry : but that is 
itow a point not to be disputed. And as to the present case, we 
should have had no difficulty in giving judgment for the 
plaintiff^ if we could have been satisfied by the arguments of the 
civilians,’ that as the plaintiff was of the age of consent, any 
remedy, though not by way of action ter damages, could be had 
against her. But since they seem to have no precedent in the 
cai^ we must consider it upon , the foot of the common law. 
And upon that the single question is, whether this contract^ as 
against the plaintiff, was absolutely void. And we are all of 
opinion, that this contract is not void, but only voidable at the 
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election of the infant ; and as'to tbe^j^on of^^firft agC} it abso^ 

Ititely binds. The contract of an 'inmnt is considered in law, as 
difierent from the contacts of all other persons. In some cases 
his contract shall bind him : such is the contract of an infant for 
necessaries, and the law allows him to make this Contract^ as 
necessary for his preservation ; and, therefore, in such a c^e a 
single bill shall bind him, though a bond with a penalty shaN 
not. Where the contract may be for the benefit of the infant, 
or to his prejudice; the law so far protects him, as to give him 
an opportunity to consider it when he ^conies of age : and it is 
good, or voidable at his election. But* though the infant hath 
this privilege; yet the party with whom he contracteth hath 
not: he is b^und in all events. And as marriage is looked 
upon as an advantageous contract, and no distinction holds 
whether the party suing be man or woman, but the true dis* 
tinction whether it may be for the benefit of thb infant ; we think, 
that though no express case upon a marriage contract can be 
cited, yet it falls within the general reason of the law with re- 
gard to infants’ contracts. And no dangerous* consequences can 
follow from this determination, because our opinion protects the 
in&nt, even more than if we rule the contract to be absolutely 
void* And as to persons of full age, it leaves them where the 
law leaves them, which grants them no such protection against 
being drawn into inconvenienUcontracts. For these reasons, we 
are all of opinion, that the plaintiff ought to have her judgment 
upon the demurrer. 937. (f) 

7. JE. 3 Ann. Hatton and Mansfield. It was held by Holt 
chief justice, that if there be an express promise by the man, 
and it appear the woman cotintenancra it, and by her actions at 
that time behaved herself as if she agreed to the matter, 
although there be no actual promise, yet that shall be sufficient [ 460 ] 
evidence of a promise on her part. Head. tit. Marriage. 

But if the one only promiseth, and the other doth not, either 
expressly, or by implication ; this is a contract that walks upon 
one leg, and, consequently, not of any force. Ayh Parerg. 246. 

fBy the stat. of frauds (29 Car. 2. d.3. $ 4.) no action shall be 
brought to charge any person upon any agreement upon consi- 
deration of marriage, unless the agreement upon which sucR 
action shall be brought, or some memorandum or note thereof, 
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it) Fitzg.l15.m^ lBflr«.B.B.277.S35. S48.45S. 2Barn.l2. 
173* 176. See also SAtk.SOd. But the contract of an infant, with 
consent of guardians, on a marriage settlement, shall bind the infant 
in equity,. provided it be fair and'reasonable. Cannel v. Bucile, 1 P. 
WmSf 242. Ed. Coxe, Durnford v. Lane^ 1 Bro. C, C. 106. Williams 
v. Williams^ ib.lS2. with the cases there cited. 
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shall be in writings and signed by the party to be charg<4d 
therewith, or some other person thereu^o by Inm lawfully au- 
thorized.] , 

III. Of harms. 

1. \Banns is a Saxon word, and signiheth a proclamation. 

2. No parson, minister, vicar, or curate, shall be obliged to pub- 
lish the banns of matrimony between any persons whatsoever, un- 
less they shall, seven days at the least before the time required for 
the first publication, deliver or cause to be delivered to him a no- 
tice in writing, datgd on t|ie day on which the same shall be so de- 
livered, of their true Christian and surnames, and of the house or 
houses of their respective abodes within such parish or chapelry, 
and of the time during which they have inhabited' or lodged in 
such houses respectively. 4? Geo 4?. c.76. } 7. (1) 

3. And all banns of matrimony shall be published in the 
parish church, or in some public chapel, in which chapel banns 
of matrimony may now, or may hereafter be lawfully published, 
of or belonging to the parish or chapelry wherein the persons 
to be married shall dwell, according to the form of words pre- 
scribed by the rubric prefixed to the office of matrimony in the 
book of common prayer. Id. § 1. 

And where the persons to be married shall dwell in divers 
parishes or chapelries, the banns shall be published in the church 
or chapel belonging to such parish or chapelry wherein each of 
the said persons shall dwell. And that all other the rules pre- 
scribed by the said rubric concerning the publication of banns, 
and the solemnization of matrimony, and not hereby altered, 
shall be duly observed : and that in all cases where banns shall 
have been published, the marriage sliall be solemnized in one of 
the parish churches or chapels where such banns shall have been 
published, and in no other place whatsoever. § 

That the bishop of the diocese, with the consent of the patron 
and the incumbent of the church of the parish in which any public 
chapel, having a chapelfy thereunto annexed, may be situated, 
or of any chapel situated in an extra-parochial place, signified to 
him under their hands and seals respectively, may authorize, by 
writing under his hand and seal, the publication of banns and the 
solemnization of marriages in such chapel for persons residing 
within such chapelry or extra-parochial place respectively ; and 


(1) Hie intention of the publication of banns is, to make known 
that a marriage is about to take place between the individual parties# 
If, therefore, the publication is such as not to designate, but conceal 
the parties,' it is no designation. Fellows v. Stetjoarty 2 PhtlL Hep. 288. ; 
and see as to Christian names, in/ra, note to 4tGeo. 4. c. 76* § 88. 



itiicli consent, together witli such Written authority, shall be re- 
gistered in the registry of the diocese. 4 Oeo. 4. c, 76. §3. 

In every chapel in respect of which such authority shall be 
given as aforesaid, there shall be placed in some conspicuous 
part of the interior of such chapel a notice in the words following : 

Banns may be published and marriages solemnized in this 

chapel.” § 4. 

All parishes where there shall be no parish church or chapel 
belonging thereto, or none wherein divine service shall be usually 
solemnized every Sunday, and all extra-parochial places what- 
ever, having no public chapel wherein^ banih^ may be lawfully 
published, shall be deemed and taken to belong to any parish or 
chapelry next»adjoining, for the purposes of this act only ; and 
wliere banns shall be published in any church or chapel of any 
pai'ish or chapelry adjoining to any such parish or chapelry 
where there shall be no church or chapel, or none wherein divine 
service shall be solemnized as aforesaid, or to any extra-parochial 
place as aforesaid, the parson, vicar, minister, or curate publishing 
such banns shall, in writing •under his hand, ceitify the publi- 
cation thereof in the same manner as if either of the persons to 
be married had dwelt in such adjoining parish or chapelry. 
§ 12 . 

If the church of any parish, or chapel of any chapelry, wherein 
marriages have been usually solemnized, be demolished in order 
to be rebuilt, or be under repair, and on such account be disused 
for public service, it shall be lawful for the banns to be proclaimed 
in a church or chapel of any adjoining parish or chapelry in 
which banns are usually proclaimed, or in any place witliin the 
limits of the parish or chapelry wdiich shall be licensed by the 
bishop of the diocese for the performance of divine service during 
the repair or rebuilding of the church as aforesaid ; and where 
no such place shall be so licensed, then, during such period as 
aforesaid, tlie marriage may be solemnized in the adjoining 
church or chapel wherein the banns have been proclaimed ; and 
all marriages heretofore solemnized in •other places within the 
said parishes or chapelries than the said churches or chapels, on 
account of their being under repair, or being taken down 
order to be rebuilt, shall not be liable to have their validity ques- 
tioned on that account, nor shall the ministers who have so so- 
lemnized the same be liable to any ecclesiastical censure, or to 
any other proceeding or penalty whatsoever. § 13. 

Adopting the decision in Smallwood v. Tredgery 2 PhilL Hep. 
287. in which a church being under repair and shut up, a pub- 
lication of banns in the church of an adjoining parish was held 
suiBScient. 

Lofd Hardwicke expressed his wish that no mariiage should 
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be whlmut publication of banns. (2) And wliei^e a ward of the 
court had eloped and been married in Guernsey, the court, on 
report by the master that such marriage was invalid, directed a 
remarriage by banns. (3) 

Semb, That contriving a marriage without a due publication 
of banns is a conspiracy at common law; and by the canon law, 
which binds the clergy, it is highly criminal ; for by a publication 
of banns, information as to the residence must be supposed. So 
it is very difficult for the clergyman to protect himself against 
express penalties incurred under £6 Geo. 2. c. 53. § 2. 8. 10. and 
otlier acts. Priestly and Lamb^ 6 Fes* 428. See now 4 Geo* 4. c*76* 
§ 8. In Th(mipson\ case, 6 Ves* 422. w. where the parties were 
married by a licence unduly obtained, on the husband’s making 
the necessary affidavit, the Ch. committed the husband, who was 
afterwards indicted and convicted of perjury. See also Moore v. 
Moore^ 2Atlc* 157‘. Middleton \* Crqf h^ id* 650. 2 Stra* 1056. 

Provided, that after the solemnization of any marriage under 
a publication of banns, it shall not be necessary, in support of 
such marriage, to give any proof .of the actual dw’clling of the 
parties in the respective parishes or chapelries wherein the banns 
of matrimony were published ; nor shall any evidence in such 
case be received to prove the contrary, in any suit touching the 
validity of such marriage. 4 Geo. 4. c.76. § 26. (4) 

4. And the said banns shall be.piiblished upon three Sundays 
preceding the solemnization of marriage, during the time of 
morning service, or of evening service, if there shall be no morn- 
ing service in such church or chapel on the Sunday on which 
such banns shall be so published, immediately after the second 
lesson. Id. § 2.] 

5. Reynolds. Whilst the marriage is contracting, the ministers 
shall enquire of the people by three public banns concerning the 
freedom of the parties from all lawful impediments. And if any 
minister shall do otherwise, he shall be suspended for three years. 
Lind. 271. 

Ruhr. And the curate* shall say, after the accustomed manner: 

“ I publish the banns of marriage between M. of , and 

“ N. of — — . If any of you know cause or just impedi- 
^ ment why these two ^^ersons should not be joined together in 

holj matrimony, ye are to declare it. This is the first (second 

or third) time of asking.” 


(2) Exp.BurchelU 3AtIc,B\3* 

(3) Bathurst v. Murray, 8 Ves.7B. 

(4) Thus a marriage by tanns is legal, though the wife only resided 
in the parish. Robinson v. Grant, 18 Ves.Rep*^S9. So, though neither 
party resided ' there, {Nicholson v. Squire, 16 Ves* Rep. thougli 
the clergyman may be liable to ecclesiastical censures. 



^arriagte. 

6. [And in case the parents or guardians^ or btic of them, of DisbcntoF 
either , of the parties who shall be under the age of twenty-one 

years, shall openly and publicly declare or cause to be declared 
in the church or chapel where the banns shall be so published, 
nt the time of such publication^ his, her, or their dissent to such 
marriage; such publication of banns shall be void. 4G^0.4. 

<7.76. $8.] 

7. liubr. And where the parties dwell in divers parishes, the Certificate, 
curate of the one parish shall not solemnize matrimony betwixt 

them, without a certificate of the banns ])eing thrice asked, from 
the curate of the other parish. • 

[And by 4* Geo A. c. 76. $12. Where banns shall be published 
in any church or chapel of any parish or chapelry adjoining to 
any such parish or chapelry where there shall be no church or 
chapel, or none wherein divine service shall be solemnized as 
aforesaid, or to any cxtra^jparochial place^ the* Oiinister publish- 
ing such banns shall, in writing under his hand, certify the pub- 
lication tliereof, in the same manner as if either of the persons to 
be married had dwelt in such adjoining parish or chapelry. 

By $ 9. Whenever a marriage shall not be had within three 
months after the complete publication of banns, no minister shall 
proceed to the solemnization of the same until the banns shall 
have been republished on three several Sundays, in tlie form and 
manner prescribed in this act,*unless by licence duly obtained ac- 
cording to the provisions of this act. 

The form of which certificate may be to this effect: I do hereby [ 462 3 

certify, that the banns of marriage between A. B. of the parish 

« of——, in the county of , and C. D. of the parish of ^ 

“ in the county aforsesaid, lyive been duly published in the parish 

‘‘church of aforesaid, on three several Sundays, to wit, 

“ Oct. 27. Nov. 3. and Nov. 10., now last past: and that no 
“ cause or just impediment hath been declared, why they may 
“ not be joined together in holy matrimony. Witness my hanil 
“ day of in the year of our Lord 18 . R. B. 

“ rector, &c. of O aforesaid.”] 

IV. Of Ucence. (5) 

1. Some fiayc questioned the bishop*s power to grant licences Who may 
for marrying without banns first published ; because this is dis- 8*^““** 
pensing with an act of parliament : for the marriage office, which 
requires banns, is part of the statute law. But this power of 
dispensing is granted to the bishop by statute law too, viz. by the 
25//. 8. c,2\. by which all bishops are allowed to dispense as 
they were wont to do ; and such dispensations have been granted 

(5) As to the regulations of 3 Geo. 4. c. 75. herein, see “ Tjyrwhiffs 
l^otcs and Observations on that act.” 

L L 3 



46 ^. 


by bi^hopfii, ever eince archbishop Mephani^ tiioe at least. 
Johm. 194 *. 

ByC««. 101. No faculty or licence shall be granted for 
solemnization of matrimony without publication of baiins^ by 
any person exercising any ecclesiastical jurisdiction, or claiming 
any privileges in the right of their churches ; but only by smh as 
have episcopal authority^ or the commissary for faculties, vicars- 
general of the archbishops and bishops, sede plena or sede vacanle, 
the guardian of the spiritualties, or ordinaries exercising of 
right episcopal jurisdiction in the several jurisdictions re- 
spectively. * 

[ 462 a ] [And afterwards by 3 Geo, 4. c. 75. § 14., it was provided, that 
no person shall after 22d July 1822 be deemed authorized by law 
to grant any licence for marriage, except the archbishops of Can- 
terbury and York, according to the rights now vested in thenj 
respectively, and the other bishops ml/im their respective dioceses, 
for the marriage of persons, one of vohom is resident at the timu 
xmthm the diocese of the bishop in whose name such licence is 
granted, such residence to be proved as in § 8. directed. 

Within their respective dioceses,’] By the eftect of this enactment, 
all ecclesiastical courts, inferior to archiepiscopal and episcopal, 
viz, archdeacons’ courts, &c. in places exempt or peculiar, were 
^disabled to grant marriage licences from and after 22d July 1822, 
without previous notice of the ipeasure; but the powder thus 
taken away from the archidiaconal, and other peculiar courts, was 
not, as in the Clergy Residence Act, 570eo.3. r. 99. §73, 74., 
vested in the archbishop or bishop, nor was it vested in any other 
person whatever ; but was left in abeyance within the local limits 
of the peculiars, without power of exercise, except by the arch- 
bishop’s court of the province. For the word ‘‘ diocese” (from 
seorsim habito,) docs not denote the local limits of the 
‘‘bishopric,” which is a much larger term (G/fo. 978.); but 
the circuit of the bishop’s ecclesiastical jurisdiction. 1 Inst, 94. (6) 
Hie editor, in the work alluded to in the note, surmised, “ that 
' “ many of the peculiar courts had, doubtless in ignorance, granted 

“ licences, as before the above enactment of 3G<?o.4. c,75,:” which 
supposition is now confirmed by the preamble to 4 Geo, 4. c, 5 , ; 
w4ilch after reciting the * hove section, and stating that, “ whereas, 
“ notwithstanding such enactment, divers licences for marriage 
“ have been granted since the passing of the said act, by or in 
the name of bodies corporate, or persons, their officers or sur- 
^ rogates, 'other than the said archbishops and bishops; which 
“ bodies corporate, or persons, their officers or surrogates, be- 

(6) TyrtvhiU*s note to the above section, from Notes and Ob- 
servations on SGeo, ‘U c. 75.” 2d cd. 1822. The note proceeded to 
recommend relnarrlages of parties married since 22d July 1822, by 
licences of peculiar courts. 



fore tlie passing of the said act, fjdts. 22d were Or 

were deemed to be authorized by law to grant such licences; 
and divers persons have been married by virtue or in con- 
sequence of licences so granted, the validity of which marriages 
is affected by the enactment aforesaid : and whereas it is ex- 
pedient to remedy the same proceeds to declare, that every 
marriage solemnized by virtue or in consequence of a licence 
granted after 22d Jtdy 1822, and before 7tli March !B23, by or 
in the name of a body corporate, or person, hi^ or their officer 
or surrogate, other than the said archbishops, or the several other 
bishops within their several dioceses ; \)(hich body corporate, &c. 
before 22d July 1822, were or were deemed to be authorized by 
law to grant Jthe same, shall be as good and valid as if 3 Geo. 4. 
£7.75. §14. had not been made. And by §2., such bodies cor- 
porate, their surrogates and officers, concerned in granting such 
licences since 22A July 1322^ and such ministers as have acted 
under authority of the same, arc indemniffed from all penalties 
or censures respectively, for granting or acting under the same. 

A parson obtained blank licences for marrying under the seal 
of the proper officer, and afterwards filled them up : they are 
void ; for they would then be the licences of the parson, and not 
of the ordinary. Herberfs case, SP. WmsAlS. But, notwith- 
standing this case, it has been the practice, for the purposes of 
universal convenience, that tjic registrars of diocesan and other 
country courts have entrusted licences to the surrogates, to be 
filled up and granted at their discretion. 

And by 4 G(’o. 4. 76. §11., it is enacted, that if any 

caveat be entered against the grant of any licence for a mar- 
riage, such caveat being duly signed by or on the behalf of the 
person who enters the same, together with his place of residence 
and the ground of objection on which his caveat is founded, 
no licence shall issue till the said caveat, or a true copy thereof, 
lie transmitted to the judge out of whose office the licence is 
to issue, and until the judge has certified to the register that 
he has examined into the matter of .the caveat, and is satisfied 
that it ought not to obstruct the grant of the licence for the said 
marriage, or until the caveat be withdrawn by the party who 
entered the same. * 

And by § i8. That no surrogate deputed by any eccle- 
siastical judge, who hath power to grant licences of marriage, shall 
grant any such licence before he hath taken an oath before the 
said judge, (or before a commissioner appointed by commission 
under seal of the said judge, which commission the said jiidge 
is hereby authorized to issue,) faithfully to execute liis office ac- 
cording to law, to the best of his knowledge, and hath given 
security by his bond in the sum of 100^. to the bishop of the 
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diocese, ftir the due and ftlithful execution of the said office* 
260eo. 2; c. S3, j 7. was nearly to the same effect*] 

2* And no licence shall be granted, but unto such persons 
only as I>e of good state and quality. Can. 101. 

And for the avoiding of all fraud and collusion in the ob« 
tainingof such licences and dispensations; before suck licence 
shall l)e granted, it shall appear to the judge, by the oaths of two 
sufficient ^tnesses, one of them to be known either to the 
judge himself, or to some other person of good reputation then 
present, and known likewise to the said judge, that the express 
consent of the parents or parent (7), (if one of them be dead,) 
or guardians or guardian of the parties, is thereunto had and 
obtained : and furthermore that one of the parties .shall person- 
ally swear, that he believeth that there is no let or imp^iment 
of precontract, kindred, or alliance, or of any other lawful cause 
whatsoever, nor arty suit commenced in any ecclesiastical court, 
to bar or hinder the proceeding of the said matrimony, accord- 
ing to the tenor of the aforesaid licence. Cmi. 103. 

But if both the parties which are to marry, being in widow- 
hood, do seek a faculty for the forebearing of banns ; then tlie 
clauses before mentioned, requiring the parents^ consents, may 
be omitted; but the parishes where they dwell, both shall be 
expressed in the licence, as also the parish named where the 
marriage shall be celebrated. And if any commissary for 
faculties, vicars-general, or other the said ordinaries, shall offend 
in the premises, or any part thereof; he shall for every time so 
offending be suspended from the execution of his office for the 
space of six months; and every such licence or dispensation 
shall be held void to all effects and purposes, as if there had never 
been anj) snch granted; and the parties marrying by virtue 
theieof, shall be subject to the punishments which are ap- 
pointed for clandestine marriages. Can. 104*. * 

Which clause declaring the licence void to all ^ecis and pur^ 
poses, as if there had never been any such granted, secmetli to 
render it a matter of great importance that the aforesaid pre- 
requisites be strictly observed ; for although before the statute 
of 26 Geo. 2. 6.33. (now repealed by 4 Geo. 4. e. 76. §1.) only 
ihh licence in such case was void, and the parties marrying by 
virtue thereof were liable to be punished as for a clandestine 
marriage, yet now by the said statute the marriage also will be 
void, and the other consequences of clandestine marriages will 
ensue. [But now by statute 4Gfo.4. r.76. §14.; ‘‘for avoid- 
ing all fraud and collusion in obtaining of licences for mar- 
riage,” it is enacted, that before any such licence be granted, 


(7) This word parens** admits the consent of the mother, though 
married again contrary to 26 Geo. 2. r.33. f 11. (now repealed by 
3 Geo. 4. c*. 75. § 1.) and to 4 Geo.^* c. 76. §16. 



one of the parties shall personally swear befoire the surrogate or 
other person having authority to grant the same, that he or she 
lielieveth that there is no impediment of kindred or alliance, or 
of any other lawful cause, nor any suit commenced in any 
ecclesiastical court, to bar or hinder the proceeding of the said 
matrimony according to the tenor of the said licence; and that 
one of the said parties hath, for the space of fifteen, ^ays imme- 
diately preceding such licence, had his or her usual place, of 
abode within tlie parish or chapelry within which such marriage 
is to be solemnized ; and where either of the parlies, not being 
a .widower or widow, shall be undei;*the age of twenty-one 
years, that the consent of the person or persons whose consent 
to such marriage is required under the provisions of this act has 
been obtained thereto: provided always, that if there shall be 
no such person or persons having authority to give such consent, 
then upon oath made to that effect by the party requiring such 
licence, it shall be lawful to grant such licence notwithstanding 
the want of any such consent.] 

3. And no licence shall l^e granted, but Upon good caution Giving 

and security taken. Caiu 101. security. 

Which security shall contain these conditions: 1. That at the 
time ol* granting such licence, there is not any impediment of 
precontract, consanguinity, affinity, or other lawful cause, to 
hinder the said marriage. 2.^ That there is not any controversy 
or suit depending in any court, before any ecclesiastical judge, 
touching any contract or marriage of either of the said parties 
witli any other. 3. That they have obtained thereunto, the ex- 
press consent of their parents (if they be living), or otherwise of 
their guardians or governors. Lastly, that they shall celebrate 
the said matrimony publicly in the parish church or chapel 
where one of them dwelletli, and in no other place, and that 
between the hours of eight and twelve in the forenoon. Can. 102. 

[But now, by 4fGeoA, c. 76. It shall not be required of any 
person applying for any such licence, to give any caution or 
security, by bond or otherwise, before such licence is gran^ted ; , 

any thing in any act or canon to the contrary thereof notwith- 
standing. § 1 5.] 

4. [By 55 Geo. 3. c. 184. Schedule^ Part I. For every skinior Stamjx 
piece of vellum or parchment, or sheet or ])iece of paper, upon 
which any licence for marriage shall be engrossed or written, 
shall be paid a stamp duty of 10^.; if it be a special licence, 

tlie stamp duty is 5L 

5. No licence of marriage shall, from and after 1st No- Licence 
vember 1823, be granted by any archbishop, bishop, or other whero^to 

(8) An allegation in a libel that a licence granted in the name of the 
bishop of Winchester, but signed by his commissary for Surrey, would 
not be valid for a marriage contracted within the diocese of Winches- 
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9^mvam. 

ordiniury or person having authority to grant the same, to so- 
lemnize any marriage in ^my other church or chapel^ than in the 
parish church, or in some public chapel of the parish or 
chapelry, within which the usual place of abode of one of the 
persons to be married shall have been for the space of fifteen 
days (9) immediately before the granting such licence. 46^.4. 

C.76. §10. . 

Provided, that after the solemnization of any marriage under 
a publication of banns, it shall not be necessary in support of 
such marriage to give any proof of the actual dwelling of the 
parties, in the respeetPye parishes or chapelries wherein the 
banns of matrimony were published ; or where the marriage is 
by licence, it slmll not be necessary, in support of sjich marriage, 
to give any proof that the usual place of abode of one of tlie 
parties, for the space of fifteen days as aforesaid, was in the 
parish or chapelry wliere the marriage was solemnized; nor 
shall any evidence in such case be received to prove the con- 
trary in any suit touching the validity of such marriage. 4 Geo. 4. 
c. 76. §26. (1) — That is to say, this shall not avail so as to 
render the marriage null and void : but nevertheless the surro- 
gate who grantetli such licence, contrary to the tenor of this act, 
seemeth to incur the violation of his oath, and forfeiture of his 
[ 465 ] bond given to the spiritual judge ; and is liable to be otherwise 
punished for his contempt of the law. 

[By 4 Gc" 0.4. C.76. § 19. Whenever a marriage shall not be 
had within three months after the grant of a licence by any arch- 
bishop, bishop, or any ordinary or person having authority to 
grant such licence, no minister shall proceed to the solemniz- 
ation of such marriage until a new licence shall have been ob- 
tained, unless by banns duly published according to the pro- 
visions of this act. 

Also this shall not extend to deprive the archbishop of Canter- 
bury, and his successors, and his and their proper officers, 
the guardian of the spiritualties in the vacancy of the see, 

ter, but without the jurisdiction of the commissary for Surrey, was 
admitted ; but the question was not decided. Balfour v. Carpenter^ 
1 PhilL Rep* 204t. And ^v^rre as to invalidity of a marriage solemnized 
without fraud, under licence given by an unauthorised person : and 
whether a licence granted as above in the name of the bishop is to be 
considered as the licence of the bishop, or the commissary of Surrey. Ib* 

(9) Four, weeks, by 26 Geo. 2* c. 33. § 4. now repealed. 

(1) So ruled on parallel words, in 26 Geo. 2. c.SS. § IQ. Tree 
V. Quin, 2 PhilL Rep. 15. 3 M. Sf S. Rep. 266. A false description 
of residence is thus rendered a mere impedimentum impeditimm ; im- 
posing on the clergyman, if the fact be known to him, the duty of not 
proceeding with the marriage, but not invalidating the ceremony, if 
once performed. Sullivan v. SuUivan^ 2 Hogg. R^. 253. 



25 Hen. c. 21. $16.) ot' the right which hath hitherto been 
iiised, in virtue of the statute of the 25 Hem 8. r. SI. erf' granting 
special licences to marry at any convenient time or place. 
4^Geo.^. C.76. §20.] 

By which statute of the 25 Hen. 8. powei* is given to the arch- 
bisliop of Canterbury to grant faculties^ disiiensations, and li- 
cences ; as the pope had done before. And by the same statutes 
it is enacted, that all children procreated after solemnization of 
any marriages to be had by virtue of a licence or ^dispensation 
from the archbishop of Canterbury, shall be admitted, reputed, 
and taken legitimate in all courts and^bther .places, and inherit 
the inheritance of tlieir parents and ancestors. (2) 

6. [If any person shall, from anti after the 1st November 
1823, &Isely make, alter, forge, or counterfeit any such licence 
of marriage; or cause or procure the same to be done; or assist 
therein ; or utter or publish the same as true^ knowing the same 
to be false, altered, ibrged, or counterfeited : he shall be guilty 
of felony, and shall suffer transportation for life. 4* Geo. 4. 
c. 76. § 29.] (3) 

V^. IVhai and where to be .solemnized ; and therein of 
clandestine marriages. 

1. [In all cases where banns shall have been published, the 
marriage shall be solemnized in one of the parish churches or 
chapels where such banns have been published, and in no other 
place whatsoever. 4 Geo. 4. c. 76. §2.] 

And by Can. G3. Every minister who shall celebrate marriage 
Ijetween any persons contrary to the canons aforesaid, or any 
part thereof^ under colour of any peculiar liberty or privilege 
claimed to appertain to certain churches and chapels, shall be 
suspended for three years, by the ordinary of the place where 
the offence shall be coniniitlcd : and if any sucli minister shall 
afterwards remove from the place where he hath committed the 
fault, before he be suspended ; then shall the bishop of the dio- 
cese, or ordinary of the place where he remaiiieth, upon certifi- 
cate \inder the hand and seal of the other ordinary from whose 
jurisdiction he removed, execute that censure upon him. , 

By a constitution of archbishop Reynolds: Matrimony shall 
be solemnized reverently, and in the face of the church. Lind. 271. 


(2) Special licences issue from the faculty office, Knight-Rider- 
street, Doctors’ Commons. The archbishop’s offices, viz. the faculty 
and vicar-general’s offices, grant licences within every diocese in the 
province. 

(3) Adding the name of a parish to a licence does, not make it void 
under this provision. T/ie King v. Becky 2 Sira. 1 160. 
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And by the words in tlie beginning of the office of matrimonyy 
it is supposed to be done in ihe •presence of the congregation. 

And in the case of marriage by licence, it is required by Can. 
62. that the same shall be solemnized between ihe hours eight 
and twelve in theforenoon (4), and in time of divine service. 

2. Stratford. Persons contracting matrimony, and causing the 
same to be solemnized, knowing any canonical impediments in 
that beliaUi-or having strong presumption thereof; shall ipso facto 
incur the sentence of the greater excommunication, Lind. 277. 

Mepham. Every priest who shalf presume to celebrate matri- 
mony any where save in\the parish church [where one of the 
parties or their friends do inhabit ; Johns.'] without the special 
licence of the diocesan; or who shall be present tjiiereat; shall 
he suspended from his office for a whole year. LifitL 274. 

Strat/brd.] The foregoing constitution shall be extended to 
cliapels, having of old time liad parochial rights, and the priest 
shall incur the said pain ipso facto. Lind. 277. 

Of old time.] That is, for forty years at least. Id. 

Stratford.] Priests, who shall knpwingly make solemnization 
of marriages prohibited, or of lawful matrimony between others 
than their omi 2 ^nrishionerSj without ihe licence of ihe diocesam^ w 
of the iwopn' curates of the persons contracting ; also they who 
shall cause by force or fear ^clandestine marriages to be so- 
lemnized in churches, oratories, oi* chapels, or shall be present 
thereat, knowing the same; shall incur the sentence of the 
greater excommunication, and be otherwise punished as the law 
directs. Lind. 276. 

Between othet's than their awn parishioner's] That is, where 
neither of the parties is of their own parish. Id. 

Wiihofut the licence of the diocesans] Who having cure through- 
out the whole diocese, have power to grant licences in all places 
within their diocese. Id. 

Or of the proper curates] That is, as to their own parishioners 
only. Id. 

Or shall be present ikerfat] And such person would not be 
admitted in the spiritual court to prove such marriage, until he 
should be legally absolved from the sentence incurred thereby. (5) 


(4) Prohibition was granted to a suit jd spiritual court, for being 
married out of these hours. Middleton v. Croft, 2 Stra.\062. irfra,, 
470. 

(5) Persons present at clandestine marriages, arc excommunicate 
defhetos and the court will, ex officio, take notice of the excommuni- 
cation, without sentence. Thus it Is the constant practice of the eccle- 
siastical courts to repel their testimony, till they have been absolved ; 
for lex currit cumpretxi ; ])er Sir Edtv. Simpson, in Scrimskire v. Scrim- 
shirr, A.D. 1762. 2 Hogg. Rep. 399. 



Canon 62. No minister, upon pain of suspeitsimfov three years 
ipso facto^ shall celebrate matrimony between any persons, mtfh» 
out afaadty or licence^ or without banns published ; neither shall 
any minister, upon the like pain, under any prefence whatsoever, 
join any person so licensed in marriage at any unseasonable times^ 
but only between the hours of eight and twelve in the forenoon, 
nor in any private place, but either in the churches or chapels 
where one of them dwelleth, and likewise in time of divine 
service ; nor when banns are thrice asked (and no licence in that 
respect necessary) before the parents or ^ooernors of the parties to 
be married, being under the age of twenty and one years, shall 
either personally, or by sufficient testimony, sig7iify to him their 
consent givei\ to the said marriage. 

Upon pain of susp€nsion~\ In our ecclesiastical records, we fre- 
quently meet with absolutions of clergyman wlio had celebrated 
marriages clandestinely; and so late as archbishop Sancroft’s 
time, we find the intire process of such an absolution: but in the 
more ancient registers, towards the beginning of the reformation, 
one and the same dispensation issued, for the minister and the 
two parties ; which sort (as well as separate dispensations) are 
very common in our books. Gibs. 425. 

Without a faculty or liceiice^ Such faculties have been very 
various, in point of extent; in many instances recjuiring a publi- 
cation, sometimes once, and dispensing with two ; in other cases 
twice, and dispensing but with one; and again in other cases ex- 
pressly requiring all the three publications, and dispensing only 
with time or place. Instances of all which, especially before the 
reformation, are very common in our ecclesiastical records. 

Gibs. 425. 

At any unseasonable timcs\ That is, of the day, not of the 
year ; concerning which latter head, there seem to be no prohi- 
bitions expressed, or plainly supposed, in our constitutions or 
canons. But there is a place in Lindswod,, which not only in^- 
plies a prohibition of times in general, but expressly mentions 
the times prohibited. Which is, that, the solemnization of mar- 
riage cannot be from the first Sunday in Advent, until the octaves 
of Epiphany exclusive ; and from Septuagesima Sunday to the 
first Sunday after Easter inclusive ; and from the first Rogation 
day, until the seventh day after Pentecost inclusive : altliough 
marriage may be contracted within these times. Gibs. 430. 

Lind. 274. Ayt. Par. 364. 

It is also certain, that a distinction of times hath been observed, [ 468 ] 
as the law of our reformed church ; not only from the clause 
which we may observe in several licences in our books, qmeunque 
anni tempore s but also from a remarkable dispute which hap- 
pened in archbishop Parker’s time, between the master of the 
faculties and the vicar-general, whether the first only, or the 
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secoiid in conjunction with him, had a right to grant licences on 
that particular head. Gibs. 430. 

And after that^ in archbishop WhitgifC^ table of fees, there is 
first a fee for a licence to solemnize matrimony mthout banns^ and 
afterwards a fee for a licence to solemnize matrimony in the time 

jyrohibition of banns to be published. 

Which point is further confirmed, by the attempts tliat have 
been made'in parliament and convocation, to take away that dis- 
tinction of times : In parliament, in the 17th of Elizabeth^ a bill 
was depending, intitled, An act declaring marriages lawful at all 
times: and in convocation, in the year 1575, the last of the 
articles presented to the queen for confirmation (but by her re- 
jected) was, that the bishops shall take order, that itibe published 
and declared in every parish church within their diocese, before 
the first day of May next coming, that marriage may be so- 
lemnized at all tiniies of the year. Which goes further than 
what had been projected upon that head in the year 1562, when 
the scheme intended to be offered to the parliament or convoca- 
tion, or both, was, that it shall be lawful to marry at any time of 
the year without dispensation ; except it be upon Christmas day, 
Easter day, and six days going before, and upon Whitsunday. 
Gibs. 430. 

But these distinctions, being invented only at first as a fund 
(among many others) for dispensations, and being built upon' 
no rational foundation, nor upon any law of the church of 
England, have vanished of themselves ; and it may be justly 
questioned, whether, if a minister shall refuse to marry any 
persons within the time pretended to be prohibited, an action 
upon the case would not lie against him for such refusal ; for 
supposing that heretofore, any popish canons, importing such 
prohibition, were received in this kingdom ; yet now they can be 
of no force, as being contrary to the common law, which for the 
benefit of the subject, and in favour of the natural rights of man- 
kind, and for the public emolument, alloweth matrimony at all 
• times of the year without restraint. 

[ 469 ] Before the parents or governors shall signify their cons€ntsJ\ 
[But by the 4 Geo. 4. c. 76. § 8. No minister solemnizing raar- 
riag;es after 1st Novembe*" 1823, between persons, both or one 
of whom shall be under the age of twenty-one years, after banns 
published, shall be punishable by ecclesiastical censures for 
solemnizing such marriages without consent of parents or guar- 
dians, unlesij he shall have rwtice of the dissent of such parents or 
guardians; and in case such parents or guardians, or one of them, 
shall openly and publicly declare, or cause to be declared in the 
church or chapel where the banns shall be so published, at the 
time of such publication, his, her, or their dissent to such mar- 
such publication of banns shall be absolutely void.] 

2 



S. Bjf the 64rT W. c. 6. No person shall he yarned at any Pecuniary 
place pretending to be exempt from the visitation, of the bishop forfeitures, 
of the diocesC) without a licence, except the banns shall be pub- 
lished and certified according to law ; and every parson, vicar, 
and curate, who shall marry any persons contrary to the true 
intent thereof, shall forfeit 100/., half to the king, and half to 
him that will sue in any of his majesty’s courts of record { and 
for the second offence, shall be suspended from his offi(ie and be-, 
nefice for three years. § 52. 

And by the T c. 35, Every parson, vicar, or curate, 

who shall marry any persons in any chbrch pr chapel, exempt 
or not exempt, or in any other place whatever, without publi- 
cation of banns, or without licence, shall forfeit 100/. § 2. 

And every parson, vicar, or curate, who shall substitute or 
employ, or knowingly and wittingly shall suffer and permit, any 
other minister to marry any persons, in any clmrch or chapel to 
such parson, vicar, or curate, belonging or appertaining, wdehout 
publication of banns or licence, shall forfeit 100/. § 3. 

The said forfeitures to be jialf to the king, and half to him 
that shall sue. § 3. 

And every man so married without licence or publication of 
banns as aforesaid, shall forfeit 10/. to be recovered with costs in 
manner as aforesaid, by him who shall sue : and every sexton 
or parish clerk, or other person acting us sexton or parish clerk, 
who shall knowingly and wittingly aid, promote, and assist at 
such marriages so celelirated without banns or licence as afore- 
said, shall forfeit 51, to be recovered witli costs of suit in manner 
as aforesaid, by him who shall sue. § 4. 

And by the 10 A?in, c. IS. Wheieas great loss hath hajrpened 
of the duties upon stamped vellum, ixirchment, and paper, and 
other inconveniences daily g?'OW from clandestine niaiTiagcs : it is 
enacted, that every parson, vicar, or curate, or other person in 
holy orders, beneficed or not beneficed, who shall marry any per- 
son in any church or chapel, exempt or not exempt, or in any 
other place whatsoever, without public|ition of banns, or without 
licence from the proper ordinary, shall forfeit 100/. with full [ 470 
costs, half to the queen, and half to him that will sue in any of 
the courts of record at Westminster; and if such offender 
shall be a prisoner in any prison or gaol (other than a county 
gaol) at the time of such offence committed, and shall be duly 
convicted thereof, then upon oath made of such imprisonment 
before one of tlie judges, and upon producing a copy of the 
record of such conviction to be likewise proved upon oath before 
the . said judge, he shall grant his warrant to the keeper of the 
gaol or prison where such offender is a prisoner, to remove him 
to the gaol of that county where he is a prisoner, there to remain 
charged in execution witii the penalty inflicted by this act, and 





with .all and eveiy ^he causes of his former imprisonment: and if 
any gaoler or keeper of any prison shall be privy to, or know<* 
Idgty permit any marriage to be solemnized in tlie said prison, 
b^ore publication pf bantis or licence as aforesaid; he sh^I 
fbrfeit 100/. to be recovered and distributed as aforesaid. § 176. 

^ Saying nevertheless, to all archbishops, bishops, archdeacons, 
and other ordinaries, their vicars-general, commissaries, and 
officials, theTree exercise of all ecclesiastical jurisdiction, and full 
power and authority of inflicting all such pains and censures for 
this or any other crime or crimes, as they might have done if 
this act had not been made. 10 Ann. c. 19. § 177. 

And provided, that the said provision for marriages do not 
extend to that part of Great Britain called Scotlaml. $ 178. 

Upon the aforesaid statute of the 7 4*8 TV. c.35. in the 
cose of Middleton and his wife against Crqft^ M. 10 Geo. 2* 
In prohibition : the plaintiff declared, that by the said statute 
a penalty 6f 10/. is inflicted on every ?nafi who marries without 
licence or banns ; notwithstanding which, he and his wife hod 
been cited into the spiritual courj;, for being married before 
eight in the mornings *without licence or banfis, contrary to the 
canon, which fixes the time to be between eight and twelve, 
and requires a licence or banns; that they arc lay persons, 
not bound by the canon, and therefore pray a prohibition. 
The defendant, as to the contempt pleads not guilty ; and for 
a consultation, demurs. And after several arguments at the 
bar, lord Hardwicke chief justice, this term ddivered the re- 
solution of the court : — In this case three questions have been 
made ; 1. Whether by the canons of 1603, lay persons are pun- 
ishable for a clandestine marriage. 2. If not, whether by the 
canon law anciently received, the spiritual court hath a jurisdic- 
tion to proceed for a clandestine marriage. And, 3. Supposing 
they have a jurisdiction either way, whether that jurisdiction is 
taken away by the act of parliament, which hath inflicted a pe- 
f 471 3 nalty of 10/. As to the first : two things are considerable: first, 

. whether the laity are witlijn the words of those canons as to this 

matter ; secondly, whether there was a proper authority to bind 
the laity, if the words do extend to them. And as to the ques- 
tion, whether the words take them in ; those which any way re- 
late to this mattei* arc the canons 62. 101, 102, 103, and 104. 
In the four first of which, there are no words that affect the par- 
, tiet contracting : indeed, in the 104th there are words relating to 
Aae married persons, but they relate only to marriages under void 
or irregular licences, which is not this case : and therefore upon 
this point we are all of opinion, that lay persons are not within 
the words of the canon of 1603. The next point is, whether the 
makers of those canons had a power to bind the laity : and we 
are all of opinion, that preprio vigore, the canons of 1603 do not 
bind the laity ; I say, propria vigore^ because some of them are 



only d^laratoiy of the afncient canon law. Th^ “ Secoda {»Uit to 
be considered is, whether laying aside the canons of 166S» tHe 
sph'itual court hatli any jurisdrction under the former canon Uw 
received ami allowed, to proceed against the' plaintiff for a clatw 
destine marriage: and we are all of opinion, that in this respect 
their jurisdiction is well founded. And as to the third pd|n^ 
whether the statute of the 7 & 8 Will, hath by inflicting tlmt 
penalty taken away the jurisdiction of the spiritual court; it is to 
be observed, that as to the woman, she indisputably remains sub^ 
ject to the ecclesiastical jurisdiction, for Ahe penalty is only upon 
the man ; but as to the man likewise, are hll of opinion, that 
the ecclesiastical jurisdiction is not taken away by the statute, 
but that both*thc jurisdictions do well stand together. And upon 
the whole we are of o{)inion, tlial there ought to go a consult- 
ation as to all the points of the suit below but one, which is, the 
hour at which the marriage is alleged to have been had. Now 
as the confining marriages to be between eight stnd twelve in the 
morning is only a regulation introduced by the canons of 1603, 
which we have deternyned do not bind in this case ; it is of con- 
sequence, that the spinmal court be restrained from making tliat 
any ground oMieir proceedings. In this respect, therefore, the 
prohibition must stand, and a consultation must go for the rest. 

Str. 1 056. 2 Aaynsy 650. (u) 

[J3y 4* Geo. 4. c. 7<>. § 21. it is enacted. That if any person shall Persons so- 
from and after 1st Nov. 1823, solemnize matrimony in any other 
place than a church, or such public chapel wherein banns may 
be lawfully published, or at any other time than between the placethaaa 
hours of eight and twelve in the forenoon, unless by special licence 
Jrom the archbishop of Canterbury, or shall solemnize matrimony withgsut*^*^ 
without due publication of banns, unless licence of marriage be bansu or 
first had and obtained from some person or persons ^ having 
authority to grant the same ; or if any person, falsely pretending 
to be * ill holy orders, shall solemnize matrimony according to being in 
the rites of the church of England; every person knowingly 
and wilfully so offending, and being lawfully convicted tliereof^ 
shall be deemed and adjudged to be guilty of felony, and shall be 
transported for the space of fourteen years, according to the laya 
in force for transportation of felons : provided, that all prose-» 
cutions for such felony shall be commenced within the space of 
three years after the offence committed, (v) Except in Scotlancli^ 
and except the marriages of Quakers or Jews, where both parties [ 472 J 
are Quakers or Jews. Id. § 31. 


(m) S. C. 4 Vin. Ah. tit. CanonSy 14. 2 Barn. B.R. 351. 2 Atk. 
650. , / . 

(v) This provision is very similar to those in 26 Geo. 2. c, 33. § 18. 
and 19. (now repealed.) 
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S. ‘ T. 9 Ann. IlayAon and Gould. Before the delegates. It 
appeared that Harden and Rebecca his wife were Sabbatarians, 
and were married by one of their ministers in a Sabbatarian eon- 
gregation : the form in the common prayer book was used, ex- 
cept the ceremony, of the ring. They lived together as man and 
wife for seven years, and then Rebecca died. Whereupon Hay- 
don took out letters of administration to her. But Gould and 
Margaret his wife, who was sister to Rebecca, sued a repeal, 
suggesting that Rebecca and Haydon were never married. And 
it appearing that the minister wjio married them was a mere lay- 
man, and not in orders, <he letters of administration which had 
been granted to Haydon as her husband were repealed, and a 
new administration granted to the said Margaret G^)iild her sister. 
And this sentence, upon an appeal, was affirmed by the court of 
delegates. For it was held, that as Haydon demanded a right 
to himself as husband by the ecclesiastical law, he ought to prove 
himself a husband by that law: and so the court ruled. And a 
case was cited out ,of Sioinbumey where such a marriage had been 
ruled to be void, as to the privileges attending legal marriages. 
And it is observed in that case, that an act of parliament was 
thought necessary, after the grand rebellion, to entitle people 
who had been married by justices of the peace, to such legal ad- 
vantages of dower, thirds, and the like, as attended marriages 
duly solemnized according to the rites of the church of England ; 
and the act of the 7 8c 8 IVilL c. 35. seems to put this matter out 
of all doubt, which lays a penalty on clergymen in orders, if they 
celebrate marriage in a clandestine manner ; for if the same pri- 
vileges and advantages attended marriages solemnized by the dis- 
[ 4*73 ] senters as those celebrateil according to the church of England, 
how easily would that act be evadetl, or rather reiulered of no 
effect. There would then be no occasion for licence or banns ; 
for making oath ; or giving security that there were no legal im- 
pediments : but every one might do what was right in his own 
ryes, who should get himself admitted of a dissenting congre- 
gation, Head. tit. Marriaire. 1 Salfc. 1 J 9. 

But marriages bv Romish priests, wdiose orders are acknow- 
I^'dged by tlie church of England, have been deemed to have the 
effects of a legal marriage, at least in some instances, \J}efore the 
man iage act, per lord Ellenboronph^ 10 AW, 288.]; as in the 
Case of Mr. Fielding, who was married by a Romish priest to 
Wadsworth : tliis was held to be such a marriage, as to 


(6) In Campbell v. Aldrich^ 2 Wih. 79. prohibition issued to suit 
in spiritual court, for marrying persons without banns or licence ; 
for the offence was made a felony by 26 Geo. 2. c. 33. § 8. See 
Hobart^ 290. 



make it felony in him to marry afterwards to the duchess of 
Cleveland. lleaiL tit. ilfar. (7) 

And in JVigmore*s case, M. 5 Ann. where the wife sued in the 
spiritual court for alimony, and in fact the husband was an ana-* 
baptist, and although he had a licence from the bishop to marry,, 
yet he married this woman nccoixling to the forms of their own 
religion : Holt chief justice, upon the prohibition, said, By the 
canon law, a contract ptT verba de pris^enti is a marriage, so is a 
contract per verba defuturo^ if the contract be executed and he 
docs tiike her; this is a marriage, and they cannot punish for 
fornication, but only for not solemnizing the rparriage according 
to the forms prescribed by law, but not so as to ileclare the mar- 
riage void. 2 Salk. 438, (7) 

[But now, by 4 Geo. 4. c. 76. § 22. If any person shall know- 
ingly and wilfully intermarry [except in Scotland^ and except 
'ivherc respectively are Qiutkers ox } ^1-) in any 

other place than a church or such public chapel wherein banns 
may be lawfully published, unles.s by special licence as aforesaid, 
or shall knowingly and wilfully intermarry without due publication 
of banns, or licence from a person or persons having authority 
to grant the same, first had and obtained, or shall knowingly and 
wilfully cojiscnt to or acquiesce in the solemnization of such 
marriage by any person not being in holy orders, the marriages 
of sucli persons shall be null and void to all intents and purposes 
whatsoever. 

Except in Scotland^ The passage into Scotland being left open 
by this act, many persons have found tlicir way ihitner to be 
married, in a manner very clandestine and irregular. And there 
liath lieeii diversity of opinions concernijig the validity of such 
marriages. 

Lord Stair, in his Institutions of the Law of Scotland, page 26., 
says, ‘‘ 'Fho public solemnity of marriage is a matter of order, 
justly introduced by positive law, for the certainty of so important 
a contract; but not essential to marriage. Thence arises the 
distinction, of public or solemn, and prjvate or clandestine mar- 
riages. And although jiersoiis who act contrary thereto may be 
justly punished as in some nations by exclusion of the issue of [ 474 
such marriages from succession, yet the marriage cannot be de- 
clared void and annulled; and such exclusions seem very unequal 
against the innocent children. But by the custom of Scotland, 

(7) So in Collins v.Jesson, 2 Salk.i37» 1 Mod, 155. If a contract 
he per verba de prasenti, it amounts to an actual marriage, which the 
very parties themselves cannot dissolve, by release or other mutual 
agreement ; for it is as much a marriage in the sight of God, as if it 
had been in facie eedesia. But a contract vcvha de futuro, which 
do not intimate an actual marriage, but refer to a future act, is re- 
leasable. 
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cohabitation, and I)eing commonly reputed man and wife, vali- 
dates the niarj-iage, "gives the wife right to her thirds, who cannot 
be excluded therefrom, if she was reputed lawful wife, and not 
questioned during the husband’s life, till the contrary be clearly 
proved.” 

Mr. Erskine, in his Principles of the Law of Scotland, pages 
62. and 64., says, It is not necessary that marriage be celebrated 
by a clergyman. The consent of parties may be declared before 
any magistrate, or simply before witnesses. When the order of 
the church is observed, the marriage is called regular ; when 
otherwise, clandestine. ‘.Towards a regular marriage, the church 
requires proclamation of banns in the churches where the bride 
and bridegroom reside. Formerly, not only bishops, but pres- 
byteries, assumed a power of dispensing with proclamation of 
banns on extraordinary occasions ; but this has not been exercised 
since the revolutimi.” 

In M^Doual's Institute of the Law of Scotland, vol. i. p. 112., 
he says, “ Marriage is perfected by sole consent ; for carnal 
knowledge is only the consummation of it. Marriage is cither 
solemn or clandestine. A solemn marriage is that which is cele- 
brated by a minister of the established church, or one having 
the benefit ol’the toleration act, after due proclanifition of banns. 
This ought regularly to be done three several Sundays, in the 
‘Churches respectively where the parties frequent divine service; 
but if they belong to an episcopal meeting, it must be done in 
their congregation, and likewise in the parish churches where 
the parties reside ; and in case the minister of such parish shall 
neglect or refuse to publish the banns, it is declared snllicient if 
done in the episcopal congregation alone. But the public solemn- 
ity is only a matter of order, and not essential to man iage ; and 
therefore by the law of Scotland, not only a marriage solemnized 
by any minister or priest is good, but likewise cohabitation as 
man and wife, sufficiently ascertains the marriage, not called in 
<]uestion during their joint lives. '^I’liose marriages which arc not 
solemnized according tg 'the or<ler ol’ the church, arc termed 
clandestine. Notwit listanding that clandestine marriages are 
equally binding with solemn ones, certain penalties are imposed 
[ 475 ] Tf^pori the parties, wlio thereby act contrary to the order of law; 

-these arc imprist»nmeni for three months and a penalty upon the 
parties, with perpetual banisliinent or other arbitrary punishment 
upon the person that solemnizes the marriage. Of old, tlie par- 
ties lost their respective interests Jm mariti and jm relicUe ; 
but. that afterwards was altered. Persi)ns residing in Scotland, 
who marry in England or Ireland, without proclamation of 
banns in due course, are subject to the pains of clandestine mar- 
riages. And tlie witnesses to an irregular marriage are subject 
to a fine.” 



But whether clandestine marritiges in Scotland, of English 
parties, who resort thitlier to evade the English law, shall be 
sustained in England, hath been doubted* And very learned 
men have questioned, notwithstanding that such marriages are 
valid by the law of Scotland, whether they are effective in Eng- 
land. Where parties are bound, by the laws of their own 
country, to execute any important act or contract with certain 
solemnities; it is doubted whether they can elude their own law, 
by going purposely to another country where such solemnities 
are not essential, and then returning immediately when the act 
is done. It is a question of public law ;*and ifie most celebrated 
writers on public law have holdon, that such an act is IVaiHliileiit ; 
it is frandem ^acere lcgi\ M’hich the laws of all nations disallow. 

In the case of llohimon and Bland ^ M. 1 Gro, 3. which was upon 
a security given in France for money there lo§t at pla)", wherein 
the locality of the transaction came in c|uestion, there is an obiter 
observation of lord Mansfield, very remaiilcable : As to the 
money won at play, By the rule of the law of England, no action 
can bo rnaiiitaincd for it. To this it has been objected, that 
the contract was made in France: therefore the law of France 
must })revail, and be the rule of determination ; by which law, it 
is alleged, that the money is there recoverable before tlie mar- 
shals of France, who can inforce obedience to their sentences by 
imprisonment. I admit that Mhere are many cases, where the 
law of the place of the transaction shall bti the rule : and the 
law of England is as liberal, in this respect, as otljer laws arc. 

It has been laid <lown at the bar, that a marriage, in a foreign 
country must be govenie<l by the law of that country wliere the 
marriage was hail, Whiclr, in general, is true. JJut the mar- 
riages in Scotland, of persons going from hence for that purpose, 
were instanced by way of example. Thcij may come under a 
very different considerathin ; according to the oj)inion of Hube- [ 4*76 ] 
rus, p. 33; and otlier writers, (.r) No such case hath yet been 
litigated in England, except one, of a marriage at Ostend ; 
which came before lord Ilardwicke; who ordered it to be tried 


(.r) Soepe fit ut adolesccntes sub curatoribus agerUes, furtivos 
auiores uuptiis conglutinare cupientes, abeaiit in Frisiani oricntalem 
aliave loca, in quibus curat oruiu consensus ad inatrimonium non re- 
qiiiritur juxta leges Romanas qua: apud nos hac parte ccssant. Cele- 
brant ibi inatrimonium et mox redeunt in patriam. Ego ita existiino 
lianc rem manifesto pertinere ad eversioiiem juris nostri ; acidco non 
esse magistratns Iieic obligatos, e jure gentium ejusmodi nuptias ag- 
nosccre et ratas habere : nmitoque raagis statuendum cst, eos contra 
jus gentium faccre videri, qui civibus alicni imperii sua facilitate jus 
patriis legibus contrariuni scientes voliintos inipertiuntur. Huber, ad 
Pand. L. 1. T. fi. De conjlictu Icgiim. and § 10. See next note. 
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Carriage. 

in the ecclesiastical court : but the young man came of age, and 
the parties were married over again ; and so the matter was 
never brought to a trial. 2 1079. 

. But in Jitdlei^s La*uo of Nisi Prius^ p. 1 1 3., there is a short 
note of a case wherein this (x>int was afterwards determined, 
upon an appeal to the delegates ; viz. Compton and Bearcrcfty 
1 Dec. 1760. The appellant and respondent, both English 
subjects, and the appellant being under age, ran away without 
the consent of lier guardian, and were married in Scotland ; 
and on a suit brought in the spiritual court to annul the marriage, 
it was lioldcn that" the nfarriage was good.” (8) 


(8) In Compton v.BearcroJl^ the court gave no opinion on the 
effect of the law of Scotland on the marriage, as that question was 
not raised on the pleadings ; but held that the marriage act in its 
terms did not apply to Scotland, and could not be extended, on the 
principle of evasion <ff the law, by persons going to Scotland to cele- 
brate a marriage there. 2 Hagg. 376. Be^ord v. Varney ^ 176^* 
Brook V. Oliver y 1759. cor. Northinglhn C. and Clarke M. 11. m which 
cases bequests depended on the validity of the marriage. S. P. and 
sec 2 Ilagg. 376, 377. note: and sec 2 Burr. 1079. Co. Lit. 79 b. 
note (1). And a marriage celebrated bond Jide in Scotland, will un- 
doubtedly entitle the woman to dower in England ; and a jury in the 
latter country may try the lawfulness of such marriage, Ilderlon v. 
lldertony 2 Hen. Bla. 145. The doctrine of trying marriage con- 
tracts, according to the lex loci^ where they were made, is conform- 
able to what is laid down in the books, pfnetised in all civilized 
countries, and to the law of nations, which is the law of every par- 
ticular country. Per Sir Edvo. Simpson^ cited 2 Hagg. Rep. 412., in 
Scrimshirc v. Scrmshircj where numerous authorities are cited. 

It is true that English decisions have established the rule, that a 
foreign marriage, valid according to the lex loci, when celebrated, is 
good everywhere else : but have not e converso established that mar- 
riages of British subjects, not good according to the general law of 
the foreign country where they are had, [e.g. if solemnized according 
to the English rites, in,kn ambassador's chapel, or elsewhere,} 
are universally to be held invalid in England. The safest course, 
doubtless, is, to be married according to the lex loci, for then no 
question can be stirred : but if this cannot be done from legal or 
religious difficulties, or from strict necessity, the law of this 
country docs not say that its subjects shall not marry abroad 
without resorting to the lex loci; and even in cases where no 
difficulties of that insuperable magnitude exist, a contrary prac- 
tice, sanctioned by long acquiescence of one country, which has 
silently permitted such marriages, and of the other, which has 
silently accepted them, will be held valid by the courts here. See 
Ruding V. Smith, 2 Hagg. Rep. 371 — 394. passim. For the opinions 
and usages of distinct nations in the transaction of the marriage of 
their members in foreign countries, may, by practice, be excepted 
from the lex loci : at least, in establishments settled in countries pro- 



Carriage* 

If^/iere ban?is have been usually (9) ptiblisAed^ E, 21 Geo, 

K, and North field. Two justices of the peac^ had made an 


(9) These are the words in 26 Geo, 2. c, 33. § 8. changed in 
4- Geo. 4«. c. 76. § 22. to “ may be lawfully/* The case in Douglas^ 
arising on the former words, is retained in the text, to elucidate the 
temporary acts which it occasioned, and to introduce the permanent 
provisions of 4 Geo, 4. c, 76. J »5. 6.> respecting marriage by bannS| 
in chapels consecrated since 23 Aug. 1818. See 48 Geo. 3. c. 127. 

fessing a religion essentially different, or eyen where the English set- 
tlement has been temporary. Thus marriages of English parties in 
English factories, or garrisons in Russia, Portugal, Spain, Italy, Syria, 
or India, or of* English officers in an English army of occupation of 
France (Burn v. Farrar^ 2 Ilcigg. Rep, 370, observed on id. 374. 388.), 
or in a contjuering British force occupying the Cape, under capitula- 
tion by the Dutch (Ruding v. Smithy 2 Hogg. Rep. 371.)» by the chap- 
lains to those British forces, have been held good ; and see now 
4 Geo. 4. (e. 67- and c. 91 . i}i/ra this note) ; for in the case of Dtdrijmple 
V. D(drymple^ 2 Hogg. Rep. ,54m the lex loci was held to prevail, be- 
cause tile lady was a female inhabitant. So in Middleton \,Janvcring^ 
2 Hagg, Rep. 437., the marriage there held to be null, was designed 
to be had according to the law of Austrian Flanders, without any 
intention to adhere to the British law. Again, in Hcrimshirc v. Scrim^ 
shire, 2 Hagg. Rep. 395., a residence of one of the parties was fully 
established {per Sir IV. Wynne*, in Middleton v. Janvering, 2 Hagg, 
447.) ; and the marriage had been celebrated according to the French 
ceremonial, and by a priest of that country, but in a manner totally 
null and void, as clandestine under French law {id. 393.), for which 
reasons the lex loci applied, and was in part, but not sufficiently con- 
formed to. 

In The King v. Brampton {Inhahs.), 10 East, Rep. 282. It being 
proved that British subjects attached to a British army, having mili- 
tary possession of a foreign country, being desirous of intermarrying, 
went to a chapel for that purpose, where a service in the language 
of the country was read by a person habited like a priest, and inter- 
preted into English by the officiating clerk ; which service the parties 
understood to be the marriage service of ihe church of England ; and 
then received a certificate of the marriage, which was afterwards lost. 
This evidence was held sufficient whereon to found a presumption 
(nothing appearing to the contrary) that the marriage was duly c«le- 
brated, according to the law of that country, particularly after eleven 
years’ cohabitation as man and wife, till the husband*« death : and it 
seems that sucli marriage, solemnized by a priest in holy orders, (of 
whicli this would be reasonable evidence,) would be a good marriage, as 
a marriage contract per verba dc pnesenti, before the marriage act ; 
marriages beyond sea being excepted from that act ; and it would make 
no difference if solemnized by a Roman Catholic priest : and see Lau^ 
lour V. Teesdale, infra this note. 

Thus, in the converse instance of marriages ofjbreigncrs here, 
practice has sanctioned their taking place in the English residences 
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trfder to remove Abigail Jones, widow of Joseph Jones, from the 
jparish of King^s Norton to the parish of Northfield, which last 


of the ambassadors of the countries to which they belong {per air* 
in Ruding v. Smithy 2 Hagg. Rep. 385, 386.) ; and this rule is proved 
by the exception in Pertreis v. Tondear^ 1 Hagg. Rep. 136. ; when it 
was held that a marriage of foreigners in an ambassador s chapel, with- 
out banns or licence, is null, where neither party was of the country 
or suite of that ambassador ; but the man belonged to another suite, 
and the woman was not ^escribed as domiciled in any ambassador’s 
family, though having acquired a matrimonial domicile by a month’s 
residence in England. 

The validity of a foreign marriage is decided in England by the 
general lex locu and is not impugned by peculiar laws, imposing penal- 
ties on the celebration thereof in certain methods. Thus, Sicilian 
marriages are riile^ by the decree of the council of Trent, A. D. 1563, 
under which clandestine marriages, had by the mutual and free con- 
sent of the parties, expressed and declared in the presence of the 
priest of the parish ^in which they, or one of them resides, and in the 
presence of two witnesses, are valid^ though the parties by several 
civil ordinances of Sicily are liable to punishment, for marriages thus 
clandestinely contracted. Herbert v. Herbert , 2 Hagg. Rep. 269. 276. 
And a clandestine marriage between an Englishman and a Sicilian 
woman, celebrated in Sicily and valid by the laws of that kingdom, 
is held to be valid also in England. S. C. 3 Phill. R. 58. & S4>. 

British subjects resident in a British settlement abroad are go- 
verned, with respect to marriage, by the law which existed here 
before the marriage act ; v/z. the canon law. . Therefore, where two 
British subjects, being protestants, were married at Madras, by a 
Portuguese Roman Catholic priest, according to the Catholic form, in 
the Portuguese language, in a private^ room, and the ceremony was 
followed by cohabitation, this was held to be a valid marriage, though 
without a licence from the governor, which it is the custom at Madms 
to obtain. Lautour v. Teesdale^ 2 Marsh. Rep. 24*3. 8 Taunt. 830. S. C. 
A. D. 1816. See The King v. Reilly, infra 490. note (7). 

And afterwards, by 58 Geo. 3. c. 84. intituled, ‘‘ An act to remove 
** doubts as to the validity of certain marriages had and solemnized 
“ within the British territories in India,’* all marriages solemnized 
within those territories, before 31 Dec. 1818, by ordained ministers of 
the church of Scotland, as by law established, shall be of the same 
fdree and eftect as if solemnized by clergymen of the church of 
England ; and after that day, all marriages between persons, one or 
both ot them being members of the church of Scotland, and making a 
declaration, as hereinafter mentioned, which are solemnized by minis- 
ters of the established church of Scotland, and appointed by the 
East India'Company to officiate as chaplains within the said territo- 
tieSf shall be equally valid as if so solemnized as above: Provided 
that no such marriage shall be solemnized till one or both of such 
pe^rsons have signed a declaration in writing, in duplicate, stating that 
they, he, or she, are members of, or holding connexion with, the 
church of Scotland. § 1. 



parish appealed ta the quarter session^ ; and diey c<m6nned the 
original order, and stated specially: That thq pauper Abigail 


The minister shall, immediately on the solemnization, certify such 
marriage by a writing under his hand, in dupli^te, siibjdinea to or 
indorsed on, the before-mentioned declaration, in duplicate, specify- 
ing, in such duplicate, the names and descriptions of^the parties, and 
the witnesses, and the time and place of celebration, which certificate 
in duplicate shall be signed by the parties, and the witnesses and the 
minister shall deliver one duplicate and certificate to the persons 
married, or one of them, and transmit th§ other to the chief secre- 
tary of government at the presidency. § 2. • 

Again : By 57Gco.fi. c. 51. intituled, “ An act to regulate the cele- 
** bration of n^arriages in Newfoundland,** all marriages had in New- 
foundland, shall bej celebrated by persons in holy orders, and mar- 
riages celebrated after 1 Jan. 1818, contrary to this act, shall be void. 
But nothing herein shall extend to any marriages tu be had under 
circumstances of peculiar and extreme difficulty, in procuring a per- 
son in holy orders to perform the ceremony, and in which the law 
might, on that account otherwise determine oi\ the validity of such 
marriage, provided that in such case, the circunrstances," and the 
actual contract of marriage, shall be certified hy an oath of the par- 
ties, before tliaj magistrate nearest the place of residence, or before a 
person authorized by the officer administering the government of 
Newfoundland to administer such oath. § 1. Nothing herein extends 
to marriages held previous to 1 Jan. 1818. nor to marriages among 
Quakers or Jews, where both pfirtics are Quakers or Jews. § 2. 

Previous to the sessions of 1822 and 1828, the public attention 
had been forcibly drawn to the existing law of marriage, by the fre- 
quent debates concerning it in both houses. Thu principle of indis- 
solubility of marriages, which received parliamentary sanction, in 
3 Geo. 4. c. 75. { 1. is in stget unison with the dictates of religion, 
and revived the ancient law of marriage, before 26 Geo. 2. c. 33. J 11. 
But the act containing this salutary measure was so clogged with its 
retrospective clauses and oppressive regulations as to marriages in ge- 
neral, that it became necessary, as we have seen, to repeal most of its 
latter provisions. The great differences of opinion witnessed among the 
leaders of the liouse of peers, in their repeated debates on these acts, 
cncreased the public anxiety and uncertifinty on a subject at once the 
most popular and important to be duly ascertained. To this general 
uncertainty and anxiety, and to little else but those causes, after the 
decisions on the lex loci which we have Just reviewed, must be ascribed 
the introduction of the 4 Geo. 4. c. 67., intituled, An act to declare 
<< valid certain marriages that have been solemnized at St. Peters- 
burgh, since the abolition of the British factory there.” Tin’s act 
recites in the preamble, that whereas the British factory at St. Peters- 
burgh was, by manifesto of the emperor of Russia, declared to bo 
abolished from and after the 20th of June, 1807 : and whereas divers 
marriages of subjects of this realm, resident at St. Petersburgli, have, 
since 20tli June, 1807, been solemnized tlicre, by the chaplain of the 
Russia Company, in the chapel of the said company, and in private 
houses, before witnesses, according to the religious ceremonies of the 


Jones being, while sole, a settled inhabitant nt King’s Norton in 
the year 1775, intermarried with Joseph Jonesf, a settled inhabit* 
ant at Nortlifield, at Burley-hill ciiapel, in tlie parish of Kings- 
winford in tlie county of Stafford, which was erected in the year 
1765, and then duly consecrated, and in which divine service 
bad been publicly and regularly celebrated ever since ; and 
wherein banns of marriage had been often published, and mar- 
riages celebrated, previous to the marriage in question : that 
[ 4?77 ] the said cliapel was a new one, erected since the marriage act, 
and not erected on the foundation /of one that was ancient; and 
no act of parliament was*9btained for erecting the said chapel, or 
for celebrated marriages tliere. The two orilers being removed 
by certiwari into the king*s bench, the only question appeared 
to be, whether the marriage, upon the facts stated relative to the 
chapel, was void by the provisions of the said act. On its being 


church of England : and whereas it is expedient to declare the va- 
lidity of such marriages, in order that no doubts or disquietude may 
hereafter arise thereupon. It then enacts, that all marriages (both or 
one of the parties thereto being subjects or a subject of this realm) 
that have, since 20 June, 1807, been solemnized, or that shall here- 
after be solcinnized at St. Petersburgh, by the chaplain to the said 
llussia Company, or by a minister of the church of England officiating 
instead of such chaplain in the chapel of the said Russia Company, 
or in any other place before witnessed, shall be as good and valid in 
law, and so deemed in the United Kingdom of Great Britain and Ire- 
land, and in the dominions tliereunto belonging, as if the same had 
been solemnized before the abolition of the said factory.’' 

By 4 (?co.4. c, 91. intituled, “ An act to relieve His Majesty's sub- 
jects from all doubt concerning the, validity of certain marriages 
solemnized abroad," (and therefore in pari materid with c. 67.) it is 
recited, that ** Whereas it is expedient to relieve the minds of all 
His Majesty's subjects from any doubt concerning the validity of 
marriages solemnized by a minister of the church of England, in 
the chapel or house of any British ambassador or minister, residing 
within the country to the court of which he is accredited, or in the 
chapel belonging to any ‘British factory abroad, or in the house 
of any British subjei t residing at such factory, as well as from 
any possibility of doubt concerning tlie validity of marriages so- 
Iteninized within the I'ritish lines, by any chaplain or officer, or 
other person officiating under the orders of the commanding 
officer of a British army serving abroad." It is then enacted by § 1- 
That all such marriages as aforesaid shall be deemed and held to be as 
valid in law, as if the same had been solemnized within His Majesty's 
dominions, ’with a due observance of all foims required by law. 

By § 2. it is provided, That nothing in this act shall confirm or 
impair, or any wise affect, or be construed to confirm or to impair, or 
any wise to affect the validity in law of any marriages solemnized 
beyond the seas, except such as have been, or shall be solemnized in 
tlie places, foini, and manner herein specified. 



moved for a rule to shew cause why these ord^s should not be 
quashed, lord Mansfield seemed to discourage the attempt to try 
a question of such serious consequence, in a collateral way, ou 
a settlement case ; and said, he would turn the parish complaining 
of the removal, round if he could. On shewing cause, the 
counsel in support of the orders admitted, that when the validity 
of a marriage under the marriage act becomes a question in the 
case of a settlement, it is not necessary that there should have 
been a sentence of the spiritual court in order to entitle the 
parties interested to shew the nullity of such marriage ; but they 
contended, that the words mually ptSUshnh ought to be con- 
strued to mean usually at the time when the marriage in question 
took place. .If so, there was enough stated in the case, for the 
court to consider this as a chapel in which banns had been 
usually published. The word often is nearly tantamount to 
mnalhj ; but, if it were not, yet as it is a rfile that an order of 
sessions is always to be supported, unless something appears ex- 
pressly on the lace of it which shows it to be against law, the 
court would intend this to be such a chapel as the act required. 

If the construction contended lor on the other side should pre- 
vail, this act would prove a trap to clergymen and innocent per- 
sons, who could not be expected to search into history, to dis- 
cover the exact time when marriages first began to be celebrated 
in any particular chapel. It is hard ])erhaps to draw a line, but 
here a usage is clearly established long before this marriage took 
j)lacc. — On the other hand, against the validity of the marriage, 
it was argued, that the act is to be construed, as if the case had 
happened the day after it passed. Usage smee could not vary 
the case ; tor to give op^^ration to usage, it must have a legal 
commencement. Arguments of hardship and inconvenience can 
only be resorted to when the law is doubtful, but here the words 
of the statute arc clear. This is no more a trap than any plher 
prohibitory law. After the passing of the act, no marriages 
have been attempted to be celebrated in Lincoln’s Inn chapel, 

Gray’s Inn chapel, and many othoi's, although they arc old 
chapels, because banns laid not been usually published in them ; [ 4*78 ] 
and it would be absurd, if a chapel erected since tlie act should 
be in a better situation in that respect, than those which had ex- 
isted long before. — Lord Mansfcld : For a long time I was 
much averse to a determination of this point, in such a question, 
and between such parties. But upon more consideratioii, I think 
w'e ought now to decide it. If there has been an abuse, wc 
ought to stop it as early as possible. A delay might lead to a 
supposition that w^e doubt, where in truth we do not ; and any 
subsequent inconvenience, in consequence of our supjiosed doubt, 
might be chargeable upon us. The act clearly meant chapels 
existing at the time. It says, the banns shall be published in 



the parish church, or in some public chapel belonging to such 
parish or chapelry, wherein the parties to be married shall dwell. 
There is no chapelry here. I am of opinion, that this marriage 
was void by the provisions of the statute. Dc/tigfas^ 634*. (1) 

[ 478 a ] In consequence of this determination, [the acts 21 Geo, 3. c. 53. 

(lord BeaticAamp^s act), 44 3. r.7T* (bishop Horsleys act), 

and 48 Geo. 3. c. 127., intituled, ‘‘ To render valid certain mar- 
“ riages solemnized in certain churches and public chapels in 

*which banns had not usualh/ been published before or at the 
‘^passing of 26 Geo. 2.^ c. 33.’* wiere passed. Jjy 48 Gro. 3. 
r. 127. "Marriages Kolemrvzed before the 23d August, 1808, in 
any church or chapel in England, Wales, or Berwick, duly con- 
secrated, and declared valid. § 1 . Ministers who havn solemnized 
them are indemnified. § 2. Registers of them sliall be received 
in evidence. § 3. 

The registers of nil marriages hereby made valid were, within 
30 days from the 23d August, 1 808, to be removed to the parish 
church of the parish where such chapel is situate ; and if situate 
in an extra-parocliial place, then to ,tlie parish church next ad- 
joining ; the same to be kept with the registers of such parish, 
according to 26 Geo. 2. c. 33. §14^.: and within twelve months 
after such removal, copies thereof shall be transmitted by the 
churchwardens to the bishop of the diocese or his chancellor, 
subscribed by the hands of the minisiter and cliurchwardcns, that 
they may be preserved in the bishop’s registiy. J 4. (2) 

Marriages in the above churches or chapels, since the 23d 
August, 1808, were not legalized by any other act, till 4 Geo. 4, 
c. 76. § 3 — 6. wliich we shall presently recite ; and] Dr. Burn 
suggests, that the 21 Geo. 3. c. 53. gnly related to marriages 
celebrated in cluirches or public chapels erected since 26 Geo. 2. 
c, 33: Such as had been erected a longer or shorter time before^ 
were not provided for by that remedial law. As to these, the 
matter was still left open ; which included in it the important 
question. How far the wprd usually shall be understood to 
extend? 

(1) III a like action where plaintiff was married at the Tower chapel, 
he ftuist prove that bannF were usually published there before the 
26 Geo. 2. c, 33. Taunton v. Wyhorny 2 Campb. 297. But it is primd 

Jade sufficient to produce an old register of marriages solemnized in 
the chapel before the act, and a register of the publication of banns 
since thatpei;iod, corroborated by evidence of the frequent publication 
of banns, and solemnization of marriages there of late years. Ibid, 

(2) See as to marriages in churches or chapels built under 
58 Geo. 3. c.45, &c. tit. €pmcp€0. 58 Geo. 3. c. 45. § 27, 28. 59 Geo. 3. 
c. 134. §16 — 18. 3 Geo. 4. c. 72. §17— 19. tit. Churches. 58 Geo. 3. 
c. 45. § 29. tit. Notice; and 59 Geo. 3, c. 134. f 6. tit, IJir/sioN into 
ecclesiastical districts and consolidated chapclries. 
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[But these incongruities seetn to be set at rest^ by 4 Geo. 4 . 
r. 76. by which it is enacted, That the bishop of the diocese, 
with the consent of the patron and the incumbent of the 
church of the parish in which any public cliapel, Imving a 
chiipelry thereunto annexed, may be situated, or of any chapel 
situated in an extra-parochial place, signified to him under their 
hands apd seals respectively, may authorize, by writing under bis 
hand and seal, the publication of banns and the solemnization 
of marriages in such chapel for persons residing within such 
cha))elry or extra-parochial place respectively f and such consent, 
together with such written authority, ;shall be registered in the 
registry of the diocese. § 3 . 

In every chaj^ol in respect of which such authority shall be 
given as aforesaid, there shall be placed in some cons])icuous 
part of the interior of such chapel, a notice in the w'ords follow- 
ing : “ Banns may be published and marriages solemnized in 
“ this chapel.” § 4. 

All provisions now in force, or which may hereafter be estab- 
lished by law, relative to proyiding and keepirtg marriage registers 
in any parish churches, shall extend and be construetl to extend 
to any cha|)cl in which the publication of banns and solemnization 
of marriages shall be so authorized as aforesaid, in the same 
manner as if the same were a parish church ; and every thing 
re<iuired by law to be done rejative thereto by the churchwardens 
oi any parish church shall be done by the chapelwarden or other 
officer exercising analogous duties in such cliapel. § 5.] 

VI. Fo7'm of solemnization. 

1 . By 4 Geo. 4. c. 76. §*28. In order to preserve the cvl- Witnessca 
“ ^Icnce of marriages, and to make the proof thereof more cer- Present. 

“ tain and easy, and for the direction of ministers in the cele- 
bration of marriages and registering thereof,” it is enacted^ 
that from and after the 1 st November, 1823, all marriages shall 
be solemnized in the presence of two or more credible witnesses, 
besides the minister who shall celebrate the same ; who shall 
respectively sign their attestation thereof. (See VIII. /y//?v 7 .)] 

2 . And at the time of the celebration of the marriage, )thc [ 479 ] 
minister reciting the causes for which matrimony was ordained, Jinpcdi- 
shail say, “ If any man can shew any just cause why they may 

“ not lawfully be joined together let him now speak, or else ‘ 

“ hereafter for ever hold his peace.” Itubr. 

And then speaking unto the persons that shall be married, he 
shall say; ‘‘ I require and charge you both, as ye will answer at 
the dreadful day of judgment, when the secrets of all hearts 
shall be disclosed, that if either of you know any impediment, 
why you may not be lawfully joined together iii matrimony, ye 
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do now confess it ; for be ye well assured, that so many as are 
** coupled together otherwise than God’s w'ord doth allow, are 
‘ “ not joined together by God, neither is their matrimony lawful.” 
ItuJbr» 

At whicii day of marriage, if any man do allege and declare 
any impediment why they may not be coupled together in ma- 
trimony by God’s law, or the laws of this realm ; and wdll be 
bounil, and sufficient sureties with him to the parties, or else put 
ill a caution (to the full value of such charges as the persons to 
be married do thereby sustain) to prove his allegation; then the 
solemnization must-be deferred until such time as the truth be 
tried. Ruhi\ 

Ring. 3. If no impediment be alleged, then the marriage shall go 

on*; and after the parties have declared their mutual assent, and 
have taken each other in marriage according to the form pre- 
scribed, then the man shall give unto the w*omaii a ring, laying 
the same upon the book, ,w’ith the accustomed duty to the priest 
and clerk. And the priest taking the ring, shall deliver it unto 
the man to ymt it on the fourth finger of the woman’s Icff hand ; 
and the man holding the ring there, and taught by the priest 
shall say, “ With this ring I thcc wed, with my body I thee 
worship, and with all my worldly goods I thee endow.” Ht/br. 

i; 480 ] Which last words arc best explained by the rubrick of the 
2 JEc/w. 6. which was thus : The man shall give unto the 

woman a ring, and other tokens of spousnge, as gold or silver, 
‘‘ laying the same iijjon the book, and the man taught by the 
priest shall say. With this ring 1 thee wed, this gold and 
silver 1 . thee give and then these other words, with all 
“ my worldly goods I thee endow,” were delivered with a more 
jjeculiar significancy. 

Tlie ring at first (according to Swinburne) was not of gold but 
of iron, adorned with adamant; the metal hard and durable, 
signifying tlie durance and perj)etuity of the contract. Tlowbeit 
(he says) it skilleth not at this day what metal the ring be of: the 
form of it being roiiiul and without end, doth import that their 
Jove should circulate a]]d flow continually The finger on which 
this ring is to be worn, is the fourtli finger of the left hand next 
unto the little finger, because there was supposed a vein of blood 
to pass from thenc*e unto the heart. Swinb. Mate, Cofis. § 15. 

In tlie Roman ritual, there is a benediction of the ring and a 
prayer that she who w'ears it may continue in perfect love and 
fidelity to Ijer husband, and in the fear of God all her days. 

Sacrament. 4- By the riibricks of the 2 and ot* the 5 Edw. 6. The new 
married persons were required on the same day of their marriage 
to receive tlie holy communion. 

But by the present rubrick, it is only declared to be conveni- 
ent, that the new married persons should receive the holy com- 
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^acriag^e. 

inunioii at the time of their marriage^ or ot the first opportunity 
afterwards. ‘ 

5. J3y the riibricks of the 2 and of the 5 Edw. 6. After the 
gospel was to be a sermon, wherein ordinarily the office of a man 
and wife should be declared, according to Holy Scripture ; or if 
there were no sermon, then the minister was to read several 
sentences out of Scripture, setting forth the said duties. 

And by the present rubrick, If there be no sermon declaring 
the duties of man and wife, then the minister shall read the same 
sentences as aforesaid. 

VII. Fee for marriage. 

Langton, • We do firmly injoin, that no saa'ament of the 
church shall be denied to any one upon the accotmt of' any sum of 
moneip nor shall matrimony be hindered t/ienfore : because if any 
thing hath been accustomed to be given by the pious devotion of 
the iaithfiil, we will thatjusticebedonc thereupon to the churches 
by the ordinary of the place afterwards. Ijind, 278. 

That no sacrament of the clturcJi] Which were seven ; of which 
matrimony was one. 

Shall be denied'] Or delayed. Lindw. 278. 

Upon the account of any sum of money] That is, used to be 
paid or taken in the administration of any of the sacraments. 
Lind.Tg6.{y) • 

Nor shall matrimony be hindered therefore] IJut by the rubrick 
in the office of matrimony, at the time of delivering the ring, 
the man shall also then lay down the accustomed duty to the 
priest and clerk. Which if he shall refuse to do ; whether the 
minister is bound to proce(?d nevertheless, doth not appear from 
any rubrick or canon. 

Hath been accustomed to he ghen] That is, of old, and for so 
long time as will create a prescription, although at first given 
volulltaril 3 ^ For they who have paid so Jong, are presumed at 
first to have bound themselves? voluntarily thereunto. Lind. 279. 

And this, it is said, is recoverable by law, in such places and 
cases only, where there is a custom for the payment thereof, 
upon performance of the duty. Boh. L. of Tith. 144 , 145 . , 

Mr. Johnson says, it w’as an ancient custom, that marriage 
should be performed in no other church but that to which the 
woman belonged as a parishioner ; and therefore to this day, the 
ecclesiastical law allows a fee due to the curate of that church, 
whether she be married there or not. And this fee was expressly 
reserved for him by the words of the licence, according to the 
old' form, which is not yet disused in all dioceses. But it is said. 


Sermon. 
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(y) See Depnt^ation, in the note. 



Um judgment hath; been otherwise given in the temporal' con^ 
Johns, 188, 189. ^ 

, So in the case of Thompson and Davenport^ 'M, 1-2 » Tie 

pfehitifF libelled against the defendant, setting forth a custom in 
the parish of ElHngton ii\ Derbyshire, that of every woman yvhq 
Is a parishioner, and dwelleth there, and iiiarrietli with a licence, 
the husband at the time of the marriage, or soon after, sbi^U jpay 
482 ] to the vicar 5s.' as an accustomed fee; and so brought his ^ase 
within that custom ; the defendant suggested for a prohibition, 
that all customs .are triable at coeunon law, and that the jilaintiff 
had libelled against him, setting forth the custom as aforesaid. 
And a prohibition was granted. JLutw. 10.59. > > 

And in a late case, upon an appeal to the arches, Sir George 
Lee not only declared against the ci!Stoin as an im reasonable 
custom, but gave costs against the clergyman with soitic warmth. 
[But see a7ite, V.Q. />. 466.] 

And Sir William Blackstone says, of common right no fee is 
due to the minister for performing such like branches of his 
duty, and it can Only be supported by special custom ; but no 
custom can support the demand of a fee without performing them 
at all. 3 Bla. Com, 90, ( 5 :) 

VIII. Register of marriage. 

[By 4 Geo. 4. c, 76. § 6. it is enacted. That bn or before the 
1st of November, 1823, and from time to time afterwards 
there shall be occasion, the churcii wardens and cimpel wardens of 
churches and chapels wherein marriages are solemnised, shall 
provide a proper book of substantial paper, marked and tided 
respectively in manner directed for the register book of mamage's ; 
and the banns shall be published from the said register book of 
banns by tlie officiating minister, and not from loose papers, and 
after publication sliall be signed by the officiating minister^ or 
by some person iimk-r his direction. 

by § 28, That immediately after the celebration of every 
marriage, an entry thereof shall be made 'in the register book 
p^’bvided and kept for that purpose as by law is’ now directed, or 
as .shall be hereafter u'.iected ; in which entry or register it shall 
be expressed that the said marriage was celebrated by banns or 
licence, and if both or either of the parties married by licence be 
under age, not being a widower or ^viclow, witli consent of the . 
MrenU or guardians, as tlie case sliali be; and such entry sbaU 
be $^ned by the minister with his proper addition, and also by 
A«;.parties mamed, and attested by such two witnesses'; which' 


(s) 1 Raym. 4^. 2 Raym, 1558. 1 Barnard. 159* 






«ntiy shail be node m tbe form or.to the effitct folhM^ig; 4li«t 
is to saji 

« A. (S) B. of I } parish, and C (S) Z). of pwbl^ 

« were married in Uus | **1 " ^ 

** {gSlS^} in the year 

f rector* 

‘‘ By rhe J. J. ■< vicar* 

/ s ( curate. 

{ j » 

C D 

** In the presence of ^ ^ 

Bv§ 29. If any person shall from and after the 1st of No- 
veinper, 1823, with intent to elude the force of this act, know- 
ingly and wilfully insert or cause to be inserted in the register 
booK of such parish or chapelry as aforesaid n.)y false entry of 
any matter or thing relating to any marriage ; or falsely make, 
alter, forge, or counterfeit, or cause or procure to be Hilsely made, 
altered, forged, or counterfeited, or act or assist in falsely makings 
altering, forging, or counterfeiting any such entry in sucli register; 
or utter or publish as true any such false, altered, forged, or 
counterfeited register as aforesaid, or a copy thereof, or any such 
ihlse, altered, forged, or counterfeited licence of rndrriage, knowing 
such register or licence of marriage respectively to be false, altered, 
forged, or counterfeited ; or if any person shall, from and after 
tlie said Jst day of November, wilfully destroy or cause or pror 
cure to be destroyed any register book of marriages, or any part 


(S) It would seem that, strictly speaking, a person can have but one 
name of baptism, or Christian name. Com, Dig* Abatement, (£ 18.). 
Co. Lit, 3. Holman v. Walden^ 1 Salk. 6. Disptyn v. Spratly Cro. Llix. 
57. 2 JKoyw. 1015, 1016. ; and that where two t)r more names 
usually used as, and called Christian names, or where other names are 
given in baptism, they may be considered as one name. See Jones jr. 
M^c^uillinf 5 Term, Rep. 195. Acc, per lord^|l^e//, in Pouget\* 
Tomkins^ 1 Phill. Rep. 503. 2 Hagg. 142.; and see Stanhope v.Bald^ 
win, i Add. Rep. 93. In proclamation of banns, therefore, all bap- 
eistnel names should be published, for ail make but one name, and the 
party may be known by one to some, by another to others ; but there 
may be cases in which the proclamation would not be vitiated by 
went of this full enumeration ; as when there is no fraud intended on 
side : or when a dormant name is omitted, either by accidetlt 
or negligence, all parties interested knowing the fact, and the iden- 
tity of each of the individuals ; see Pouget v. Tomkins^ 1 PhilL R. 499. 
2 Hagg. R. 142. SM.SfS: 362. S. C. 
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of sttch register book, with intent to avoid anj marriage, or to 
subject any person to any of the penalties of this act ; every per- 
ston 50 offending, and being thereof lawfully convicted, shall^be 
, deemed and acQudged guilty of felony, and shall suffer' the 

g uiiishment of transportation for life, according to the laws in 
n*ce for the transportation of felons. 

A doubt hath lieen made. In what manner a marriage cele- 
brated by virtue of a special licence from the archbishop of Can- 
terbury, shall be registered ; especially where the marriage is 
solemnized in a private house, aiKl by a clergyman not being the 
incumbent of the .parish^ and the incumbent refuses to permit 
the same to be entered in the parish register. But the doubt 
seemetb to be solved by the words of the act itself : the register 
book of marriages is of the goods of the parish, and consequently 
the church-wardens (and not the minister) ought to have tho 
keeping thereof; end the act says all marriages celebrated in 
any church or chapel, or *Lvithin any such or chapchy, shall 

be entered in such register ; and therefore if the churchwardens 
shall refuse to produce the register J)ook for that purj*)ose, they 
may be compelled thereunto by legal process : for where a thing 
by any act of parliament is rc(juired to be done, that also is tct 
quired without whicli the thing itself cannot be. 

Another doubt bath been made, by what name the wife shall 
subscribe the register, whether by |he name winch she bad before 
marriage, or by the newly-acquired name of her husband. In 
Scotland, the wife retains the name which she had before mar- 
riage : but in England the case is otherwise : for by the marriage 
she loses her former name, and legally receives the name of her 
husband* As appears from a pretty strong case. Bon y. Smithy 
il£ 38 Eliz,^ a man had issue a son and daughter, and devised 
his land to his son in tail ; and if he died without issue, that it 
should remain to tlie next of his name; and died. The son died 
without issue ; the daughter being then married, the question 
.was, whether she should have this land. And it was held by tlie 
court, that she should not; for she had lost her name by her mar- 
ria^. But it should go to the next heir male of the name. But 
if she had not been maiTied at the time of her brother's death, 
sb\3 should it ; for slie was the next of the name. Cro. 

Eliz,5^^2. 

IX. Cert^ate qf marriage* 

jBy tlie 6 & 7 IVilL 3. c. 12. § 2. and 55 Geo. 3. c. 184. Sell. - 
IPart I. tit Certificate of Matriage. For every certificate of mat* 
tiage (except the marriage of any common seaman, soldier, pt 
Qianoe,} shall be paid a stamp duty of 5^. And if any person 
aball write suoh certificate upon the same before it be stamped# 
be shall forfeit 5l* 6 & 7 Will. 4* AT. c. 12. $ ?•] 



. Trial 6f%mffiake . ^ 

jl* Pr. Gpdolphin says, that ^vps at 

tiepiporal courts : but afterwaixls, by me concc^'^i.on 
such causers were cleteruiifted in the spiritual courts. , 


(4) Blackstone divides matrimonial causes i nto l. Causey :(j£;jiac^ita- 
tion.. 2. Causes for compelling celebration of marriages 
sue, 3. Causes for restitution of conjugal rights. 4. Divorces. 5. Ahf 
mony. The two latter causes being discussed by our author in 
Divisions XI. XII. of this head, a sketch dof the three first ct^use^ iii 
here attempted. • • 

I. Of Jactitation : The cause of jactitation of marriage for nsurpi^ 
ing the title ai^d character of wife or husband, is received by the eccle* 
siastical court, for the protection of persons ugainst the oxtrenie 
inconvenience of unjust claims and pretensions to a marriage whidi 
has no existence whatever. This inconvenience is a fit subject of 
legal redress^ wiilcli is to be obtained by charging the sujppo^ed 
onender with having falsely and maliciously boasted of a matrimonjai 
connexion ; and, upon proof of the fact, procuring a sentence en- 
joining him or her to abstain in future from such false and injurious 
representations, and punishing the past offence by a condemnation id 
the costs of the proceeding. Tiius, strong acknowledgment and open 
avowal of marriage for eighteen years together, is sufKcient to establish 
it, inter vivos, on a suit for jactitation ; though no actual proof can be 
had, such marriage being before the 2.^ Geo, 2. IJerveft v. Herveut 
a Bla, Rep. 871, * _ 

To a charge of jactitation three different defences may be opposed. 
It is obvious chat the fact of having made any such representations 
may be denied ; in which case, if not proved, the accusation sbar^ 
the fate of other unfounded charges, (the action being one of defam^r 
tion, unless a marriage is pleaded. 11 St. Tri. 261.); or, 2dly, it may 
be admitted that such representations have been made, but that they^ 
are true : for that a marriage had actually passed, and in such a vray 
as to give the party a right to claim the benefit of it. In that state of* 
things, the proceeding assumes another shape, that of a suit of nullity, 
and of restitution of conjugal rights, or an enquiry into the fact aiul 
validity of such asserted marriage. All the solemnities must be proved 
Tie King v. SU Devereux (Inhabs.), 1 B(a. Rep. 367. It wili depend 
on the result of that inquiry, whether the party has falsely pretended 
or truly asserted such a marriage. In the former case the court, 
would pronounce a sentence of nullity, and enjoyy^nirpetual silence dii 
that head in future. In the latter it would enjoin the accuser to re- 
turn to matrimonial cohabitation, unless it could be shewn that some, 
other reason was interposed to dissolve that obligation. A third de- 
fence, of more rare occurrence, is, that though no marriage has p^sed, 
yet the pretension was fully authorised by the complainant ; and . 
tberefbre, though the representation is false, yet it is not malicious, and 
cannot be complained of as such by the party who has denounorf-ffe 
In Mmoke v. Corri, 1 Hag, Rep. 280 — ^292. the court declined €6 
pronounce for jacMtaticn on the two last grounds, and expressed an 
opinion that if a young unmarried woman was imposed: mi by:d<pr^ 
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And ihe re<ison» why. tlie cognizance, thereof , hath .ba6ii.{^r- 
mitteil to the ecclesiastical judge, are divers; especially bacaqso 
saAtrunony^ was. heretofore a sacrament of the church; .and 
office being performed by clergy mein, t^is of consequence brings 
tibe perfoitnancc' under the diocesan’s inspection ; and in the case. 
of the leviti<;at degrees^ in particular, ecclesiastics are presumed to 
be llie best judges of what is prohibited by God’s law. 

At to the Xhe lawfulness of marriage is to be tried by the bishop’s 

certificate, upon an issue accoupled in laxrf^l mntrimony or not f. 
as in a writ of dower, appeal, basUvrdy, or the like. 1 Imt. 

tended clergyman, and a supposititious licence, the point whether a 
marriage had under such an atrocious imposition would not bind the 
guilty artificer of the fraud, would not only be arguable, hut. the 
court would strain hard to allow its dupe the full benefit of the com- 
plete protection of the law. For an innocent party is not expected to 
ascertain the authenticity of the letters of orders of an ostensible cler- 
gyman, nor of the instrument of licence obtruded on her as the ge- 
ilutne instrument under which her marriage is to pass. Thus a defence 
to suit for jactitation of marriage may ‘be sustained, without Specific 
description of the fact of marriage, by the allegation that a fact of 
marriage actually passed, and the burden of proof is then shifted on 
the other party. Id* 28S. A sentence in the Arches in a cause of 
jactitation, ‘ that there was no marriage,’ is conclusive at law, against 
all: matters precedent. Jones v. Botv^ Carth. Rep.225^ Seej«/hi, 6. 

- 2. Compelling celebration of marriages infocie ecclesice* A cause 
where a party contracted to another brought a suit in the ecclesiastical 
court to compel a celebration of the marriage in pursuance of such 
cohtract ; which is now estopped by 26 Geo. 2. c. 38. § 13. (See ^57* 
iidtfe(9).) 

3. Restitution cf conjugal rights. This suit is brought whenever 
either husband or wife is guilty of the injury of subtraction, Or lives 
separate from the other, without sufiicient reason, in which case the 
ecclesiastical court will compel them to come together again, if either 
party desire it. In this suit it need not be specifically pleaded that the 
parties were twenty- one years of age, if it is pleaded that the mar- 
mgewas lawfully solemnized, or a licence duly obtained. Poolv. Poolf 
2(PhilL Rep, 119. Nolhing'is a bar to this suit, which will not found 
ft sentence of divorce. Mortimer v. Mortimer, 2 IJagg,Rep, 310, 31 1. 
Separation by malicious desertion is no bar to suit of divorce for 
adultery. Beed^ v. Beehuy Nov, 1798. I Ungg, 142. n. No limitation 
of time bars suit for conjugal rights on desertion. Mordaunt v. Afor- 
daunt% I'Junet' 1794. id, 135. note. Rut desertion is no groupd of 
«epatati<^n, unless accompanied by cruelty. 1 Hagg. 12Q!. Malicious 
doaeistion of matrimonial intercourse is no ground of divorce in this « 
hsmtryi id. 154. . 

^s>*Brei;tituiioQ of conjugal rights was decreed, notwithstanding conn- 
^crHsHegatioh. of cruelty in menacing and insulting treatment, apd 
peayerifbr df vorce thereon ; the same not being sustained on the-faets, 
Hvhich djsclofed’r^iM/ttA^vioIence. Oliver v. Oliver f i^Hagg. Rsp.dBl. 

. {ift) ' And the bishop’s certificate in this case is conclusive against 
the world. Fitz^ Ab. Estoppeli 282. See JSaatarUa, 11. 2., and 



But whether a woman is a Jhie ' whether she i«» »the 
wife of such a person, is triable by a jtiry upotr such an issme^* 
Therefore a marriage defacio^ or in reputation (as amongst the 
Quakers) hath been allowed by the temporal eotirts-to^ be suffl* 
cient 16 give title to a (personal estate, because the lawfulness c# 
the marriage is not in issue, or the point to be tried. For thO; 
issue is, whether a marriage Was contracted between tltC' pai‘tieS‘ 
or not, or whether the parties lived in a married states where die ' 
legality of it doth not come in question. tVoad, &. 1. c. 6. * 

In the act of 6 & 7 W'/Y/. c. 6., laying a duty upon marriages^ 
Quakers and Jews, coliabiting as man and w'ife, were required to 
pay the said duty, although not married according to the Um 
England; and there was a proviso, that nothing therein contoiti-r 
ed should be construed to make good or effectual in law any siich; 
marriage or pretended marriage ; but that they should be of thw 
>:ame force, and no other, as if the said act hiftl not been made. ‘ 

But in the acts of the 26 Geo. 2. c. 33. [and 4Gro. 4. c.76.t 
< here is np proviso of the like purport : but rather they proceed 
VI i a supposition that suck marriages are goed and valid. 

* nd in the aforesaid case of llaydcni and Gould^ it was $aid» 
that t’mugh the husband, demanding a right due to him as husi. 

Imnd, by the ecclesiastical law, must prove himself a husband ac*^ 
cording to that law, before he can be intiticd to it ; and if he do 
not, shall not reap benefit by his own fault: yet the wife, who- 
the weaker sex, and children, who were in no fault, may entitle 
liiernselves to a temporal riglit by such marriage; which (as was 
urged) cannot be called a mere nullity, because by the law of na^' 
ture the contract was sufficient; but only an irregularity, in not^ 
complying with a positive Jaw. Gibs, 430. 

3. In writs of dower or other writs brought in the king’s tem-r Bishop’s 
poral courts, if issue be joined uY^on 7iot accouplcd inUvwfidmatri*^ certificate. 

IV. 11. ; and is the only mode of trying the issue on the plea of MSf 
unques accouple in loial matrimonie, Co.Entr. 180. h* 181.; for to suchf 
a plea a mere sentence in the ecclesiastical court is not a good repli- 
cation, because that would be to plead evidence, which, if it is any 
thing, amounts to the general issue, contrary to the rule, see 4 Bacw 
Ab, and to bind the court by what docs not bind the biBl\pp, 
who, if he see cause, may revoke the sentence. Robins v. Crutch* 
lepy 2 WUs* 122. 127« For according to the canonists, sententia in con* 
jugali causa nunquam transit in rent judicatam, Oughtoru ^SOd. 

Sanchess de Matrimonio- Lib. I.Disp. 100-, quoted by Dr. Wynne in 
the Duchess of Kingston’s trial. Tne reason given is, that secret sin 
may be avoided ; Potest etiam judex ex officio parte inviid procedere ad 
retraciandam hujusmodi sententiamy immo ad id teneri judicent prcAat 
ieMusy quiasui interest peccata aifferre. Sanck. Ih. But such a sentencef 
utirepeafed and unappealed from, is evidence to a jury, as will be seep 
inJrQy 6. ; and', according to the case of Meadtrws V. the Duchess of 
Kingston, may be pleaded in chancery. Ambt, 756. Mitfordy 204, &c. 
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' tlite being n caiiseVhich b merely ecclesiastical^ ^tbe trial 
tbei<e<^ must be by the bishop or ordinary, upon an inqinsitkm 
taken befcn*e him ns judge. Which is after this manner : the king 
first sends his writ to the bishop to make the] inquiry; for ‘the 
e^lesiastteal judge, before he hath received the king’s writ, may 
not of himself inquire of the lawfulness of the matrimony ; but 
afier such time as he hath received the said writ to make therin- 
[ ? quiry^ he most not surcease for any appeal or inhibition, bitt 

must proceed until he hath certified the king’s conrt thereof; and 
then when the bishop hath received the king’s writ, he doth give 
notice thereof unto the fwrty who took exception to the matri- 
mony at his dwelling-house, if he hath any, witiiin the diocese, to 
Speaic at a day prefixed by him against the rnatrimopy, if he will; 
and after such notice given, whether the party come or not, the 
witn^ses of the demandant to prove the legality of the matri- 
mony are taken, aiul admitted by the bishop, if no sufficient ex- 
[ 487 ] ception be taken to the witnesses. After the depositions taken, 
they are published, and certified into the king’s court where the 
issue was joined, by letters under the seal of the bishop, import- 
ing, that in pursuance of the said writ he hath made due imjuiry, 
accoixling to the ecclesiastical laws, into the matters therein con- 
tained ; and that he hath found by lawful proofs, and other ca- 
nonical requisites in that behalf, that such person (as the case 
shall be) was or was not accoupledjn lawful matrimony. For be 
must certify the point in issue generally, and not make a special 
^ verdict of it, or express the manner of the marriage at large* And 
certificate made, there shall be no appeal, but the same 
certificate shall be a bar, and conclude all parties for ever. And 
after such certificate, and re-siimmon!» of the tenant in the king’s 
' temporal couit, judgment shall be given for the plaintiff. Hughes^ 
393,294. 

Frobibitioii. 4. In the case of Hannson and Burnell (/;) before mentioned, 
it was observed, that no prohibition was to be found in the re- 
gister or elsewhere, concerning the questioning of any man*iage in 
* Ihe spiritual court, in all^he time before the acts of parliament, 

at^d long after some of them ; and it was also confessed, that nei- 
ther the act of the 25 Hen. 8. nor 28 Hen, 8., gave any jurii^dic- 
tidn to the temporal courts concerning marriages, more than they 
had before ; being acts only directoiy to the ecclesiastical pro- 
ceeding in matters of marriage. Hut it was declared that by the 
>28'H^*8., ’the temporal courts arc become the proper judges what 
rnajj^riages are within or without the Icvitical degrees, ana are to ' 
the spiritual courts, if they impeach any persojns for mp.r- 
rja^j^jiyithout tho^e degrees. But Vaughm declared in this case 
^4 repeated, dtat declaration in the case of Hill and QoQd)i (c) 

'■ (^) Faugh, ^ Vfint. 9, / 

" ' ' (6) Frfi/gA. 9^. 304. * 



m 


that if granting prohibitions to the spiritMol .courta in ea^.of 
matrimony, were irs now, he saw^no rnftspn} why, they 

should be granted in any case; bat that there liavii^; b^a eo 
oitoy prec^ents of prohibitions, and no complaint^ oir et least 
redress, in }>arliainent, they could not take upon tbelp to alter the 
course of the law so long practised. Giis,413. 

The latter of these two cases, was in the 25 Car. 2. ; and ia the 
34 Ca/\ 2^ a prohibition was prayed to the spiritual court at York) [ 48S ] 
to binder a prosecution there for marrying the sister’s daughter* 

But it was denied by the whole court upon this general reasons 
because it is a cause of ecclesiastical cognizance, and divini^.bet* 
ter know bow to expound the law of marriages than tlie common 
lawyers ; an^ though sometimes prohibitions liave been granted 
in causes matrimonial, yet if it were now res Integra^ they would 
not be grantcKl. And it being suggested in that case, that the 
issue of the marriage would be bastardized in case of a divorce, 
and deprived of certain lands settled upon tliem in marriage; the i ^ ^ 
court said, this was not sufficient matter of suggestion, for here 
the spiritual, court held not plea of the temporal inheritance di* 
reedy 9 but only consequentially; for which, if they should bepro» 
liibited, they would have nothing left. Gids.4l3. Itaym»464* 

Skin, 87* 

And in the case of Denntfv. Ashwell^ E. 3 Geo., a prohibition 
was denied to a suit in the spjritual court, for a person’s marry- 
ing his wife’s sister’s daughter. Sir, 53, 

$, The proof of a marriage may be by witnesses who were EW- 
present at the solemnization ; by cohabitation of the parties ; by d«ncc. (S) 
public fame and reputation ; by confession of tlic married per- 
sons themselves, although^thcir acknowledgment might only be 
to avodd the punishment of fornication ; and by divers otlier cir^ 
cumstanccs; which if they amount to half proof, ought to be 
extended in favour of marriage rather than contrary to it. 

Wood, Civ, L, J 22. 

But now, since the acts of 26 Geo, 2. c, 33, and 4 Geo, 4. c. 76., 
the register-book seems to be intended as the proper, altliough 
not the only evidence in this matter; for if there shall be any 
doubt as to the identity of the persons, or the like, the register 
in this res{)ect can be no evidence at all. (d) * 


(5) See generally as to evidence in an action of trespass for adultery, 
2PhilUp^s on Kv, 147. 156. 

(eZ) This act does not take away the evidence of presumption from 
cohabitation. But if the evidence be clear that the marriage was not 
celebrated according to the requisitions of tlie act, it b totally void, 
and no declaratory sentence in tne ecclesiastical court is rieceSs^. 
Bull, N, P.114, The Kingy. Preston next Travashamt M. 33 G, 2, B, R, 
[In Chinham v. Presfeth Lord Ddan^ld said, * There is this plain 
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.itS-Sti -DevereHS-'kad MuMetKhm^ 'JBf 
vitb r^(a^:to the settiemenC of a poor person, there ww pmhif 
C 469 3 ftf^BhnlarrHige two' witnesses, who swore they were preaeoft ofet 

iR^ruaryithe 7tbi! I7&dy when a marriage was soleraoized-mithe 
]MMnsb church of .St. Devereux, betwe«i John and Sasaanib Me^ 
reditb, by the minister of the parish by banns. Anentry.wBa 
matle in the aegister,. that they were married bannst:sboli.<4 
was not signed by the minister, parties, or witnesses. Ldrd Mant^ 
jSeld, chief justice, held this to be a sufficient proof of the marD 
riage,.ao as . to fix the settlement of the wife in the fausbaiid^A 
pariah; but said, he woujd ex oj^io grmit a rule upon the ntto 
nis^, to shew cause why an information should not be ^^mitcd 
against him, for not attesting the entry agreeable tp die statute. 
Smra^S'i Set. Cas. 506. [1 Bla. Hep, 367.] . • 


ui^tinction between things void and voidable. Where tb^ law mak^a 
^ tbin^ void for the benefit of parties concerned) they may waive that 
advantage if they please. But the marriage act, 26 Geo. 2. c.33., is 
avowedly made against both the contracting parties, IFosterJ. added) 
and the innocent children too;] and therefore'they shall Adt 

vraive the disabilities of it at their own option. The marriage ia null 
and void to all intents and purposes, even though the parties should 
afterwards agree to it, wherever the fact appears directly , contrary 
dm statute. I JBla. Rep. 152.] In what cases an actual marriage miust 
be proved, vid.infrOf Morris v. Miller^ Dirt v.Barlovoy &c.., . 

[Register f hqv) evidence (^Marriage. An entry of marriage in the 
p^ish register, made in the form prescribed by 26 Gco.2. c,33. §15. 
(djr how by 4 Geo. 4. c. 76. § 28.) is evidence that the persons ihefeih 
Mined were so married on the day specified, by banns or lici^ce, 
as' the case may be. Such an entry is .not essential to the vanditjr 
a •marriage. (Reed v. Passer, Peake, C.N.P. 2S1.) So that if it 
.has not been expressed in the regular form, the only consequence will 
be, that it cannot be admitted as evidence of the marriage, iwhicJi 
must therefore be established by some other medium of proof. In 
order to prove that the parties described in the register are the same 
parties whose marriage is in question^ it must obviously be unneces- 
sary to cat! either of the siibscribing witnesses to the register* Any 
evidence which satisfies the jury of their identity, must he' sufficient; 
hs, by proof of the similarity of their hand-writing, or that the boU- 
ridgers were paid by them for ringing after the marriage, or by proof 
of other circumstances, to ascertain the persons. {Bull, N. P. 27. and 
492.) A book of Fleet marriages cannot be read as a 
loot having been compiled under public authority, and* is 
® marriage. (Reed v. Passer, Peake, ,N.P.C. 
y* Madox, lEsp. N.p.C. 197* Lloyd y^ Pe^singham, 
P^ake y. Lloyd, Peake on Evidence. (Ap- 
Jpfehira5‘and 93;) Nor id the copy ot a register of a fbreign chapel 
"fidfifftte^'herOasproof of a marriage abroad. (Leader I Esp. 

BfiS'rf) ^ Kut* a sentence 'of a cotnpeteht foreign coiirt '‘vrlll. 
Roach v. Garvanc Sinclair v. Sinclair, infra.'] 



is tf gv^at faiUtake 

MTPaet of^ parliament inflictetk no ^poeia{^|)aital^i&r 
obiedvanee^; tbst thcjr »nay transgress^sueii dange^^ T 
cifibaing ealled to account ; wh^eas nothing ii mdf e 
tha€ imere an i^t appointcth ho particnlai^* 
ofibndeif'is^ltitble to be punished by fine and imprisoiihi^t^ bploii 
indictment* or ‘information, at the discretion of the oourtl* ^cPthat 
{Ai^abt hiflidting no particular penalty^ is in the bighlsst 
penal; so far a man's liberty or property may hd' 

'Which consideration is applicable, not^only to the present casc^ 
where registers are not regularly kept according to the*' stsliite^l 
bat also to the case, where surrogates shall grant licences to ntinty 
in parishes o|* places where neither of the parties doth inbabitl 
or where a clergyman shall presume to marry such persons^ 
ther of them being his own parishioner: as also, where a minister 
shall take upon him to publish the banns, not immediately after 
the secohd lesson, as this act requireth, but after the NicehO 
creed? as was before enjoined by the rubric. For if a father sboidct 
attend iinmediatcly after the. second lesson, to forbid the banns 
^here his child is under age; and no publication being then 
^ma^, should go away, and the publication afterwards proceed; 
ithe e^rgyjnan, making such publication, would not be in a deshv 
able situation. Indeed, it doth not appear, why the time as it 
IS now limited, immediately after the second lesson, is more pro- 
per than the other time was, after the Nicene creed ; or rathdr, 
it seeilieth to be less proper, because immediately after the second 
lesison tl)G publication makes a manifest break and interruption 
in jtlie service; but after the Nicene creed there is a pause, ,tbajt 
part of the service being tljen completed. However, so tlm mat^ [ 490 ] 
iter stands ; and it is not in the discretion of any private person 
'to judge of the propriety or impropriety ; and therefore, this bef- 
ing the law, the rubric after the Nicene creed in this particular 
ought to be altered ; and the rather, as it may prevent a mistake 
'6f some persons, wlio may think that the rubric in this respect 
is iti force, not considering, that although the rubric i& cori- 
firrned by act of parliameut (and is indeed itself part of an , act pf 
parliament:) (6)? yet no maxim in the law is more established, than 
.that a subsequent contrary act virtually repeals a preceding ket^ 

: ^o fiir fortli as it is contrary ; and may also prevent perhaps 
. another mistake of those who may suppose, that thp rubric, toge- 
•ther with the book of common prayer, before it received the stoc- 
tioh bf parliament, having been drawn lip by the (ilei'gy iti (Con- 
vocation, received its whole force by ecclesiastical autliprity, a^d 
.^’needed ho parliamentary confirmation, but, on thecon^ary^ jttiat 
^ the. parliament have nothing to do with it, either, 

^filter, ib was onpe the notion of ecclesiastic^; butthe/cauHi- 

(6) Vfz. 13 & 14 Car. 2. c. 4. § 2. 



ilMK^ibereof was abdl^hedy the papal pow^r» 
reabuv .abovte 200 year» ago* ' What now remain^ of it^ if lany 
thSqg doth reinam, is a shadow without any substance^ An empre 
witlun on empure, two distinct legislatures in one kingdom inde*^ 
pendent of ^h other, and both of them pretending to be abso-« 
lute, have been long since found to be absurd and incompatible; 

In Morris y. Miller^ E* 7 Geo» 3- Tlie question was, Whe- 
ther to support an action for a criminal conversation, there mu^ 
not be proof of an actual marriage? The fact was, they were 
married at May Fair chapel. The register or books could not be 
adtnij^bed^ in evidence. Keith, who married them, was transport- 
the clerk, who was present, was dead. So that the 
plaintiff* could not prove the actual marriage by gny evidence. 
But the plaintiffs witnesses proved articles between him and his 
wife, made after marriage, for the settling of the wife’s estate, 
with the privity of •relations on both sides. They proved cohabit- 
ation, name, and reception of her by every body as his wife. Lord 
Mansfield delivered the resolution of the court : In these actions 
for criminal convers'ation, there must be proof of maiTijige in fact, 
as contrasted to cohabitation and reputation of marriage arising 
from thence. Perhaps there need not be strict proof from the 
register, or by a person present, but strong evidence must be had 
[ 491 ] of the fact; as by a person present at the wedding dinner, if the 
register be burned, and the minister and clerk dead. So also in 
prosecutions for bigamy, a marriage in fact must be proved. (7) 

(7) In an indictment for bigamy, cor. Denison referred to in the 
report of Morris v. Miller^ in 1 Bla. Jlep.6S2.<, that judge ruled, that 
though a lawful canonical marriage ne^d not be proved, yet a mar- 
riage in fact (whether regular or not) must be shewn* But semUCf this 
must be understood, where there is primdjacie evidence of a lawful 
marriage. 10 287. note. See Wyatt w. Henry, 2 Hagg.2\B. The 
King V. Reilly, tried at Lancaster summer assizes, 1823. Indictment; 
for bigamy. The first marriage was proved to have been solemnized 
by a clergyman in a prhate house in Ireland, under authority of a 
* licence authorizing ine matriage to take place at a canonical time 

and place. Evidence was given by two Irish clergymen speaking to 
their own practice only, in the same parish, that they had solenmized 
maVriag^s in houses, but that that practice had formerly been much 
more general tlian of late ; and that for the last five or six years the 
usage be^n to marry in the churclu They could not swear that 
huirriages in private houses bad taken place under licences like that 
on whicir the marriage in question had been solemnized. Bayley J. 
chfuged' the jury, that he could not judicially take notice what the 
tp Irmand was, but that that law must be proved as a Jact, as 
other foreign laws. are. That it was incumbent on the prosecutor to 
i^hew what the Irish law of marriage was, so far at least as to leave 
K ^e validity of the. marriage in question free from reasonable doubt. 
That he thought the evidence of the two clergymen in this respect 




these two cases, 1 know of ncoiie, tirbere rqiiutitioii 
is.Qot a good proof of marriage.. .4 Burr^ 20St* \Bla» Bqhf6^J{8) 

, 19 Geo. Sk Birt y. BurUm. This was an iwctbii ofltespass 

and assault for criminal conversation with the pIait}ti£Ps*« wife. 
It was tried before Blackstoney wlien by direction « of the 

judge the plaintiff was nonsuited. On a rule to shew caase^ why 
Ute nonsuit should not be set aside and a new.trial giwfed^ the 
judge’s rei^ort was as follows; “ The first witness that was 
called by the plaintiff^ was Thomas Sharpe^ who proved a copy 
of the register of the parish of St. Alfred Canterbury, in these 
words, ‘ Jolin Birt, esquire, of the.'parish* of St. Mai!g|wet, 
^^Hochester, and Harriet Chainpneys of this parish, marriid^by 
banns, 15th Dec, 1767, by John Lynch, minister. (Witnesses, 
Robert Lynch, Francis Champneys, Anne Lynch, Elizabeth 

was deficient; and if he was to collect from the licence what the law 
was, he thought that shewed that the marriage •was to be solemnised 
in a canonical place ; which canonical place was proved to be in the 
church. 'Phat his direction as to the sufficiency of the evidence in 
the criminal case would decide nothing conclusively as to the validity 
6f the marriage, but would leave that point open to the decision of 
the proper tribunal, viz. the ecclesiastical court. The prisoner Was 
acquitted. It was afterwards understood to be the opinion of the 
learned judge, on adverting to the case of Lautour v. Teesdale^ 
8 Taunt. H. 830. 2 Marshy 24«2j S.C. (ante^ 4765, note (8),) that he 
had laid a greater stress on the effect of the deviation from the terraa 
of the licence than he should have done ; and that had that case been 
cited at the trial, he probably might have reserved a question for the 
opinion of the twelve judges, “ Whether the evidence before him was 
« sufficient to establish the legality of the first marriage He still 
doubted whether it was sufficient, but thought the deviation froth 
the licence was only a ground for ecclesiastical censures on the cler- 
gyman who solemnized the marriage. 

(8) General reputation is sufficient evidence of marriage, in all 
personal actions, except crim. con. Leader y. Barry ^ XEspySSS. May 
y.May^ Bully A. P.112. Hervey y. Herveyy 2 Bla. Rep. 877.^ and 
other authorities cited by Mr. Manning in his Digest, who also 
suggests a queere as to tins rule holding m proceedings in dower, or 
where a party makes title under a marriage settlement. So the 
declarations of the parties, Read v. Passer y (Peake, 2^\. 1 Esp.2\S.) 
and reputation and declarations as to a marriage celebrated in the 
Fleet, previous to 26 Geo. 2. c. 33. are evidence, ib. But a mere acknow- 
ledgment of a marriage, unsupported by proof of an actual marriage, 
or cohabitation, was not held sufficient. Wilson v. Mitchelly 3 Campb. 
393. And where covenure is an issue, the husband's former wife is 
a competent witness to prove her own divorce in a foreign qountiw, 
without production of any document. Or it may be shewn that the 
husband de facto, was prevjpusly married to another woman. Qaneri. 
Lady Lanesborouf^, Peakcy C. N. F. 18. in a settlement case. Lord 
considered mere cohabitation as man and wife for tbiitj^years 
as evidence of a marriage. The King v. Scotfandy Burr. S. C.’509‘. 



ma 

was next called t6 

« ^'ftct ^jpadirltery. • 1 of oj^inioii^ that this was not sofflcfeht 

^^evidientfe of the mart-iage, bat that the identity of the J>artres' 
be ptoved^ elfseMt might possibly be a register df the 
‘♦ marriage, not die plaintiff and his supposed wife, but bf 
Wf some Other persons of the same name. The cdunsel for 'ihi^ 
♦‘ plaintiff then said, that in course of their examination tol 
“ prove the adulteroutf intercourse, it would come out from llie' 
“ mouths of the witnesses, that the plaintiff’s reputed wife wasr 
♦^of the name and fanuly of Champneys, and that they had' 
cohabited together, and were esteemed to be man and 
“ Jfrtfe by all their friends and relations. I still thought that the 
‘♦ evidence so opened, would be insufficient, holding, in con-“ 
formity to the case of Morris and Miller^ that this was the 
only civil case in which proof of an actual marriage was re-*^ 
“ quisite, as contradistinguished from acknowledgment by the' 
^‘parties, cohabitation, reputation, and the like: that the best 
“ proof that can be given of an actual marriage, is by soitie 
“ person actually present at the solemnity ; that in the present 
[ 492 ] w case, there appeared to have been no fewer than five witnesses 
“ present at the niarriage thus registered, which was only eleven 
“ years ago: that the act had directed the witnesses to subscribe' 
“ their names to the register, in order to facilitate the iftvesti- 
“ ^tion of the legal evidence of marriages ; and that till these 
five witnesses were accounted for, as by shewing them all dead, 
“ or the like, I could not admit less proof than that of some per- 
“ son present, to demonstrate the identity of the parties. I accord- 
*♦ ingly nonsuited the plaintiff. After which, a proctor from the 
“. ecclesiastical court, then present, declared openly, that he had 
“ been subpoenaed by the plaintiff to prove, and could prove, the 
“ faking out a licence for the marriage of the plaintiff and his 
“ wife. I mention this circumstance, though it could 

“ be no ground of my determination, as it shews soiriethmg 
“ more than a bore possibility that the plaintiff and his Wife 
• “were not the identical persons so registered as marrying by 

barms/* Against the rule for a new trial, it was argued^ 

that the act meant to introduce some more accurate prwf of 
marriages than what was in use before the passing of the act. It 
therefore enacts, that witnesses shall be present who sbalbsub-^ 
scnrfbe theiC names to the register, and the purpose of ’ stfch 
siib^tption< must be to point them out, that, they may h6 

t ... .1 t.m, , . . - i - -( •'(M lt ri* 

naqies.of the busbaod and wife; were «lso, sub.' 
alUtdngb that was. not stated in the report.^ It .is estMessiy. 
riqu'fretf by the njairiage act, 26 Geo. 2, 38. _§ 15.^ Doug., tn note, 
if the tuhttancefiii the marriage act ii complied'with, the;narriage 
i»v<illd*'the./?>rj« is merely directory. Standen v. Sidnden am OtA^s, 

' Dnalio,-S% Nichotton y.'S^itire, 16 Fi«. 2,53.]' 



produced when become necessary tn 2 »(w|er 

There^.is no case in the law where sul^(|ribiogoMtneSrses^e^ 
necessary, and yet .it is imt necessary to r.piT^uee ilbemi^ 
if they ai*e shewn to be dead, to prove their irhaiKi^wsriling; 

The register proved tlie marriage of twa personft?of>4bl^'tsaine 
names with the plaintiff and his wife, but could, not, iskewi that 

they were the identical persons. In support of ;tbo rujcv 

it was observed, that the preamble to the section o£,tbe 
tute in dispute^ professes an intention to render the proof s 
marriages more easi/, and it would be a strange solecism 
qo^istrue it so as to render it more di^culL • It was adiu^ilfe^ 
that the proof of the marriage was complete, and no case 
be shewn, which had determined that there could be ik> other’' 
evidence of the identity of the parties but the testimony of 
persons present Proof of the parties having been seen going to 
church the morning of the day mentioned in the register, or 
lying together at night, would surely be evidence of the ideiiti^^ 
and so would proof of their having cohabited together from the 
time of the marriage downwards. In an ' action for goojds^ 
furmshed to a wife, evidence of cohabitation and repufatiem is^ ■ ; 
sufficient : in a case of criminal conversation, something more,^ [ 493 ] 
namely, an actual marriage must be shewn. This is done by 
the register ; and when it is coupled with evidence of cohabit-* 
ation.and reputation, the proof is complete. As the copy of the 
register, only was produced (and was all that was necessary), the> 
witnesses could not have proved that attestation, even if they bad 
been called.— —Lord Man^ld: From the report, it appears^^ 
that the ground of the nonsuit was an idea, that the identUy 
must be proved by the minister or some of the attesting 
witnesses, unless their not being produced is accounted fer, jn' 
tlie same manner as is required in the case of subscribisg^ 
witnesses, to a deed. The counsel for the plaintiff stated olber 
evidence of the identity ; whether such as would have . been 
sufficient when produced, (as it might, or might not be, accen'ding 
to the differences arising from the mariner of stating it), 1 give • 

no ,opinion. But the judge decided, that it was necessaty to 
produce some of the subscribing witnesses. The clauses in tiie 
marriage act, relative to registers, are of infinite utility to the 
kingdom. They were meant, as well to prevent false entries, oS; 
to guard against illegal marriages without licence or the publicu<»* 
tion of banns. The registers are directed to be kept as pubj^ 
books, and accompanied with every means of authenticity. But 
besides facilitating and ascertaining the evidence bf marriages, 
thev are intendea for other wise purposes. They are^^ of great 
assistance in the proof of * pedigrees, which hjas become so mtiph! 
more ^difficult sinqe inquisitions worfm have , been dispsedn 
that It is easier to* establisih one for 500 years back, , b^re^ the 
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tinto Chari^s^ the second, than fer 100 yeats hid 

‘ ‘ ' " ra^;**' But titis advantage \^ould be lost, and it uonld be very 

prejttdiciai, If the act were so construed as to render the proof of 
marriages more difficult than formerly. I take it for granted^ 
that the Jaw stands as it did before in that respect Registers 
in the nature of records, and need not be produced, nor pioved 
I by subscribing Mritnesses. A copy is sufficient, and is a proof of 

a marriage in fact between two parties describing themselves by 
such and such names and places of abode, though it doth not 
prove the identity. An action for crimhial conversation is the 
only cm/ case, where it ig necessary to prove an actual marriage. 
l#iather cases, cohabitation, reputation, and the like, are equally 
sufficient since the marriage act as before. Butman action for 
criminal conversation has a mixture of penal prosecution ; fov 
[ 494? ] which reason, and because it might be turned to l>ad purposes by 
persons giving themame and character of wife to women to whoYn. 
they are not married, it struck me, in the case of Morris and 
Mtllet', that in such an action, a marriage in fact must be proved* 
I say, a marriage in fact, because marriages are not always regis-* 
tered. (9) There are marriages among particular sorts of ais-^ 
senters, where the proof by a register is impossible. But as to 
the proof of identity, whatever is sufficient to satisfy a jury is good 
evidence. If neither the minister, nor the clerk, nor any of the 
subscribing witnesses, were acquaijiitcd with the married couple,' 
in such a case none of them might be able to prove the identity. 
But it may be proved in a thousand other ways. Suppose the 
bell-ringers were called, and proved that they rang the bells, and 
came immediately after the marriage, and were paid by the paities; 
Suppose the hand-writing of the parties were proved ; suppose 
persons called who were present at the wedding dinner; and 
many other such like. Willcs and Ashhurst, justices, were of the 
same opinion. Btdler, justice : The original register is not neces- 
sary to be produced ; and it is only where that is required, that 
subscribing witnesses must be called. In this case, the wife’s. 

* maiden name was IlafTiet Champneys. Suppose a inaid-scrvant 

had proved that she always went by that name till the day of the 
marriage, that she went out that day, and on her return, and ever 
since ^as called Mis. BiH: surely that would have been evi-t 
d^ce of the identity.-— And the rule for a new trial was > made 
absolute. [The cause was tried again at the next assizes, and 
verdict found for the plaintiff.] Douglas,^l62, 

Sentence in 6. JRT. 7 Geo. 2. Before lord Hardwicke, chief justice', at nisi 
to*l*court Middlesex. There was an action for maliciously prb- 

^pnclus^ve, plaintifTs ivife to exhibit articles of the peace against. 

(9) The registration of a marriage is not essential to its validity. 
SfiQ.d y» Passer, "Peake, 2Sl. lEsp,2l3* Lloyd w, Passingham, 1 Coop', 
CA, Cm, 155: 



bii^j 4n4 living with her in aduU^y*^ Th6pl6ii^iflt|)tt>vad'»Ai^ 
marriage^ by the parson and a woman^ .aoid al^ tba ^^afisuinxiia^ 
tion« To encounter which the defendant prpduO^ A l^enkinee 
of the consistory court of London, in a cause of jactitatioo pf joar- 
riage brought by tlie woman against the .plaiiHifi^. whcfein she 
was declared Tree from ail contract, and perpetual . silence ini*« 
posed u{K>n the plaintiff: which sentence was pronounced 'Oince 
issue joined in this cause. And the chief justice ruled tljiis to be 
conclusive evidence, till reversed by appeal. * SCr. 9CiO. (2) 

And a few days afterwards, at Guildhall, in another causes 
between Da Costa and Villa RcmI^ wbidi wasi an action upon^ it 
contract of marriage per verba de fidiiro^ brought by the 
man against the lady, who pleaded non assumpsit; when the 
plaintiff* bad opened his case, the defendant offered in evidence 
a sentence of the spiritual court in a cause ol* contract, where the 
ju<lge bad pronounced against the suit for a solemnization in the 

( 1 ) Mr. Phillipps's remarks best elucidate this subject. Spiritual 

courts liave the sole and exclusive cognizance ojT questioning or de- 
ciding directly the legality of marriage ; and the temporal courts have 
an innerent power of deciding incidentally^ as far as temporal rights 
are concerned, either on the fact or legality of a marriage, when they 
form a part of some more general issue within their cognizance, or 
are in some way connected with the decision of the proper object of 
their jurisdiction. But where in civil causes the temporal courts find 
the question of marriage directly determined by the ecclesiastical 
court, they receive the sentence as conclusive proof of the fact, it 
being an authority accredited in a judicial proceeding by a court of 
competent jurisdiction. (Judgment of De Grey^ C. J. in Dnehess of 
Kingston* s case, 11 St, Tri. 261. Buntings case, 4 Kenns 

case, 7 Rep. 42. Jones v. Carth. 225. Da Costa v. VUla Realj 
Sira. 960.) A sentence of nullity, therefore, and a sentence in affirm* 
ance of marriage, have been received as conclusive evidence on a ques- 
tion of legitimacy, arising incidentally on a clains to a real estate. 
But a sentence in jactitation, though evidence against a marriage, on 
a title in ejectment, and in personal actions immediately founded on a 
supposed marriage, will not, like a sentenceof nullity, be conclusive evi- 
dence. 11 SU rW. 261. Sec further on Evidence^ cluS. § 1. 
and Sinclair v. Sinclair ^ 1 Hagg. Rep. 294. iftfra. ^ ^ 

It has been said, {Bullefs N.P. 2'15. 2 Atk. 412.) that a conviction 
on an indictment for having two wives would be conclusive evidenctf in 
an ejectment, where the validity of the second marriage is in dispute 5 
hut, Boyle v. Boyle, S Mod. 164. Comberb. TZ. S. C. scarcely b^ars out 
this general position. And see Argument, Hargrave's T racts, 451, 
and as to pleading a verdict in proceedings in the ecclesiastical court, 

see (IHtJilienCf, 501. note. . . i ' j. 

The sentence of a foreign court of competent jurisdiction, directly 
establishing a marriage in that country, would be conclusive in any of 
our courts on the validity of the marriage. Per Lord Hardwicke^ m 

Roadi v. Garvan, 1 Ve^s, 159. , j n r% 

(2) Clevss v. Bathurst ; and soq Jones v. Bov), Cartketo s • 
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and deelared Mrs. Villa Real free from -aH' 
cMMet " And the chief justice held this to be proper and coiiH 
ctiiaive evidmce on turn assumpsit.; that it was a cause within 
tHi^ jurisdiction, though the contract was per verba defuturd^ 
though the suit there is diverse intuitu^ bein^ for a specific^ 
performance, as for as admonition will go ; and this, for damages* 
Yet contract or no contract is the point in issue in both* And 
the was ponsuit* And herein was cited the case of 

Jidd agiunst Hatfield^ in the hquse of lords, in the year 1725^1 
where, on an appeal from Ireland, the case was, that a woman 
brotfght a bill against h&r supposed husband’s son by a former 
wtfo"; he insisted, she never was married to his.fother, but to one 
FdlHd*, whose marriage with her was proved, and a release from 
him. She upon this sued Porter in the spiritual court in a jacti- 
tation cause, and obtained sentence against him ; and then made 
that her case in chancery, where it was held to be conclusive 
evidence. And the opinion was affirmed here upon appeal. 
Sir. 961. 


And in the common pleas, M. H Geo. 2. Prudham against 
Philips; Reeve, chiefjustice, held siicli n sentence conclusive, and 
would not receive evidence of fraud or collusion in obtaining it. 
g/r.96l.(/) 

(J") A fuller note of this case, taken by Sir Thomas Parker, then a 
Serjeant, is given in Ambler, 763. It, was an action of assumpsit by 
Prudham against Con. Philips, The defendant gave in evidence her 
marriage with Muilman, in answer to which the plaintiff produced a 
sentence of the ecclesiastical court, by which' it appeared, that she 
was, at that time married to another person of the name of Delafietd, 
which his counsel relied on as conclusive evidence of the nullity 
of such pretended marriage with Muilman. The defendant offered 
to prove, that the sentence was obtained per fraudem ; but Willes, G. J., 
after much debate, took a distinction between the case of a stranger 
who cannot come in and reverse the judgment, and, therefore, 
must of necessity be permitted to aver that it is fraudulent, and the 
case of one who is party to the proceedings. If he ^lead that the 

a ment was fraudulent, be cannot give evidence of it, but must 
^ ^ y to the court which pronounced the sentence to vacate the 
jii4gment:. and if both parties colluded, it was never known that 
either *of them could v<icate it. The defendant in this case was party 
to the suit, and cannot have redress here. 

The following case has since occurred on this subject : Meades 
V. ihe^.Ruehass Kingston, Wth Sf 9Bth June 1775, in Chancery, 
Amb* !756. Evelyn, late duke of Kings ton, married the defendant,* 
the marriage made a settiemont of 4000^. a year upon her by 
of jmnture,' c^rged upon certain estates. He afterwards made 
hit ^H,,,and gave her, by the description ^ his toife, Elizabeth 
daghass.^Kwgston, all his other estates, (which together with his 
jofotured estates were about 16,00(V. a year,) during her widowhood, 
su^ect to a jicovisiiop made for payment of debts thereout with limit* 
atioaa oaer. He also by .bis will gave to the defendant by sbfoe, 



de^crjpfctdD^ h^j^eraonal estate dw^^i^edfiroo^fiif!#^ 
apd also made her sole executrix. A biit was filed ,pi]WpRtilt^ 

ia right' his wife, who, being sister, was heir at lawaMMia of 
to tile duke, stating that the devise in the will of the personal estate ^ 
t6 the defendant as his voife was founded in a fraud, comniiiU^ hiy 
thre defendant, in imposing herself upon the duke as a sihgf A wdn^h, " 
aifd thereby inducing him to marry her, when, in fact, 'at tfife ^e ofj 
the*' 'marriage, she was the lawful wife of Augustus Johh 
stneo 'e^l of Bristol : and that the quality of >mfe of the saidddfee 
Kingston was an essential part of the description, and expressed the \ 
cause of the bequest ; which failing, the defendant ought to be coir*<^ 
sidered as a trustee for the next of kin$ To^this the defebdaoj^^' 
pleaded, that being lawfully married to tlfc duke| he cohabited 
her to his death, and that she proved his will in the prerogative epurt 
of the archbisliop of Canterbury. That a suit in the consistorial 
court was instituted by her against Mr. Ilcrvey for jactitation of ' 
mtirnagC, and a cross allegation by Mr. Hervey was put in, insisting 
that he was married to Iier, stating the particultfr circumstances ot ‘ 
the Tliairriage, and praying the court to pronounce that he and the 
defendant were lawfully man and wife. And that upon hearing the v 
canine on the 10th Feb. 1769, the judge, by his' definitive and final 
septence, declared that the defendant, then Elizabeth Ghudlcigb, at 
and during all the time mentioned in her said libel, was, and then was 
a spinster, and free from all matrimonial contracts or espousals (as 
far as appeared), more especially with the said Augustus Jonp 
Hervey ; and that the said A. J. H. did maliciously boast, and publicly 
assert (though falsely), that he \t;as contracted in marriage to the de« 
fendant, or that they were joined or contracted together in matri- 
mony; and that, therefore, the judge of the said court thereupon, 
by such definitive sentence or final decree, also pronounced, decreed,- 
and declared, that perpetual silence must, and ought to be imposed * 
and enjoyed on the said A. J. H. as to the matters contained in tlie ' 
defendant's said libel ; aiul accordingly did impose and enjoin perpe-' 
tual silence on him as to such matters; and decreed that be should; ' 
be admonisiied to desist from his boasting, and asserting that he Was‘ 
contracted to or conjoined wuth the defendant in matrimony as afore- ‘ 
said ; and also condemned the said A. J. H. in the costs of the^Buit. 
The. defendant then averred, that the duke was informed of and privy 
to this suit, and denied that he was ever drawn in to many her by 
any fraud or imposition whatever. 

Lord Apsley^ Clian. after argument. The plea states the sentence 
of the ecclesiastical court, to shew that the defendant was not, at the 
time she married the duke, the wife of Mr. Hervey. First question, 
Whether the plea reduces the matter to a point ? Second^ If it does, 
whether it is conclusive.^ As to the first, it clearly brings the matter " 
to a point* whether the defendant was not the wife of Mr. Hervey 
but a single woman. As to the second: by conclusive I understand 
that^ .the court will not receive evidence to contradict it. 1 lay It '’' 
down as a general rule, that wherever a matter comes to be tried lift 
collateral way, the decree, sentence, or judgment, of any other cooi^ ' 
having competent jurisdiction, shall be received as conelasive evi« . 
deace of the matter so determined. Though Oughton^may^be r%)tty 
and Mr. Hervey might at any time have sued for rsstitatiofi of oM- ^ 
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jugal rights, notwithstanding this sentence ; yet the sentence is con- 
clusive evidence in collateral actions till it is reversed, or overturned 
by some, Other sentence. The only exception to the rule is where 
the sentence is not ex director as in Blackham'% case.^ Here is no 
suggestion of fraud in the bill ; and if there was, it is that kind of 
fraud which the court would not go into. Fraud upon a court, in ob- 
taining judgment or sentence, can only be examined by the court 
where the fraud is committed, or another court having concurrent 
jurisdiction. This court has not doncurrent jurisdiction in marriages. 

But on the trial of the duchess afterwards for bigamy, before the 
house of peers in 1776, after pleading not guilty, she produced the 
sentence of the consistorial court as above stated, which her counsel 
ipsisted was conclusive in^hcr favour. This point being fully argued, 
the following questions were referred by their lordships to the judges: 

1. Whether a sentence of the spiritual court against d marriage, 'in a 
suit for jactitation of marriage, is conclusive evidence, so as to stop 
the counsel for the crown from proving the said marriage in. an 
indictment for polygamy ? 

n. Whether, admitting such sentence to be conclusive upon such 
indictment, the counsel for the crown may be admitted to avoid the 
effect of such sentence, by proving.the same to have been obtained 
by fraud or collusion ? 

Upon which questions Sir Wm, De Gret/y C. J. C. B. delivered the 
unanimous opinion of the judges : 

1st, Tliat a sentence in the spiritual court against a marriage, tn a 
suit of jactitation of marriage, is not conclusive evidence so as to stop 
the counsel for the crown from proving the marriage in an indictment 
for polygamy. 

2dly, Admitting such sentence to be conclusive upon such indict- 
ment, the counsel for the crown may be admitted to avoid the effect 
of such sentence, by proving the same to have been obtained by 
fraud or collusion. 

And the principal reasons given by the chief justice for this opi- 
nion, were. First, because the parties are not the same ; for the king, 
in whom the trust of prosecuting public offences is vested, and which 
IS executed by his immediate orders, or in his name by some prose* 

* Blackham's case, before Holt C. J. at nisi prius, 1 Salk, 290. In trover : the 
case was, tlie plaintiff proved the^goods to be in his possession, and to be taken away 
by the defendant. The defendant shewed that these were the goods of one Jane 
Blackbatn, in tier life-time, and that the defendant had taken out letters of administra* 
tion to her, and so was entitled to her goods. Upon this the plaintiff proved, that 
sofOe few days before her oeatb, she was actually inarried to him ; and in answer to 
that it was insisted that the spiritual court had determined the right to be in the de- 
fendant : for they could not have granted administration to the defendant, but upon 
supposing there was no such marriage, and that this sentence being of a matter within 
their jurisdiction, was conclusive, and could nut be gainsaid in evidence. And pef 
Holt C, J. A matter which has lieen directly determined by their sentence cannot be 
gainsaid. Their sentence is conclusive in such cases, and no evidence sliall be ad- 
mitted to prove the contrary. But that is to be intended only in the point directly 
tried ; otherwise It is, if a collateral matter be collected or inferred from their sentence, 
as in this case, because the administration is granted to the defendant ; therefore they 
iufer that the plaintiff was not the intestate’s husband, as he could not have been taken 
to be, if the point .there tried had been married or unmarried, and their aentenee bad 
bean not married. 



XL Divorce. 

1. By the canon law a divorce is not permitted widiout suffi- 
cient cognizance had of the cause. But by the civil law, divorces 
were often made through heat of anger, when the Romans had 
a mind to put away their wives by sending them a bill of dlvprqe 
by one of their freedmen, who was to acquaint tlie wife with ine 
purpose and intention of her husband. AyL Par. 2^5. (g) , . 

Dr. AylilFe says, By the papal canon law tliere are only five 
causes of divorce ; to wit, adultery, impotency, cruelty, infidelity, 
and entering into religion* (3) Aj/L Patk 22. Unto which ought 
to have been added consanguinity. — [And according to our law, 
(which in this point follows the canon law), may be added 
sodomitical practices, (h) ] 

cutor, is no party to such proceedings in the ecclesiastical court, and 
cannot be admitted to defend, examine witnesses, jn any manner inter- 
vene, or appeal. Secondly, such doctrines would tend to give the 
spiritual courts, which arc not permitted to exercise any judicial 
cognizance in matters of crime, an immediate iaduence in trials for 
offences, and to draw the decision from the course of the common 
law, to which it solely and peculiarly belongs. Vide tamcn^ OTiffS, 
Probate^ 23. 

(g) It is said to the honour of the ancient Romans, that divorces 
were unknown to them till the year of Home 423, when Spurius Car- 
vilius finding his wife barren, put her away, although,” says A. 
Gellius, he loved her extremely, and she was most dear to him on 
account of her morals.*' Lib. 4. c. 3. This he was induced to do 
ftotn a scruple of conscience, having been compelled by the censors 
to swear that he married for the sake of procreating children. The 
manners of the people, however, growing more corrupt, divorces be- 
came more common, but were restricted to certain just causes by the 
emperors ; particularly by Theodosius and Valcntinian, in a law pre- 
served in Cod. 5. 17. and by Justinian in Nov, 117. c, 8 Sr 9. Thi 
latter emperor disapproved of dissolving the contract of marriage by 
the mutual consent of husband and wife ; but his grandson Justin re- 
stored the ancient law, observing that it was difficult to reconcile those 
who once hated each other violently, and who, if they were compelled 
to live together, frequently attempted eadh other’s lives. Nov. 140* 
But for this constitution he has been severely blamed. 

, (3) Even in the times of popery, the law of England took no not^e 
of profession in any foreign country, because the fact could not be 
tried in our courts. (Co. Lit. 132.) This disability, since the reform.* 
ation, has been held to be abolished. The King v. Lady Partington^ 
i Salk. 162. 

(/i) Lady B. libelled her husband Sir G. B. in the consistorial courtf 
of York, founding her claim to a divorce a mensa et ihorot on a verdict 
6f a jury that Sir G. was guilty of sodomitical practices with A. B., for; 
Wlilcjh be W^as sentenced to two years* imprisonment in the gaol at Not* 
tJugbam* The judge rejected the libel ; and Lady B. appealed to the 

For the respondent it was objected, that there was no catd' 
where even actual sodomy had been deemed a sufficient cause for a di- 
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Causes of 
divorce. 
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Two kinds 
of divorce. 


A vinculo. 


2. There be two kinds of divorces : the one that dissolveth 
the marriage, a vinculo malrimoniU as for consanguinity; and the 
other, a mensa ei thoroy as for adultery ; because that divorce by 
reason of adultery cannot dissolve the marriage a vinculo matrix 
tnoniiy for that the offence is after the just and lawful maiTiage* 
3 InsL 88. 

3. Causes for separation a vinculo are consanguinityy or af* 
Jifiity{4f) within the degrees proliibited, also impuberty or frigidity : 

vorce ; hfortioriy a mere attempt to commit it, could not be deemed 
sufficient. That supposing jt tube a sufHcicnt caiisOj the libel ought to 
have stated the facts fronuwhich the guilt was to be inferred, which 
should have been again the subject of proof; and that merely stating 
the verdict, and producing the record of it, could not entitle the lady 
to a divorce. But the delegates [Gould J. C. B. itoiham B. and 
Gould J. K. B. Drs. Fisher and Crespig7}y) thought the objections in- 
sufficient ; reversed, the sentence of the court below, and pronounced 
for the divorce. Feb. ITDi*. See as to Marriages void and voidable. 

(4*) A slight interest is sufficient to enable a party to bring a civil 
suit to annul an incestuous marriage. Persons in remainder may do 
so. (Maynard v. IleselrigCy Commissary of Surry's Court. H. 1789. 
M. 1790. cited 1 Add. llep. 16.) So may the husband s sisters, having 
an interest under their mother's will contingent on his death, without 
lawfdl issue, and being his next of kin. [Faremouth v. Watson^ 1 PhilL 
Rep. S55.) The register of baptism of either party need not be j)rOf 
duced to show the relationship, but other evidence of reputation, 5cc. 
will suffice. [Burgess v. Biugessy *1 Ilagg. Rep. fiSi — 393.) In a 
suit for marrying two sisters, the identity of the parties first married 
being proved by the register, that identity is sufficient, without proving 
the marriage or funeral by persons present at either. Where diversity 
is not set up, and there is no suspicion of collusion the cohabita- 
tion of the second couple, their acknowlf?dging each other as husband 
and wife, and having issue, is sufficient proof, without proving the 
entry in the register. [Faicmouth v. Watson^ 1 Phill. Rep. 355.) 

The ecclesiastical court will always enjoin separation, with notice 
that if the order is not obeyed, excommunication must follow ; a dis- 
cretion is exercised as to infliction of penance and costs : thus, in 
Burgess v. BnrgcsSy 1 Hagg. Rep. 384 — 393. penance was remitted, and 
full costs inflicted. Iri BlaSkmore and another v. Bride?’, 2 Phill. Hep. 
359. penance and costs were enjoined. In Aughtie v. Aiighlie, 1 Phill. 
By). 301. (a suit of nullity by a wife wlio liad married two brothers,) 
no costs were given, the parties being in pa?'i delicto, and the husband 
was declared to have acquired no right over the wife’s property, for 
the marriage was void ab initio. ScU ya. as to choses in action con- 
verted into possession during the covci^urc ; and sec Morris \. fVeb^. 
her, 2 Leo?u 170. 

We have seen that a marriage void-(//)/(? for affinity of the parties, 
be annulled after the death of either of them. Elliott v. Gurr. 
%PhilU Rep. 16- Co. Lit. 33. [a). Harris v. Hicks, ante, tit. HelDTiiteee^ 
AlitCTi when the marriage was void, as in case of a former marriage, 
Hemming v. Price, X2Mnd, 132., or where the marriage was between 
Sabbatarians, and not celebrated by a priest ; for a party claiming 
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where the marriage itself was merely void ab initio^ and the 
sentence of divorce only declaratory of its being so. Insomuch 
that in debt upon an obligation, though the defendant pleaded that 
at the time of the bond she was wife to a person there named ; yet 
the plaintiff shewing that a former wife was alive at the time of 
his marrying tlie delendant, and that thereupon the marriage with 
him had been by sentence adjudged null and void in the spiritual 
court, judgment was given against her, because the marriage 
being merely void, she was always sole : and it was further said, 
that in such case tlie divorce was only dtx‘laratory, and there 
needed not any such sentence. Cro, Ijtz, 857. (5) Gibs. 4?46. 

The effects of that original voidance and iiiillity are, that the 
wdfe is bavreej of dower, and the issue are illegitimate; and that 
the persons so divorced may marry any others. Gibs. 446. 

Concerning divorce a vinculo in case of imjmbcrty^ or the male 
or female’s marrying under tlie marriageable* years, that is, the 
first under foin tcen, or the second under twelve ; the books of 
common law ilo confirm and ratify this nullity ; not only by de- 
claring, that ill case of such divorce, the woman may have an 
assize for the laiul givcin in frank marriage, but also in affirming 
further, that (hough the man hath issue by such marriage, and is 
divorced, and marries again and hath issue, and dies, the issue [ 501 ] 
of the second wife shall be liis lawful heir ; nor will any aver- 
ment of consenting and living together after the marriageable 
years be received or admitted in a temporal court, afta' a divorce 
ill the spiritual court made upon the original nullity, and iin- 
repealed. Gibs. 446. (?) 

In like manner do the books of common law resolve, in case 
of divorce a vhiculo fox frigidity^ after three years’ trial and ex- 
amination, and sentence in the spiritual court, for the peqictual 
impotency of generation. As it was in Biiri/s case, M. 40 & 

41 Eliz,<i who v\as so divorce<l, but afterwards married another 
wife, and had children by her : ui)on which it was urged, that 
the church being evidently deceived as to his perpetual impo- 


under the ecclesiastical law, must prove himself a husband according 
to that law, to entitle himself to administration as such. Haydoi^ v. 
Gouldy 1 Salk. Rep. 119. But where there is a marriage de facta 
the wife or children, who are not in fault, may be entitled to a temporal 
right. Id. So if there is a marriage de ficto, husband and wife 
may sue for a debt due to the wife. Allepne and uxor v. Grey, 
Salk. 437. 

(5) Riddlesden v. Wogan alias Inglebcrt. In a suit of nullity of 
marriage, by reason of previous marriage, the identity of the person 
twice married must first be proved ; and admissions of bigamy at Suw- 
street, offered in evidence, were discouraged. Wyatt v. Henry% 
2 Hagg. Rep, 215. 

' (t) Venn’s case. 1 Rep.Ai2, [Sec this title, I. 1. Note(3)*] 
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tency (6}» the divorce thereupon was null ; and if so, tlm^ the 
second marriage was unlawful, and the issue ille^timatet But 
the oourt resolved, that since there had been a divorce for fri- 
gidity or impotency, it was clear that each of tliem might law- 
&]ly marry again ; and though it should be allowed that^ the 
church appearing to have been deceived in the foundation of theif 
sentence, the second marriage was voidable, yet, till it should be 
dissolved, it remained a marriage, and the issue during the co- 
verture lawful. Gibs. 44?6. (7) 

But though a sentence of divorce, given in the spiritual court, 
may be repealed after thfe death of the parties ; yet if any of the' 
parties be dead, before such sentence given, suit cannot be in the 
spiritual court to declare the marriage void, and bastardize the 
issue (8), the marriage being already dissolved by death, and the 
trial whether legitimate or not, in order to inheritance, originally 
belonged! to the king’s court ; and the sentence in the spiritual 


(6) But semblet there may be a divorce for perpetual impbtenc^^ 
quoad hanc, whether natural or accidental. Earl of Essex^s case, 
2 Leon. 169* 172, 173. Sed qu. This case according to its well knowil 
history. And see Com. Dig. tit. Baron and Feme. (C. 3.) 

(7) case, 5 Rep. 98 o. Dyer. 1 79 a. Supervening defect may 
happen to the most vigorous constitution, and will not then vacate 
the marriage, for there was no fraud in the original contract ; and one 
of the ends of marriage, v/s. procreation of children, may have been 
answered. (See 2 Hagg. Rep. 331.) The suit must be brought at the 
period of three years, (triennalis cohabitation) prescribed by the canon 
law, andnot after ; Ball v. Ball^ Arches. Trin. 4788. cor. Dr. Calvert^ 
MSS. Ca^.94. Greenslreet v. Cumyns, 2 Phill. Rep. 10. 2 Hagg. Rep. 
332. ^5., was a case in which a marriage was annulled for ira- 
notency of the husband at the time of jthe marriage and ever eince. 
In Guest v. Guests 2 Hagg. Rep. 321 ., citation for incurable impotence 
of the wife was dismissed, where the complainant had confessed the 
validity of the marriage in former proceedings against him for divorce 
by reason of adultery, and where a delay of seven years had inter- 
vened. Again, in Briggs v. Morgan^ 2 Hagg. Rep. 324., the charge of 
Incurable malconformation in the woman, was repelled under the cir« 
cumstances of her age, beiAg beyond fifty, and by a delay of sixteen 
months in bringing the suit ; for in case of natural matcon^rmaiwn no 
proof of triennalis cohnhitatio is required as in other cases of impo- 
teifbe. Proof was also given of an eighteen years’ cohabitation with a 
former husband, though she had no children by him. In another 
case of tfaesanke kind, the court on Ist August 1821, on the report 
of three medied men read in Camerd, pronounced the case proved,* 
and engned the sentence of nullity. A man is not allowed to plead his 
own na^nd impotency as a ground for a sentence of nullity of maN 

^hete he knew it at the time of the marriage. Norton v. 

SMiOiRep^ 1^7. 

{^) See Hdftis v. Hicks^ 2Salk.B^%. Carth.^Hl^ Conib. WO. 
4 Mod. 182. S. C. The rule that a person shall not be bastardfsed 
after his death, holds only in the case of bastard eigne and mulier 





conrt being mven only pro salute nuima^ it conies too late. 

446. Bast. G<?o. 4. 

4. Divorce a tkoro et tnensa is, when the use of matrimony, as A tboro et 
the cohabitation of the married persons, or their mutual convers- ®®““* 
ation, is prohibited for a time, or without limitation of time. And 
this is in cases of adultery (9), cruelty, or the like (1); [and now [ S09 ] 

puisne : i. e. bastard bora before marriage of his father and mother. 

Pride v. Karls of Bath and Montague. 1 Salk. 120. See 506, note (4). 

( 9) Adultery is a cause of divorce from bed and board, by the ecCte* Divorce fbr 
siastical law. [/n/ra, 508. So at common law. Moor, 688.] And odwftciy. 
such divorce is to be obtained in the ecclesiastical court. But if the 

E injured wish to marry again, application must be made to par« 
nt for an act of the legislature to dissolve the marriage entirely, 
and to grant ^uch permission. This, however, cannot be obtained if 
the party complaining should appear to have connived at the adultery, 
or to have been guilt}^ of gross misconduct in the marriage state ; and 
it has therefore been required that a sentence oT divorce should be 
proved, and also a verdict with damages against the adulterer, in an 
action of crim. con. And the present inclination of the courts is, that 
this action may be maintained, though the parties are living separate 
b}' agreement. Chambers v. Caulfield, 6 East, 256. Unless, as in 
Weedon v. Timhrell, 5 Term. Rep. 357., the husband has given up all 
claim to \)e derived from the comfort, society, and assistance of his 
wife, and has entirely separated from her: in which case, the gisi of 
the action, which consists in the loss of those advantages, fails ; and, 
perhaps, an action cannot be sustained where the wife complains of 
the adultery of the husband. In some cases, therefore, parliament 
will dispense with proofs of a verdict having been obtained, if no sus* 
plcion of collusion exists, and the adultery of the wife can be satisfac- 
torily established by witnesses before them, though no verdict at law 
can be obtained : e. g. if the adulterer should die before verdict for 
actio personalis moritur cum^persond. So, perhaps, for adultery after 
a separation. See Beeby v. Beeby, 1 Hagg. Rep. 142., and in 1 Bla* 

Com. 441. 71. 14., two instances of this indulgence are stated; one 
where an officer, absent for two years at sea, found his wife pregnant 
at hts return, and the actual adulterer could not be discovered, llie 
other, where the wife had eloped, and married a foreigner residing 
abroad. As to pleading a verdict in proceedings in ecclesiastical 
court, see (K^biUence. The principal points relating to divorce for 
adultery, are here subjoined. 

Limitation oj suiQ When a charge of adultery is made, the court 
first looks to the date of the charge relating to that of the criminal 
fact charged, and known to the party ; because, if the interval be vc{ry 
long, it will be indisposed to relieve a party who appears to have 
slumbered in sufficient comfort over it ; and will be inclined tp infor 
either insincerity in the complaint, or acc^uiescent^ in the injury, 
whether real or supposed, or a condonation of it; it therefore 
demands a full and satisfactory explanation of this delay, in order to 
take it out of the reach of such interpretations. Mortimer v. itfbr- 

timarr%Hagg. Rep*9l^. 

(1) See note (1), page M2 
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for sodcmiitical practices in which the marriage having been) 

originally good, is not dissolved, nor affected as to the vinculumi 

What persons may institute suit'\ Where the wife’s grandfather was 
appointed her guardian ad litem on her mother's renunciation, which 
was not shewn to be by her husband's consent, lord Sfowell would aaC 
enter into the question whether the husband could dispute the cffeqt 
of the above appointment, since it was enough if a third person could 
not take advantage of such an objection ; for, said lie, the court finds 
a guardian apparently appointed with sufficient regularity, and unless 
the appointment is shewn, by presumptive proof, to have been invalid, 
tlie court will presume thte person properly qualified to receive it. 
Barham v. Barham^ 1 Hag^, Rep. 5, 6. Committee of a lunatic may 
institute proceedings in ecclesiastical court against the wife of the 
lunatic for adultery, without resorting to the Chancellor. Parnell v. 
Parnelli 2PhilLRep. 1.58., for the lunatic will have the power of con* 
donation, if he recovers, or may stand on what has been done for him.. 
S. C. 2 Hags. Rep. 169. 

What Villi bar the suit'\ Separation is not considered by the eccle- 
siastical court as a bar to divorce for adultery, when either previous 
or subsequent to the het alleged ; it is not an answer to such a charge, 
even in cases of malicious desertion; but in cases of voluntary sepa- 
ration, it would be more unreasonable that the wife should be at 
liberty to impose a spurious issue on tlic husband. Beeby v. Beehy^ 

1 Hagg. Rep.y 14*2. note. Woodcock v. Woodcocky ib. Nor will the cir- 
cumstance that a verdict in an action for crim. con. is not pleaded in 
proceedings to divorce for adultery, or even a failure in that action, 
affect those proceedings. Loveden v. Lovedeuy 2 Hagg. Rep. 51, 52. 
And divorce on proof of the adultery of the wife, is not barred by the. 
desertion of the husband from a conviction of her crime, or by his not 
providing for her from inability to do so. Reeves v. Ucevesy 2PhilL 
Rep* 125. 

Pleadings in the suit] Nullity of marriage being asserted in answer 
to a libel charging adultery, the question of nullity is first to be dis- 
posed of. Mayhevo y.MayheiVy 2 PhilL Rep. 11 . Incontinence of th^e 
wife while sole is not pleadable in the first instance by the husband, when 
plaintiff in this suit* It might possibly be a defence in a suit for resti- 
tution of conjugal righti^ ; but the fact, that the parties arc living sepa- 
rate, must be pleaded generajiy. Perrin v. Perriiiy 1 Add. Rep. 1. In 
Soillcux v. Soilleuxy 1 Hagg. Rep. 378. defence by tber husband, 
that the charge of adultery against him amounted to a solicitation of 
chastity only, was overru! with costs. Nor can cruelty be pleaded 
by the wife as a bar to divorce for her adultery ; for this is not a recri- 
mination of the ddictum of adultery, us to which the husband is the 
prior petens : it niight be otherwise, where a wife's adultery was 
plead^ to her suit for divorce by reasoi; of cruelty, for the com;i; 
would not oblige her to a cohabitation which might be dangerous* 
Chambers v. Chambersy 1 Hag^. Rep. 4*51, 452. As to pleading a v.er- 
dict in proceedings in ecclesiastical court, see ^bitience, 237, note (7), 
and as to recrimination, see 505, note (3). 

Evidence of adultery] The direct fact of adultery need not be 
proved ; but may be enforced as a necessary conclusion from ciroum- 



or bond» And this is so by the common as the canom 

law ; insomuch that the wife so divorced, haviof^ aued. foe* b > 
legacy left to her, and the husband having given a release, 


stances leading to it* These circumstances cannot be laid down univer* 
sally, because they may be infinitely diversified by the situation and 
character of the parties, by the state of general manners, and by many 
other incidental circumstances, apparently slight and delicate in them- 
selves, but which may have most important bearings indecisions upon 
the particular case. The only general rule that can be laid down on the 
subject is, that the cases must be such, as \Vould lead the guarded dis-' 
cretion of a reasonable and just man to the conclusion ; for they must 
not be such, as merely to lead a rash and intemperate judgment, moving 
upon appearances that are equally capable of two interpretations ; nei- 
ther is it to be a matter of artificial reasoning, judging upon such things' 
differently from what would strike the careful and cautious consider- 
ation of a discreet man. The facts arc not of a technical nature ; they 
are facts determinable on common grounds of reason ; and courts of 
justice would wander very much from their proper office of giving pro- 
tection to the rights of mankiivl, if they let themselves loose to subtil- 
ties and remote and artificial reasonings on such subjects. On such 
subjects, the rational and legal interpretation must be the same. 

It is the consequence of this rule, that it is not necessary to prove 
a fact of adultery in time and place. Circumstances need not be so 
specially proved, as to produce the conclusion that the fact was com- 
mitted at that particular hour*or in that particular room : general 
cohabitation has been deemed cnougli. Parties living for months 
and years togctlier, and hoping by that means to insult the feelings 
of a husband, and to elude tlie justice of the tribunals which have to 
discuss on such matters, have, by sucli contrivances, supposed that 
they were sufficiently protected : but the courts have ever held, th|tt 
these were evasions perfectly insufficient for such a purpose, and the 
parties have been concluded by general cohabitation. J^cr Lord 
Stotveli, in Loveden v. Loveden, 2 Hn^g, Jlep.S — 7. and notes. 

Thus, in Chambers v. Chambers, 1 Hngg.RepA-i5, the wife, separated 
from her husband, lived with a young officer for months at different 
places, though under the disguise of separate beds. Rufton v. 
Rutton, 2 Hogg, Rep. 6. noiis, is a similar case. So in Cadogan v. 
Qadogan, 2 Hagg, Rep, 4. noiis, the parties lived together at the 
house of the woman in Wales in entire domestic intimacy, except 
that the man slept at an inn. • 

Again, direct evidence of the fact of adultery is not required, for 
it would render relief almost impracticable ; but there must be somo 
proximate circumstances proved, as by former decisions, or on their 
own nature and tendency satisfy the legal conviction of the court, 
that the criminal act has been committed. When the authority of 
established precedents fails, the court must find its way as well as 
it can by its own reasoning on the particular circumstances of the 
case. Williams v. Williams, 1 Hagg- Rc]). 299, 300. Therefore, proof 
that the parties were a considerable time together ; that the witnesses* 
observations were made at different intervtils, and tj(iat all ^ their . 
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such release hath been adjudged good, notwithstanding 'the dt 
vorce. Nor doth tliis kind eitner bar the wife^of hw dower, or 

attitudes, &c. were ejusdem generis, and such as unavoidably led to a 
conclusion, that the facts followed, to which such gross familiarities 
are natural preludes, is sufficient, without the positive oath of the 
witness, that the fact of adultery did take place under his observ- 
ation. FAxjoes V. Eltoes, 1 Nagg. 279. 

A wife’s going to a brothel with a man not her husband, fs 
conclusive proof of adultery. Eliot v. Eliot, cited 1 Hogg, Rep, 

So, if to a single man’s house, where the windows were shut, and 
letters could not be other^*jsc explained. Ricketts v. Taylor, cited 
id, 303. ; hut where a wife visited a man at his lodgings, and no 
appearances of improper conduct there were stated to induce a pre- 
sumption of it, the court was not legally convinced, that the woman 
had transgressed the bounds of duty, however improper such visits 
might be. Williams^ v. Williams, 1 Hagg, Rep» 299. Sed queere. The 
identity of a womai/ suspected of adultery must not he lefl to the 
conjecture of the court, when precise and satisfactory evidence 
from persons who knew her might have easily been obtained. S. C. 
1 Hagg, Rep, 306. • 

A sentence of separation for adultery in a proper foreign court 
will he entitled to attention in the English ecclesiastical courts; but 
a sentence of nullity of marriage cannot be necessarily and uni- 
versally binding on other countries. Adultery and nts proofs are 
nearly the same in all countries. The validity of marriage, however, 
must in a great degree depend on the local regulations of the country 
where it is celebrated. A sentence of nullity of marriage, therefore, in 
the country where it was solemnized, would carry with it great authority 
in this country; but it does not follow that a judgment of a third 
country on the validity of a marriage not within its territories, nor 
had between subjects of that country, would be universally binding. 
Thus, though a French judgment on a French marriage would be of 
considerable weight, it docs not follow that the judgment of a court 
at Brussels on a French marriage would have the same authority, 
much less on a marriage celebrated in England. And a judgment 
of nullity of marriage pronounced by a court at Brussels, pleaded in 
bar to a suit here for a divorce by reason of adultery, was not sus- 
tained. Sinclair v. Sinclair 1 1 Hagg, Rep- 294. 

Divmvcfor (1) Divorce for cruelty'] is founded on the law of nature. Cro* 
eruditf. Car, 462* Every thing is in legal construction stevitia, which en- 
dangers the life or health, and in that manner renders cohabitation 
unsafe ; whether arising from turbulent passion, or not inconsistent 
with affection, as jealousy ; or not without intermixture of affectioii 
on the part of the party sued ; or provocation on the part of the 
promovent. Holden v. Holden, 1 Hagg- Rep. 453. Divorce ibr 
cruelty has also been obtained on proof of menaces. Otway v* 
Otujay, 2 Pkill. Rep, 95. Of blows. Harris v. Harris, id, 11). 
deliberate insult, confinement, adulterous connection with a pershfi 
kept in the same house, and invested with the government of the fv- 
xniiy ; and other, acts calculated to distress and harass a wife, as con^- 
nected with adultery proved, have been held acts amounting to siasvi^ 



bastardize tlie children ; but entitles her to oHimmyt which the 
ecclesiastical court assigns, in proportion to the eircumstances and 


iia in the man. Smith y. Smithy 2 PhUL Rep. 212. In Evans v. Evans^ 
1 Hagg. Rep. 72, 73. an article charging minor acts of cruelty or vex* 
atioD, was admitted, merely because associated with other articles of 
more weight ; and could not have been admitted singly. In Stephens v» 
Totty^ Cro. Eliz. 908., it was said, that if one of tlie parties named 
be in dread of the other for poisoning, or such like cdusc, it was a good 
ground tor divorce. On the other hand, adultery simply taken, does 
not constitute cruelty, tliough under partjcular circumstances, e.g. a 
man's infecting his wife with the venereal disease, or keeping a edneo* 
bine in the same house, it may. Therefore adultery is not in general 
pleadable in a*divorce cause for cruclt}^ Anon. cor. Sir W. Scott. Con* 
sistory. MSS. Cas. 158. Shelton v. Shelton^ Arches, cor. Sir IV. IVynne, 
S.P. and Smith v. Smith, supra. Where there were mutual blows, and 
it did not appear that the wife did not strike hrsl, her suit for cruelty 
was dismissed. Waring v. Waring, 2Hagg. Rep. 153. Where adul- 
tery and cruelty arc both charged against a husband, it is not .abso- 
lutely necessary to prove cruelty, though laid in the libel. Smith v. 
Smith, 2 Phill. Rep. 67. ; but in that case, proof of the latter by 
menaces and unwarrantable conduct, would be sufficient ground for 
divorce, without proof of the adulter 3 ^ Otway y. Otway, id. 99. Strip., 
ping a wife of apparel and other necessaries, is a good cause of divorce ; 
Manby y. Scott, 1 Sid. 118.; but cruelty is not pleadable by wife 
in bar of suit for adultery. Chambers v. Chambers, 1 Hagg. 4*51, 452. 
The court will not interfere in ordinary domestic quarrels : there must 
be something which . makes cohabitation unsafe or is likely to be 
attended with injury to the person or health of the party, in order to 
sustain an application to it. Words of menace may partake of either 
character ; they may be merely the language of passion, or they 
may be the expression of (determined malignity ; which, if they are 
likely to be carried into effect, may warrant the court to interpose, 
and. prevent the actual mischief which is thus threatened. Harris v. 
Harris, 2 Hagg. Rep. 149. 

The charge generally proceeds from the wife as the weaker person; 
but may and has come from the man, as in Kirkman v. Kirkman, 

\ Hagg. R.W9^ In releasing the wife* from cohabitation, the law 
presumes her not to have been the authoress of her sufferings ; it is 
only on the presumption that her own conduct has been proper, if 
not, the remedy is in her own power, she has only to change*her 
conduct ; otherwise, the wife would have nothing to do but to mis- 
conduct herself, provoke the ill-treatment, and then complain. I do 
not mean, that the law would not interfere if this misconduct was 
visited by the husband with intemperate violence; there may be 
failings if inordinately resented and visited with a harsh and more 
than due authority, upon which the court would not decline to 
interfere. But if her conduct be totally incompatible with the duty 
of a wife, if it be violent and outrageous ; if it justly provoke the 
iodignation of the hu&ba^d, and causes danger to. his person, she 
must reform her own disposition and manners, she must remedy the 
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condition of her husband ; and no prohibition will lie. But as 
to the having again the goods she brought, or so much as is not 
spent; that, in the law books, is meant only of divorce a vinculoy 
or when there was a nullity of marriage ab initioy so as to be 
really no marriage. Gibs. 335. 

But the children which she hath after the divorce shall be 
deemed bastards ; for a due obedience to the sentence will be in- 
tended, unless the contrary be shewed, 1 Sa//:. 123. 

By Crz/t. 107. In all sentences pronounced only for divorce 
and separation a thoro ct memay there shall be a caution and re- 
straint inserted in the acfpflhc said senlcnce, that the parties so 
C 503 ] separated shall live chastely and continently; neither shall they, 
during each other’s life, contract matrimony with pther person. 
And for the better observation of this last clause, the said sentences 
of divorce shall not be pronounced, until the party or parties re- 
quiring the same, have given good and sullicient caution and 
security into the court, that they will not any way break or trans- 
gress the said restraint or prohibition. 

And this doctrine, that neither of the parties shall contract 
matrimony during each other’s life, hath been confirmed by the 
temporal judges in the case of Foliambcy who having been di- 
vorced from his wife for incontincncy on her part, married again 
during her life ; and the second marriage was decLafed to be void, 
because it was only a divorce a thoro eb meusa. And the same 
is the doctrine of the canon law ; and of the same tenor arc the 
ancient constitutions of the English church. Nevertheless divers 
acts of parliament, for the divorce of particular persons in the 
case of adultery, agreeably to what the reformatio Icgum did pro- 
pose ill general, have allowed a liberty to the innocent person of 
marrying again. G/fo. 446. A/or;;*, 683, 

And by Caii, 108. If any judge, giving sentence of divorce 
or separation, shall not fully keep and observe the premises ; he 
shall be, by the archbishop of the province, or by the bishop of 
the diocese, suspended from the exercise of his office for the 
. space of a whole year ; and sentence of separation so given, 

contrary to the form aibresaid, shall be held void to all intents 
and purposes of the law', as if it had not at all been given or 
pronounced. 

A divorce for achdtenj was anciently a vinculo matrimonii: 
and therefore in the beginning of the reign of queen Elizabeth, 

evil by changing her own measures ; and it is to be hoped, that the evils 
will cease with the behaviour that produced them ; and if they do not, she 
may then complain to the court, and solicit its interference with effect. 
Per Lord Stovyell in Waring v. Waring^ 2PhilL Rep* 132. Appoint- 
ment by the ecclesiastical court of the father of a minor as curator 
ad litem on election of the minor, but without the father’s consent^ 
in order to substantiate a suit against the son for cruelty, was not 
sustained in chancery. Beauraine v. Beauraine, 1 IJagg, Rep* 498. 



tte opinion of the church of England was* that after a divorce 
for adultery, the f^arties might marry again : but in Foliambe^s 
case aforesaid, //. 44* li//;?., in the star-chamber, that opinion was 
changed ; and archbishop Bancroft, by the advice of divines, held 
that adultery was only a cause of divorce a tnensa et thoro* 

3 Salk. 138- \lc) 

5. Can. 105. Forasmuch as matrimonial causes have been Divorcenot 
always reckoned and reputed amongst the weightiest, and there- tobeoncon- 
fore require the greater caution when they come to be handled and 
debuted in judgment, especially in causes wherein matrimony, £ j 
having .been in the church duly solemniiied, is.required upon any 
suggestion or pretext whatsoever to be tlissolved or annulled ; we 
do straitly charge and inJoin, that in all })roccedings to divorce 
and nullities of matrimony, good circumspection and advice be 
used, and that the truth may (as lar as is possible) be sifted out 
by the deposition of witnesses and other lawful proofs and 
cvictioii.s, and that credit be not given to the sole confession of 
the parties themselves, howsoever taken upon oath, either within 
or without the court. (2) 

I'he rule of the canon law upon this head, is in a decretal 
epistle of pope Celcstine the third; who hijoincth, that the par- 
ties be not separated by their own confession only, or by the 
rumour of the iieiglibourhood : for if they did believe that the 
ecclesiastical judge would concur with them, some persons would 
collude together, and confess nicest, for the avoiding of their mar- 


(^•) ’'O Hvo 0£5!; (TvvB^fvSiv avOpuT:'^ [AVI ttxpi^sTa. MAPK, 10. 9 C. 32. 

Q.7. r. 1. 

(2) The more rational doctrine, perhaps, is, that confession proved 
to the satisfaction of the court to be perfectly free from all suspicion 
of a collusive purpose, iui*;ht be sufficient to found a prayer for mere 
separation a mensd ct Ikoro, tbougli not pro dirimendo matrimonii 
vinculof so as to enable a party to fly to other connexions. This 
distinction is sanctioned by the ancient canon law (.Y. 4. 19. 5. Gloss.)^ 
and by the more aiicient canon of thi.s country (A. D. 1597.), and by 
bishop Gibson [Codex. ■% 15.). Oughlon *{Ut. 214!.) very reluctantly 
submits to the contrary interpretation of the 105th canon ; and seems 
to hold out, that if the court after all circumspection used is satisfied 
of the sincerity of the confession, it ought to rest on it as proof. Mor* 
timer v. Mortimer ^ 2 Hagg. Bep. 316, 317. In Burgess v. Burgess^ 
2 Hagg. Rep. 223., the confession of the parliccjjs criminis as con- 
nected with that of the wife, was admitted. 

lletractation of confessions of adultery will not avail if the party 
detail facts proximate to acts of adultery but deny the crime. The 
court must draw its consequences from admitted facts, and not stop 
short with the narrative of the party. A real retractation would deny 
the truth of the matter confessed ; simply accounting, if possible, for 
having used such expressions. Mortimer v. Morimerf 2 Hagg^ 
Rep. ‘317. < 




riage : and tbe ramour of the neighbourhood ought not so &r to 
be judged vaiki, as to disannul marriages ; ufliiess other reason** 
able and probable evidences do occur. Gibs. 445. (/) 

This prohibition against accepting tlie sole confession of the 
( parties, was expressly renewed in the canons of 1597. And how- 
great need there w'as of such a prohibition, will appear to any 
one who shall consult the ancient acts of courts before those 
times, and shall see there how cbmmon it was to pronounce 
separations upon the sole confession of the parties, and how nu-^ 
merous these separations were, so long as that continued to be 
the rule. Gibs. ibid. 

In dilfod. 314., there is a remarkable instance of this kind; 
wherein a prohibition was prayed in behalf of the children, who 
were in danger to be bastardized by such a fraud. ’ Collet mar- 
ried Mary, and had children by her ; against whom it was libelled 
in the spiritual court, that he had before married Anne the sister 
of Mary: he and Anne appear, and confess the matter; upon 
which (as the report sets forth) a sentence of divorce was to pass. 
Whereas in truth, Collet was never iparried to Anne, but it was a 
contrivance between him and his wife to get themselves divorced,' 
after they had lived together sixteen years. Gibs. 445. 

And sometimes women were suborned to personate the wife, 
who were to come and confess the adultery; and so the real 
C SOS ] wife might be divorced whilst she knew nothing at all of the mat- 
ter. And Mr. Clerke says, he knew two instances in his time, 
where supposititious women (not the wives of the parties) were 
suborned to come and confess the adultery, as if they had been 
the real and true wives. 1 Ought. {3). [^Searle v. Pi'ice^ 
%Hagg. Rep. 192. acc.'] 

What shall 6. If the party accused shall prove,' that the accuser hath also 
bedeemeda committed adultery ; this is a compensation for the crime, and the 
accuser shall not prevail in his suit. 1 Ought, 317. (3) 
crime. In like manner, if the parly accused shall prove, that the ac- 

cuser, before the commencement of the suit had probable know- 
ledge of the crime coiniiytted, and yet afterwards had carnal 
intercourse with the accused ; in sucli case, the accuser shall not 

{Pi X. 4. 13. 5. 

(3) The husband’s adultery will bar his suit for divorce by reason 
of that of his wife : but not so, if she is prosecuted criminally for 
adultery, ad publicam vindictam^ and not for divorce. Forster v. 
Forster^ 1 Hagg. Rep. 144. ; and when adultery is pleaded by way of 
recjpniination only, to bar suit, it is not necessary to prove such strong 
facts against the plaintiff as would be required to convict the ether 
party in a suit for divorce ; for to obtain a divorce, the husband must 
have a pure character. Leicester v. Leicester ^ cited id. 153. ; and 
adultery by promovent, even titter that of defendant, will be a c<m^ 
pensatio criminis. Proctor v. Proctor^ 2 Hagg. Rep. 292. 



pbtain a sentence of divorce: for the crime shall be supposed to 
have been remittM. 1 Oug^t. 317. (4) • 


(4) To avoid condonation, the husband is bound to take prompt 
notice of the infidelity of his wife, and is liable to have his. neglect 
of so doing urged against him when afterwards seeking his legal 
remedy ; but it is not invariably expected that he should plead the 
period when the charge first canie to his knowledge ; it may be 
prudent and expedient to do so, but it is not absolutely necessary; 
something must be allowed to convenience. Kirkwall v. Kirkwall, 
2 Hagg, Rep. 279* See Mortimer v. Mortimer, 2 Hagg. Rep.pi^., 
ante 501, note (4). Adultery forgiven,* is no ground of seit for 
divorce ; condonation bars sentence, but not necessarily, where there 
)s subsequenf adultery, though it will induce the court to look with 
particular jealousy into the case ; thus, wiiere it was not satisfactorily 
proved that the husband was ignorant of the adultery, or induced by 
nis wife’s contrition to receive her again ; but* on the contrary, it 
appeared, that he received her again without that inducement or 
other entreaty, and forgave her with such e^ctreinc facility as to 
shew no sense of injury, apd took no care to prevent the re- 
currence of the crime : the divorce was refused. Dunn v. Dunn, 

2 Phill. Rep. 403. Forgiveness by a husband of his wife’s adul- 
tery, thofigh it may be foolish, is not such a condonation as will 
b‘ nis right to be divorced for a second adultery. Dunn v. Dunn, 

3 Phill. Rep* 6. Condonation, by marrinionlal intercourse, is a com- 
plaint in case of a eputinuatian of adultery, which operates as a 
reviver of former acts; for forbearance by a wife in bringing the 
suit may not only be .excusable, but meritorious, in hopes of recon- 
ciliation ; and there is great difference between the husband and 
wife on this point ; for the former may command the obedience of his 
wife, while the latter, in case of his elopement and criminality, must 
aik)pt some other mode thaif compulsion. Ferrers Vm Ferrers, 1 Hagg. 
Rep. 130. There is no liuiitatJou of time for a suit of divorce for 
adultery, and reasons of discretion may make the husband sO' far 
passive ; that has never been held to amount to a condonation, 
which is effected by the return of the parties to live with each 
other. Nash v. Nash, 1 Hagg. Rep. 142. Sec also 501. «.4. Limits 
ation of suit. Forbearance by wife to take prompt notice of her 
husband’s infidelity docs not bar her suit, for she may have a 
reasonable hope of his return to her society ; and forbearance under 
this spes recuperandi, lias never yet been held to constitute a baf to 
her legal remedy when every hope of that kind is extinct. Kirkwall 
v. Kirkwall, 2 Hagg. Rep. 279. 277. Suit by wife for separation will 
be dismissed, when condonation and acquiescence after its com- 
mencement are evinced by a year’s delay therein ; but if the hus- 
band continued to live in adultery, semb* the wife may have a fr^h 
suit. Walker v. Walker, 2PhilL Rep. 153. But delay of husband in 
instituting proceedings fur a separation by reason of wife’s adultery^ 
may be accounted for ; and his alfidavit was admitted to satisfy the 
court as tp the reason of that delay, as originating from embarrass- 
ment, Best v. Best, 2 Phill. Rep. 161. The court looks with Jea- 
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tion. 




' And probable knowled^ in 4his case, is, if the husband, sus* 
peering his wife, shitil charge her with the ofBrfice, and she con- 
fess itr or if the tvimesses, whom he shall afterwards produce, 
' shall signify to him before the commencement of the suit, that 
n, they can testify the offisnCe from their own sight and knowl^ge: 
or if the boshed shall take her in the act of adultery: in Sll 
which cases, nevertheless, if the husband shall afterwards have 
carnal knowledge of his wife, he remitteth the injury, and shall 
not have a divorce. Therefore if he desires to be divorced, he 
must abstain from her bed, although he doth not presently turn 
her out of doors. J Ought, 317. 

And where there appears to be any connivance or acquiescence 
in the adultery of his wife on tlie part of the husband, or he does 
not use due diligence to prevent it, the ecclesiastical court will 
not grant him any relief. . 

Sentence of ?• Can. 106. *No sentence shall be given, either for separation 
divorce. a thoro et men&a^ or for annulling of pretended matrimony, but in 
open court, and in the seat of justice, and that with the knowledge 
and consent either 6t the archbishop within his province, or of the 
bishop within his diocese, or of the dean of the arches, the judge 
of the audience of Canterbury, or of tlie vicars general, <h* other 
principal officials, or sale vacante of the guardians of the spiri- 
tualities, or other ordinaries to whom of right it appertaineth, in 
their several jurisdictions and courts, and concerning tliem only 
that are then dwelling under their jurisdiettens. 

Colts. 1 Ca7\ Green*^ case. Green prayed a prohibition to the 

ecclesiastical court at Salisbury, because his wife sued him there 
to be separated from him, propter scjeviiiam. And sentence was 
there given for the husband against the wife ; and he was iuforced 
[ 506 ] to pay all the costs for his wife. And afterwards she appealed ; 

and because the husband would not answer the appeal against 
himself, and pay for the transmitting of the record, he was there- 
fore excommunicated : and now prayed a prohibition. The court 
conceived the case to be very hard, that he should be inforced to 
< spend his money agahist himself. But because it was alleged^ 

that the course was so in the spiritual court, they would advise 
until the next term ; and ordered to stay their pi'oceedings in the 
mecn time. Cro. Car. J6. (5) 


lousy into matrimonial cases, particularly when brought by the wife. 
Ji^etch&r v.BetcheVi cited id. 155. 

Jfg) It is a rule, that the husband shall pay costs, on which side soever 
t^e.auit began: and he by practice pays alimony and costs on both 
aides, up to the hearing before the delegates. MSS. Cas. 4. This rule 
ii founded on the prcsuniption that the husband had every thing, and 
the wife nothing ; but> where the contrary appears, the rule and pre- 
sumption are done away. The time when the wifi^s proctor 



y XII. Alhnont/. m 

1. The ordinary hatfi the proper cogniaaftce of alitnony^ and 
no other court: it is true, there lies an appeal^ but still it is to 
the ecclesiastical judge ; and if the person condemned will not 
obey the sentence of that judge, he may be excommunicated. 
AjfL Par. 59. {m) 

rily prays costs to be taxed against the husband is afler libel and 
issue, and before sentence ; but on motion to that effect the costs of 
the wife, having a sufficient independent income, were not allowed to 
be taxed against the husband, during die proceedings. Wilson v. 
Wilson^ Q Hagg. citing Davis v.DaviSf id. page 204*. Iiote. 

(m) The coyrt of chancery will also in some cases decree alimony 
to the wife, [as incidentally^ on supplicavit. {Ball v. Montgomery f 
2 Ves.jun. 195.)] ; but Mr.Fonblanquc observes that this has seldom 
been done except upon an agreement of the parties, tor a divorce. See 
the cases cited in Treat, of Eq. 2d ed. 104*. note(«). [In 'Tunniclif^s 
case, 1 Jac Sf Walk. 348., tlie question was as to the quantum of se- 
curity under a supplicavity on articles by a wifeugainst her husband. 
It was held to be regulated by the same principle on which security 
to keep the peace is required at law, /. e. not to be unreasonable with 
reference to his circumstances, but leave was given to apply again in 
case of repetition of ill treatment; and see Dobbyn% case, 3 
183. Heyn*s case, 2 V. /?. 182.] 

Separate maintenanct^ To alimony may be compared that separate 
maintenance y which hal becomd so frequent in these days ; but they 
dider in this, amongst other respects, that the former is established 
by the judicial act of a court of justice, the latter proceeds merely 
upon the agreement of parties. By this agreement, according to lord 
Manfieldy in die case of Corbet v. Poehiilzy 1 Term. Rep. 5. “ A 

** married woman assumes tl\p appearance of a feme sole, and is to all 
intents and purposes capacitated to act as such.” And if during 
the separation she contract a debt, and afterwards be divorced and 
marry a second husband, he is liable for it. And the reason given by 
the court is, that her incapacity is not like that of an infant, founded 
on want of judgment, but on want of property ; whenever, therefore, 
she is possessed of property, her incapacity ceases ; nor is her liability 
limited to the extent of her fund ; for U) says Mr. J. AshhursU she 
exhausts her whole fund, it is her folly, but docs not render her less 
liable. See the opinion of lord Tliurlow C. in Huhne v. I'enant a/trf 
his Wife, \Bro.C.C.\6. 

But to exonerate the husband, the property must proceed from 
him, or at least must be secured to the sole use of the wife ; for a 
pension from the crown of 300/. per ann. during pleasure, to a wife, 
though given to her in her own name, was not deemed sufficient to 
make her answerable for necessaries, where her husband had shut bis 
door against her without any agreement for a separate allowance. 
Thompson v, Hervey, 4-/??irr. 2177. Therefore the courts have re- 
quired that it should appear that the wife has a permanent fund 
for her support, over which the husband has no controul ; see Comp^ 
ton V* CoUkony 2 Bro* C. €• 377. and 1 i/* Blk 034. GUckrisi v. Brown, 
VOL. II. r F 
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In Angicr v. 711718, the wife ^ her next friend 

broiiglit a bill against her husband, for d^cial execution of 

4 2Vr/w. I}ep> 766. and EUa/t v. Leigh, 5 Term* Rep. 679. Where that 
was the case, as on the one hand they have held the wife answerable 
for her debts, they have also assistecl her in the recovery or transfer 
of her property ; for where a wife was separated from her husband by 
articles, and he covenanted, both at the liine of separation, and since 
certain copyhold lands descended to lier, “ that s.he should enjoy to 
her own use, all real and personal estate that might in any manner 
come to her, and that lie would join in levying a fine, suffering a 
rcoo\(jery, or niakiiig a surrender of such estates, and in limiting the 
same to such uses as she should appoint:’* the court of C.P. held, 
on an issue from chancery^, that the wife may surrendui* the copyhold 
lands without the husband joining, and without a special custom for 
that purpose. Coinpton v. CoUison, above cited. The general doctrine, 
however, that a married woman can be sued as a Jeme sole, except 
w'here her husband is exiled, or has abjured the realm, or become 
an alien enemy, lia*j been doubted in some contemporary cases ; see 
Hatchett v. Raddelff, 2 Bl. 1079, Lemi v Schutz, ih.llOS., and lord 
Ketipori's opinion in El/ah v. Leigh. ‘But should it ultimately be re- 
ceived as law, there seems to be no reason wliy it should not be 
extended to a married woman having alimony decreed to her by a 
definitive sentence of the ecclesiastical court ; except it should be 
said, that the subsequent incontinency of the w'oman (being an in- 
fraction of the caution required by^the canon upon a divorce), iniglit 
be a reason for the court to retract the aliuh>ny, or that the woman 
has not so elFectual a remedy for the recovery of her alimony, as she 
has for that of her separate maintenance. But that alimony decreed 
lo a wife during the cotitinnance of a suit, is not a ground to sue her 
as^ a single woman, has been decided in the case of Ellah v. Leighy 

5 Term. Rep. 679., for it is not a permanent fund over which the 
husband has no controul ; but on the contrary'', by ending the suit he 

determine the alimony. 

It has, however, been since decided, tluit a Jeme covert cannot 
contract or be sued ns a Jhme solcy even tliough she be living apart 
Iroiii her husband, and have a separate maintenance secured to her 
, by deed. [Separation a meusd et ihoro in the spiritual court, can only 

be obtmiied puiptcr sa^viiiam aut adidterium (11 582.); and no 

authority exists, that man and wife by agreement between them- 
selves can change their let nl capacities and characters; or that a 
W'oman can he sued as 'A feme sole, while the relation of marriage 
subsists, and she and her husband are living in this kingdom. 
Marshall v. Ration, H T. R. 515. Sec Cox v. Kitchen, P. 338. 

Nurse v. Craig, 2 A>fw. Rep. I-IS. Thus, a married woman was dis- 

« from arrest on common bail, where plaintiff knew at the 
it she was married, but was living apart from her husband on 
a separate maintenance. IVarddl v. Gooch, 7 East. Rep. 562. So the 
husDUud s estate is liable for funeral charges of the wife, having a 
separate maintenance. Bertie v. Lord Chesterjield, 9 Mod. 31 .] Where 
the husband *being an alien resides abroad, the wife may trade and 
contract debts in this country as a jhne sole, and she is liable to be 



articles^ whereby Ae had agreed with a frieiid of hlfers to allow 
her 527. a year s^arate maintenance. Gr/at misbehaviour td 

sued for them as such. De Gaellon v. L* Aigie, I BoSmSf PtM, 357 • 
But the court of C. B. refused to discharge the defendant, she being 
(I foTtignevy on the ground of coverture, though her husband , was 
abroad, and she was not separated from him by deed and had no, 
separate maintenance. Burfield v. Duchesse de Pienne^ 2 Nevf». 
Rep, 330* Where an Englishmany employed in the service of the 
British government in Holland, had upon the cessation of his em- 
ployment, in consequence of war brcakhig out between the two 
countries, sent his wife and family to Enp^land, though he coqjiifUed 
still to reside abroad himself, having lands in that country, from thd 
oultivatioO of which he derived considerable profit : It was held that 
the wife not having represented herself as a Jhne sole, was not liable 
to be sued as such. Marsh v. Hulclunsoih ‘2 Pos, 4* 226, 

[Ireland is not a foreign country for this purpose. *Farmry, Granardf 
1 New, Rep.HO,} A feme covert, sole trader in the city of London, is. 
not liable to be sued as a /eino sole in the courts of Westminster. 
Beard v. Pf^ebb, in error, 2 Bos. Pidl, 93. A husband cannot be 
sued alone for the debt of his wile contracted before marriage. 3fi7- 
chinson v. Ifewson, 7 Term Rep. 84-8. [And see Richardson v. Hallf 
1 Brod, Sf Bing. Rep. (C. P.) 50 . ; but articles for separate maintefiance 
between the husband and a third person, as trustee for the wife, will 
be enforced in equity (see Legard v, Johnso7i, 3 Ves. 352., and other 
cases. Bridgm. Dig. tifc. Baron t^nd Feme XU.)'; but with great cau- 
tion, and not until the Court has seen whether there is any probability 
of a reconciliation, (^Fletcher v. Fletcher, 2 Cox, 99* 3Bro. C. 6^619. «.) 
and will be put an end to by reconciliation. Ibid. So at law, a 
covenant by a husband to pay so much to trustees, by way of 
separate maintenance in case o^\future separation, with consent of 
such trustees, &c. was heltb good. Rodney v. Chambers, 2 East* 
Rep. 233.; and sec St* John v. St.John, 11 P'^es.536. and Durant v. 
Tilley, 7 Pri. Rep. 577. A suit for separation a mensd et ihoro pend- 
ing iii the spiritual court before such reconciliation, cannot be revived. 
St. John V. St.John, 11 Ves. 632. On the smie principle, deeds of 
separation are not pleadable in the ecclesiastical court, as a bar to its 
further proceedings; for that court considers a private separation as 
an illegal contract, implying a renunciation of stipulated duties ; a 
dereliction of those mutual ofiices which the parties are not at 
liberty to desert ; an assumption of a false character in both parties, 
contrary to the real status persohee, and to the obligations which 
both of them have contracted within sight of God and man, to live 
together till “ death them do part,” and on which the solemnities 
both of civil society and religion have stamped a binding authority, 
from which the parties cannot release themselves by any private act 
of their own, or for causes which the law itself has not pronounce'd 
to be sufficient, and sufficiently proved. Such covenants of sepa- 
ration are therefore left to other courts to enforce, upon their 
views of the principles of the matrimonial contract ; but they may be 
pleaded av a fact in a cause, in a way historical and fex|Jlanatory of 
the eonduct of the parties. Mortimer v. Mortimer, 2 Hagg* Rep* 



. each Other was proved in the cause. And it ^.s proved by hftn, 
'' i ^ that she had libelledlin the spiritual court fpr mimony ; and when 
[ 3 cause was depending there, these articles were made ; and 

that he was desirous to be reconciled to her, and therefore stop- 
ped the allowance. It was objected that this would be decreeing 
a separation, which belongs to the spiritual court: alimony 
continues only till the parties lu'e reconciled ; and if the articled 
should be decreed, a future reconciliation could not set them 
aside. But the lord chancellor decreed an execution. He said 
it was no invasion upon, the spiritual court; and if not decreed 
heri^^they can be of no force any where ; for the spiritual court 
cannot deci'ee n performance of them. If the husband make a 
separate provision tor her, he is not at law chargej^ble'With her 
debts. (6) And he ordered the master to settle an indemnity for 
him against hen debts ; and decreed the arrears, and said, it 
was not a decrefe for alimony or separation ; for when they 
come together again, the articles would be no longer binding. 
PreCn Cha. 496.(7) •’ 

319. It has been allowed in equity, that alter a deed of separation 
executed, the wife is not to all intents and purposes a Jemesole; 
for she cannot be a witness against her husband, or be guilty of 
felony in his presence; nor can an action be maintained against her 
{Marshall v. Rutton) x neither can she exeemte any deed generally. 
SLJohn V. St.John, 11 Ves.526. So children begotten after vo- 
luntary separation, are presumed legitimate, unless non access be 
found by a jury ; while children begotten after divorce, a mensd et 
ihoto, are presumed bastards till access is proved. See 1 vol. tit. 

6 . 

'{fl) Semh. aliter, since Marshall v, RuHon, 8 T. R. 545. But see 
Todd. y. Stokes, 1 Lord Raynt.^A^if. 1 Salk. 116. S. C. At least he 
Seems so chargeable at law, when he does not pay the maintenance. 
Nur^ V. Craig, 2 New Rep.l^S. 

(7) Alimony pendente Iite in general] The principle on which ali- 
mony Is allotted is, that the husband has possessed himself of the wife's 
tbriune, and that she has not sufficient means, independent of him, to 
lupphrt her in her rank of life. Its allotment is discretionary with the 
^eddiesiastical court, and stands on the presumption that the wife has 
nprseperate income. It has been reftised where she had a separate, in- 
dependent, and superior income. (WiUony. Wilson^ 2 Hagg. Rep.20$. 

V. Davis, id.20^. n. Pierce v. Pierce, id. 205. n.) So where 
the husband Was a pauper, or the wife had an income ind^endent of 
'hktifi^riaportionable to bis faculties. Furst v. Furst, 17S9, (Jons. Land. 
’Mss. Cas. 7. Alimony is not an original suit, but arises oUl of some 
suit, in whioh a marriage de facto only, and nbt dejure, is cort- 
•'fta^ed.- Wdtlel v. Hatkatvay, Deleg. July, 17S9, MSS- €ds.7. 
'vSemeWe of abutment is absolute, subject to two exceptions ; the one 
'great improvements and alterations appear in the husband's 
ilkcuhtllsV'HiHtL'bther where there has been fraudulent concealment 
Jn tiis^anawaans ^ttf hebr wHe^t4on of facultiesb^ Per Sir tF. Wynne, in 




,2. A wife cannot sue for alimony, durinjg tlie cohabitation* 
176. V r . . ; 

And although they be separated, yet if the husband mauit^ns 
the wife, it bars her claim in itsspect thereof /rf. 


Roebuck V. Roebuck^ 26«/a;2. 1786, Hit Consh. MSS. Cas,% It is 
only in force pendente liie^ and ends on sentence of separ^tioh or re^ 
conciliation, id, Prec. C^.496. Alimony in the first instance is usually 
allotted from the return of die citation ; but it is iii the discretion of 
the court to give it from the date where the^return is delayed. 2 PhiU^ 
209,210., citing Ou^ht, tit. 206. cl^ps. 6. 8. Clarke's PmxU^ 
tits. 65, 36. It has been given from the return of die inhibitiolConly 
where unnecegsary delay has occurred. 1 PhilL Rep, 2 IQ, 211. 

Sums allowed as alimony pendente lite j When the income is sipall, 
the court always gives a larger proportion of alimony : a wife being 
to live in seclusion during suit, a mere subsistenep is allowed. Cooke 
V, Cookcy PhilL Rep.Ai^, Thus in Brisco v. Brisco y 200/. per annufti 
of the husband's income of 2600/. per annum was added to 200/* 
annum pin-money. In this case the husband’s iiVcome was subject to 
great depreciation ; the suit had been extremely expensive, he had to 
maintain three children, and the wife had launched into great extra* 
vagance without necessity to justify It. The court intimated, that bad 
the case rested on the three first facts, one fifth of the whole property, 
including the pin*money, might have been allowed ; but that on the 
last it would hardly haye allotted alimony at all, if it did not thereby 
most consult the protection of tHb husband. 2 //egg. Pen. 199. ^ PhilL 
R, 206. S.C. Alimony was fixed at one-third of the husoand's income, 
where a great part of the fortune was brought by the wife, and ther^ 
was but one child for him to support. Smith v. Smithy 2 PhilL Rep* 
152. It is not the practice, when the appeal is from a grievance, tp 
have alimony fresh assigned jn the court above ; but when the appeal 
is from a definitive sentence, it is otherwise. MSS, Cas, 8. 

Permanent alimony'] It is a general rule that permanent alimony 
shall be larger than that which is allowed during suit; even wh.pre 
the bulk of the fortune originally belonged to the husband, the court 
allows a competent income to the wife. Where the converse was the 
case, and she had been induced by hopes of better treatment to give 
it up to her husband, the court gave *a moiety. Smith v. Smtiht 
*2, PhilL Rep, 235. The larger her fortune was, the less reason there is 
why the wife should be deprived of any of her property to support a 
profligate husband. Cooke v. Cookc^ id, 44?., in which a like decree 
was made. So in a most offensive case of adultery by the husband, 
where the bulk of the fortune came by the wife, (Cooke v Cooket 
2 PhilL Rep, 40. Taylor v. Taylor ^ cited id, 44.,) the court gave a 
moiety to accrue from the date of the sentence, and not from the 
return of the citation. A like decision in effect took place in 
V. Otway y 2 PhiU. Rep, 110. Less has been given where the ht^apd 
acquired his subsistence by personal exertions,^ Fernianent alirappy 
is due from the date of the sentence of separation,. and of the appeal 
where they were on the same day ; but in a case of delay, to, pray;th[!e 
inbibitipo, the court would only decree it from the returo of tbo laltet* 
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Also if she elopes from her husband, the law will not compel 
the husband to allotv her alimony. AyL (8} 

3. A wife liaving separate allowance, and being separated, may 
fnake a gift of what she saves, as a feme sole, vinu ibid* [Or by 
will. TothiWs Rep* 97., cited 1 Eq* Ca* Abf\^ 

And in Dutton v. Dutton^ T* 1 Geo. Lord Chancellor Cowper 
allowed the wife to keep the plate which she had bought, or had 
been given to her during the separation. Id. 

So if she sue for defamation, or otlier injtiry, and has costs, 
and the husband releases them, this shall not bar the wife; 
for these costs conie in lieu of what she hath spent out of her 
alintt&ny, which is a sepafate maintenance, and not in the power 
of her husband. Chamberlain v. LL’ttww, 1 Salk. 115. 


XIII. FJopemenL 

' 1. E. Ann Robbison and Greinolcl. By Holt chief justice; 

Though the wife be ever so lewd, yet while she cohabits with her 
husband, he is bound to find her necessaries, and to pay for 
them ; for he took her for better for worse : so if he runs away 
from her, or turns her away. But if she goes away from him ; 
when such separation becomes notoiious, whoever gives her 
credit, doth it at his peril : for the husbaiyl is not liable, unless 
he takes her again ; for then it is'as if a woman had eloped at 
common law, she thereby lost her dower ; but if she came again, 
and the husband received her, the right of dower is revived. 
I Salk. 119. (^^) 

2. M. 8 W* Todd and Stakes. The plaintiff was an apothe- 
cary, and served the defendant’s wFfe w^ith physic, who lived 
separate from her husband, and had a separate allowance of 20/. 
^ year. And by Holt chief justice : If husband and wife sepa- 


.Loveden v. Lovedeuy 1 Philt* Rep* 208. Gressc v. Gresse, cited id. 210. 
No alimony could be obtained in a suit for nullity by the father of a 
.male minor, on the 266Vo. 2. c.33. § H., wliere a marriage de facto 
was confessed ; for no allegation of faculties could be given and ad- 
mrUed on the part of the \ oman, her husband, the minor, not being 
a jparty to the suit ; but it might be obtained in a suit for restitution 
cf conjugal rights, which she might bring on her right as a wife, not- 
withstanding a suit for nullity by the husband's father, &c. in liis 
c^apity as such. . MSS. Cas. S. Nor can alimony be allotted in case 
, or divorce for adultery on her part ; for as that amounts to forfeiture 
|Qf dower after his death, it is a sufficient reason why she should not 
the husband's estate while living. 3 Bla. Com* 91*, 95. 

. (8) Lunsxjoorthy v. Hochmorc^ 1 8^a/Lll9. 

; \n). See. the pases on this subject collected by Mr. Nolan in his note 

'io the case of Bolton v* Prentice^ Sira* 1214*. 
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Kate by consent, and she hath a separate allowaiii;^, it is unrea<- 
sonable she sboullLhave it still in her poweiyo charge him; and 
it is to be presumed, that tradesmen that deal with her trust her " 
on her own credit, and not on the cmlit of her husband ; and ,a 
personal notice is not necessary; it is sufficient that it be publicly 
and commonly known, 1 &M\ 116- i. llai/m. 44?4'* 

3. H. 10 WiV. Lo7ig*iii)orthy Hockwore. It was ruled by Turned 
Holt chief justice, that if a husbcuid turn away his wife, and 
afterwards she takes up necessaries upon credit of a tradesmens 
the husband shall be liable to the ti*adesmaii to pay for them. 

But if tlie wife elopes, tliough the tradesman hath no notice of 
the elopement, if he gives credit to th^ wife, *the Imsbant^ not 
liable. If the wife tells her husband that she will buy such a thing, 
which is ne<!cssary, and the husband tells her that he will not 
allow it, and forbids the tradesman to give his wife credit for it, 
and afterwards the wife takes up tlmt thing of the same trades- 
man, upon credit given by him ; the husband is not liable. It is 
sufficient for the husband to give general no^ce, that people do 
not give credit to his wife, Hayw. 444. 

-E. 2 Amu Efherington and Parrot. By Holt chief justice : If 
a. husband turns away his wife, he gives her credit wherever she 
goes, and must j)ay for necessaries for her. But if she runs 
away from her husband, he shall not be bound to any contract 
she makes. On the, oilier side, while they cohabit, the liusband 
shall answer all contracts of <iers for necessaries ; fur his assent 
shall be presumed to all necessiuy contracts, upon the account [ 510 ] 
of cohabiting, unless tl»e contrary appear. But if the contrary 
appear, as by notice, there is then no room for such a pre- 
sumption. 1 Salk. 118. 

M. IS Geo. 2, Holton and Prenlice. In nssumjmt for goods * 

sold and delivered to the defendants wife, the case appeared to 
be, that the defendant and his wife had formerly lodged at the 
plaintiirs liouse, and the plaintiff furnished her with goods]; and 
the defendant finding the plaintiff liad helped Iicr to pawn her 
watch, and suspecting he confederated with her, left the lodgings, 
after paying the plaintiff' his bill, anil forbidding him ever to 
trust her again. After this, the defendant and his wife cohabited 
together foi'^ a year : when, without any cause appearing, h<; left 
her, locked up her clothes, and upon her finding him out refused 
to admit her, and struck her, and declared he would not maintain 
her, or pay any body that did- In this distress slie borrowed 
clothes of her friends, and applied to the plaintiff, who furnished 
her with necessaries according to the defendant’s degree ; which 
the defendant refusing to pay for, this action was brought : and 
upon trial the jury found for the plaintiff Upon motion for a 
new trial, the court held the verdict was right; for whilst they 
were at the plaintiff’s, there was a particular re^tson for the par- 
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ticiilar ptx>hibitioii ; yet the causeless turning her away destitute 
afterwards, gave hei the general credit again /'and if a husband 
should be allowed, itnder the notion of a particular prohibition^ 
to destroy her obtaining credit in one place, he may in the same 
manner prevent it with all people she is acquainted with. He 
appears to be a wrong doer, and therefore has no right to pro- 
hibit any body. St»\ 1214. 

4. T. 4 Geo. 2. Child and Hardyfnan. Action for linen sold 
to the defendant’s wife. Upon non assumpsit^ the delivery was 
proved. And the defendant proved that she hod lived in a very 
lewd manner; one. Mr. Nott frequently coming to her at her 
husbitivd’s house, and they were locked up together in a bed- 
chamber, and other indecencies passed between th^m. And it 
was also proved, that she several times went to the house of this 
Nott, a gentleman in Wiltshire, who lived wdthiii three miles of 
the defendant’s house. It did not appear further than that he 
disliked her going and staying at Mr. Nott’s. But under these 
circumstances, the ^usband and wife continued to live together. 
Afterwards, she went away from him, and went to Marlborough, 
wbera she resided for some time ; but after the leaving her hus* 
band’s house it did not appear that she ever saw Mr. Nott, or 
lived in a lewd manner. After some time she sent Lucas an at- 
torney to her husband, to desire that he would receive her a^in; 
the husband told him, that if she came again, she should never 
sit at the upper end of his table, nor have the government of the 
children ; but should live in a garret. Then Lucas proposed to 
him, to make her an allowance, and proposed about 80 or 100/. 
a year, he being Worth about 5 or 600/. a year. But that was 
not complied with; and afterwards she came to London, and 
bougiit the linen to the amount of 53/.' By Raymond chief jus- 
tice: if a woman elopes from her husband, though she does not 
go away with an adulterer, or in an adulterous manner, the 
tradesman trusts her at his peril, and the husband is not bound. 
And this hath been so adjudged in two or three cases. Indeed, if 
he refuse to receive her ag^n, from that time it may be an answer 
to the elopement. In this case he doth not absolutely refuse to 
receive her again ; but that she should neither sit at his table, nor 
have any government of the children, but should be kept in a 
garret; and she deserved no better usage. And the plaintiff was 
nonsuit Str. 875. 

5. By the \SBdw. 1. [^West. Sec. r.34.] If a wife willingly leave 
her husbandj and go cfyDay, and CO^itimie mth her advautet er^ she 

When a woman fe compelled by ill-usage to leave her husband’s 

aay persoa.may receive and protect her* Berthon v. Cartwighhf . 
2 ,So if the wife represent herself to have been 

ill-treated. Philip v. Squire^ Peake^s 82. " 
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shall be barred for ever of acttos to:demand her-dmkr that she 
ought to have of hOg husband’s lands, if she ht convict thereupon 
except tliat her husband willingly, and without coercion of the 
church, reconcile her and sufier her to dwell with him ; in which 
case, she shall be restored to her action. 

Willingly leave her husband^ and go away^ and continue^ Albeit 
the words of this branch be in the conjunctive, yet if the woman 
be taken away not willingly, but against her will, and afterwards . ‘ 
consent, and remain with the adulterer witliout being reconciled, 
she shall lose her dower; for the cause of the bar of her dower j 
is not the manner of the going away, bftt the .remaining with the 
adulterer in avoutry witliout reconciliafion, that is the the 

dower. 2 /a/a/. 435. 

And continue VDith her advouterey*'} Albeit she doth not con- 
tinually remain in avoutry with the adulterer; yet if she be with 
him, anti commit adultery, it is a tarrying .w'Jthin the statute. 

2 Inst. 435. 

And if she once remain with the adultefer in avoutry, and 
afterwards he keepeth her against her will ; or if the advouteret 
tui'neth her away, yet she shall be said to continue with the ad- 
vouterer within diis statute. 2 Inst. 435. ’ ; 

To demand her dower {1)'] In this case of elopement and re- [ 512 ] 
maining with the adulterer, the wife could not be barred of her 
dower by the comnton law, although a divorce were sued or had 
for the same adultery; but l?y a divorce a vinculo^ in the life- 
time of her husbancl, she loseth her dower by the common law. 

1 InsU 33. 

M. 12 Geo. Morris and Martin. Action for meat and other 
things provided for the defendant’s wife. The defendant proved 
she went away from liiiif with an adulterer. Itaymoyid chief 
justice held, that the husband sliould not be charged for neces- 
saries for her, though the plaintift who provided for her had no 
notice; and he said, chief justice Holt always ruled it so. 

Str. 647. 

2’ 12G^o. Mainwaring and Samis, In an action against * 
the husband for a laced head-dress sold to the wife, it was 
proved, that the wife lived from her husband in adultery, and that 
she told the plaintilF she had a husband, but that signifted •no- 
thing, for she would pay him herself. Raymond chief justice 
held the defendant not chargeable; and said, he should have ruled 

(1) A jointure is not forfeited by adultery of wife, as dower is by' 
the above statute, and equity will decree against the husband a 
specific pcrforniancc of marriage articles, though he alleges and 
proves, that his wife lives separate from him in amiltery. Sydney v. 

Sydney y SP. Wms. by CdxCf 268, 275. Buchanans. Buchanan^ 1 BM 
Ef Beatty^ 203. Seagrat^ v. Seagrave, IS Fe^.443%'* X^gerd V*' 

Hodge^f 4fBro. C. C. 421. I Ves.fitn, ^TT. ' . - ''' ■ ' 
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it so, if there had been no actual notice, which only strengthened 
the case. Sir. 706. . ^ 

A husband is notji^oiind to receive or support his wife after 
she has committed adultery, though he had before committed 
adultery himself and turned her out of doors without any imput- 
ation on her conduct. Gcjvier y. Hancock^ 6 T. Rep. 603. 

But where it appeared that the wife having committed adul- 
tery, the husband had left lier in his house with two children bear- 
ing his name, without making any provision for her in conse- 
quence of the separation, and she continued in a state of adullery 
after such separation; it*was held that the husband should be 
liablbvfpr necessaries furnished to her by the plaintiff, unless it 
were shewn that he knew, or ought to have known, the circum- 
stances under which she was living. Norton v. Fuzan, 1 Bos. 
^ PtiU. 226. 

Prohibi. 6. H. 12 Jac. • case. Thomas Hyatt prayed a prohi- 

bition to the consistory court of I^ondon, for that he was sued 
there by his wife, to be separated from him propter sar^tiam ; 
and sentence was there given against him, that his wife should 
live from him, and that he should allow her 5s. 6d. weekly, al- 
though the husband offered reconciliation, and desired cohabit- 
ation, and proffered caution to use her fitly. But it was denied 
by the court to grant a prohibition ; because the court of the or- 
dinary is the proper court for allowance of alimony, and may take 
order for separation or divorce, if i^he be cruelly used. Cro.Jac. 
364. 

of King Charles the First. See 


TV/TAST is the acorn, nut, or other fruit of the trees of the 
^ wood, which is usually fe<l upon by the swine or other cat- 
[ 513 ] tie : perhaps from to champ or chew; from whence also 

may proceed the Saxon 'word mcestan^ to fatten. Which is 
treated under dm the title 

• ^il|i the twe/ity-ninth. See 

See SDi08cnfrc0^ 
%m-opaUtaiit See 


fXERETOFORE, in cases of necessity, the office of baptizing 
was frequently perfbrcnetl by the midwife j and it is very 
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probable that this gave occasion first to mid wivesK being licensed 
by the bishop or ^is delegated officer. Wats. c. 31. 2 Bfcrnefs 

Hist^ 77. {(>) # 

And by several constitutions, the minister was required fre- 
quently to instruct the people, in the form of words to be used in 
such cases of necessity. 

In order for the midwife’s obtaining a licence, she must be re- 
commended under the hands of matrons, who have experienced 
her skill ; and also of the parish minister, certifying as to her 
life and conversation, and that she is a member of the church of 
England. • 

The oath to be administered to a mWwife Ly the bishoBi--or his 
-chancellor, when she is licensed to exercise that office, is said to 
liave been as followeth : — 

“ You shall swear, first, that you shall be diligent and faith- 
‘‘ fill, and ready to help every woman labouring with child, as 
well the poor as the rich : and that in time of necessity, you 
shall not forsake the poor woman to go to the rich. 

lieWf You shall neither cause nor suffer any woman to name 
or put any otlier father to the child, but only him which is the 
very true father thereof indeed. 

Ifr/Hj You shall not suffer any woman to pretend, feign, or 
surmise herself to be delivered of a child, who is not indeed ; 
neither to claim any other woman’s child for her own. 

lieniy You shall not sifffer any woman’s child to be mur- £ 514 ] 
dered, maimed, or otherwise hurt, as much as you may : and so 
often as you shall perceive any jieril or jeopardy, eitlier in the 
woman, or in the child, in any such wise as you shall be in 
“ doubt what shall chance thereof; you shall thenceforth in due 
time send for otlier niithvivcs and expert women in that faculty, 
and use their advice and counsel in that behalf. 

“ /tow, You shall not in any wise use or exercise any manner 
“ of witchcraft, charm, or sorcery, invocation, or other prayers, 
than may stand with God’s laws and the king’s. 

ftow, You shall not give any counsel, or minister any herb, 

“ medicine, or potion, or any other ‘thing, to any w^oman being 
“ wdlli child, whereby she should destroy or cast out that she 
goeth withal before her time. • 

“ /tow. You shall not enforce any woman being w^ith child, 

‘‘ by any pain, or by any ungodly ways or means, to give you 
“ any more for your pains of labour in bringing her to bed, than 
they w'ould otherwlsQ do. 

‘‘ /tow, You shall not consent, agree, give or keep counsel, 

‘‘ that any woman be delivered secretly of that which she goeth . 

“ with, but in the presence of two or three lights ready. 


(o) See 3$apti0m, IV. 
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« lim^ You shall be seerel, and not open any itiatter apper*i 
•* taining to your office, in the presence of auy man ; unless ne* 
“ cessity^ or great u^ent cause, dd constrain you, so to do. 

//m. If any child be dead born, you yourself shall see it 
buried in such secret place^ ae neitlier bog or dog, nor any other 
** beast may come unto it ; and in such sort done, as it be not 
found nor perceived, as lzij|icb as.you may : and that you sliall 
not suffer any such child’ to be cast into the jaqiies or any other 
inconvenient place* 

If you shall know any midwife using or doing any 
•• thing contrary to any of the premises, or in any otherwise 
thaiT^shall be seemly or convenient ; you shall forthwith de- 
“ tect, open, or shew the same to me or my chancellor for the 
time being. 

f * ” ” 

5 “ Iteniy You shall use yourself in honest behaviour unto the 

woman, being lawfully admitted to the room and office of a 
** midwife, in all things accordingly, 

** Item^ That you'shall truly present to myself, or rny chan- 
cellor, all such women as you shall know from time to time to 

[ 515 ] ** occupy and exercise tlie room of a midwife within my afore- 

said diocese and jurisdiction of , without any licence 

and admission. 

Item^ You shall not make or assign any deputy or deputies, 
** to exercise or occupy under you Jn your absence the office or 
** room of a midwife, but such as you shall perfectly know to be 
** of right honest and discreet behaviour ; .and also apt, able, 
and having sufficient knowledge and experience to exercise 
the said room and office- 

, M Item^ You shall not be privy, or consent, that any priest 
or other party shall in your absence, or in your company, or 
M of your knowledge or sufferance, baptize any child by any 
mass, Latin service, or prayers, than such as are appointed by 
the laws of the church of England ; neither shall you consent 
‘‘ that any child born b}' any woman who shall be delivered by 
r << you, shall be carried away without being baptized in the parish 

by the ordinary minister where the saul child is born, unless it 
be in case of necessity baptized privately, according to the book 
ofVrommon prayer : but you shall forthwith, upon understand- 
thereof, either give knowledge to me the said bishop, or 
roy chancellor for the time being* 

All which articles and charge you shall faithfully observe 
and keep : so help you God, and by tlie contents of this book.” 
£cok Oaths. 

* ' Tf there be a suit in the spiritual court, against a woman for 
exercising the trade of a midwife without licence of the ordinary,, 
against tiie caqons; a prohibition lieth: for this is not any. 
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^ittr0 in the glebe land. See land* 


^naetertes. 

OTE, the principal parts of this title are extracted from that 
most accurate and valuable work, bishop Tanner’s Notitia 
Monastica. • * 

I. Origin of monasteries. 

ir. IVie several orders of monks. 

III. Canons. 

IV. Nuns. 

V. Friars. ^ 

VI. Military orders. 

VII. Of the seveYal kinds of houses. 

VIII. Officers therein. 

IX. Dissolution. 

X. Observations. 

m 

\. Origin of monmteries. 

The original of monks, (from the word jxovotr, solus) seemeth to 
have been this : the persecutions, which attended the first ages 
of the Gospel, forced some Christians to retire from the world, 
and live in deserts and places most private and unfrequented, in 
hopes to find that peace anti comfort among beasts, which were 
denied them amongst men. And this being the case of some 
very extraortlinary persons, their example gave so much repiit-' 
ation to retirement, tliat the practice was continued when the 
reason ceased which first began it. , And after the empire be- 
came* Christian, instances of this kind were numerous ; and those 
whose security had obliged them to. live separately and apart, 
became afterwards united into societies. * 

And in this kingdom, in particular, it is not unlikely, but that 
several Christians, to avoid the heat of persecution, which raged 
fiercely here in the time of Dioclesian, about the year 303, might 
withdraw themselves into solitary places. The troublesome times 
which soon after followed by the Romans’ hard usuage of the 
Britons, and the invasion of the Scots from Ireland, the Piets 
and Atcacots from the north, and the Saxons and Franks from 
the east and soutlv might possibly farther incUi\e contemplative 
persons to flee into caves, forests, and such like solitudes, and 
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spend their time there in reading the scriptures, and other du- 
ties of religion, though under no tie or vowi but what tliey im- 
posed upon themsel^s. 


Benedic* 

tines. 
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Cluniaeks. 


Grandmon^ 

tines. 


Carthn- 

sians. 


II. The several kinds of monks. 

1. The Benedictine monks were those who followed the rule 
of®. Benedict^ or Bcnnet ; who was born at Nursia, in the duke- 
dom of Spoletto in Italy, about the year 480. Fron'i the colour 
of ihcir outward habit, they w'ere generally called black monks. 
This^rder is said to have^been brought into England about the 
year 1(96. Of this order were all the cathedral priories, except 
Carlisle; and most of the richest abbies in England. There 
were also nuns, as well as monks, of this order. 

2. A reformation of some things which seemed too remiss in 
St. Benedict’s rnlcf, was begun by Bernon, abbot of Gigni in 
Burgundy, and increased and perlcctcd by Odo, abbot of Clnm\ 
about the year 912;^ which gave cccasion to the rise of the C/m- 
niac order; which was the first and principal branch of the Be- 
nedictines. For they lived under the rule of St. Benedict, and 
wore a black habit; but observing a different discipline, were 
called by a different name. 

William, earl Warren, son-in-law to William the conqueror, 
first brought these monks into Eiiigland, and built their first 
house at Lewes in Sussex, about the year 1077. 

All the monasteries of this order in England were governed by 
foreigners; and had more French than English monks in them, 
but many of them were afterwards made denizens; and all of 
them at last discharged from all subjection to the foreign abbies. 

There were twenty-seven priories and cells of this order in 
England. 

3. The order of Grandmont was instituted at Grandmont in 
Limosin, in France, about the year 1076, by Stephen, a gentle- 
man of Auvergne. The monks of it lived under the rule of St. 
Benedict, with some liille variation. Tliey w^erc brought into 
England in the reign of king Henry the first, and seated at Ab- 
berbury, in Shropshire ; besides which it doth not appear that 
thei^ were more than two other houses of this order in England, 
viz. Cressewell in Herefordshire, and Grosinont, or Eskdale, in 
Yorkshire. • 

4. The CaHhmian monks were also a branch of the Benedic- 
tine, whose rule they followed, with the a<klition of a great many 
austerities. Their author was one Bruno, born at Cologne in 
Germany; who first instituted this order at Chetrtreux [Cartu- 
sief) in the diocese of Grenoble in France, about the year 1080. 

' Their houses, were called Chartrevjc houses, which by corrup^i- 
tion have degenerated into Charter houses. 



Their rule was the most strict of any of the religious orders ; 
for they were nevor to eiit flesh, and were obliged to feed on 
bread, water, and salt, one day in every Week, They wore a [ 518 ] 
hair shirt next their skins, and were allowed to walk only about 
their own grounds once a week. 

They were brought into England about the year 1 180, by king 
Henry the second; and had their first house at Witham in 
Somersetshire. 

'I'licir habit was all white, except their outward plaited cloak, 
which was black. 

There were but nine liouses of monks of, this order in £n^ 
land. • 

5. Therc.was yet another branch of Benedictines called CistertSant.. 

tia7is^ from Cishrtitim or Cisfeaux^ in the bishoprick of Chalons 

in Burgundy, where tins order was first instituted by Robert, 
abbot of Molesme, in the year 1098. They were also called 
BernarcUnes^ from St. Bernard^ abbot of Clairvaux, about the 
year 1116, who was a great promoter of this' order. 

Eroin the colour of their habit, they* were culled White 
monks. 

Their monasteries, which became very numerous in a short 
time, were generally founded in solitary and uncultivated places ; 
and all dedicated to the Blessed Virgin. 

These monks came into England in the year 1128; had their 
first house in Wavxrly in Surrey; and before the dissolution 
had eighty-five liouses. 

6. The order of Savigni^ or Fratves Gnsei\ were founded by SovIgftJatt^ 
Vital is de jVIortain, who liegan to gather disci[)les in the forest of ^ Fratrei 
StR^igni in Ernnce, about the year 1105. lie gave his disciples 

the rule of St. Benedict, with some peculiar constitutions: and 
they took a gtxy habit, from whence they were called Fralres 
GriseL Vitalis came into England in the year 1 120; and preach*- 
ing licre, and converting many, probably introduced his order, 
wliich was shortly after {viz. in the year 1148), united to the Cis^ 
tertians. , ^ 

7. The order of Tiron was instituted by St. Bernard, who was Tironenias. 
born in the territory of Abbeville, in the year 1046, wdio set up 

a sort of monks that took the name of Tironemesy from theii* first 
monastery, which was founded at Tiron, about the year 1109. 

They were reformed Benedictines. There seems tq have, been 
no house in England of this order, and only one abbey in Wales, 
viz. St. Dogmuel’s (where they were placed about the year 1 126), 
with its dependent priory at Pille, and cell at Caldey. 

8. The orders of monks aboveraenlioned, were all that we had [ 519 ] 
in England and Wales, except the Culdecs^ or Cultores Dei; Culdees. 
who were Scotch monks, and of the same rule with the Irish 

ones. We meet with these no where but at St. fetcr’s in York. 
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And the institution of Scotch monks there» seemeth to have 
arisen from the connection which was ancienfly between the me* 
trc^htioal see of Ytork and the kingdom of Scotland ; for until 
about the year 14669 the arohbishop of York had jurisdiction 
over all the bishops of Scotlmdi who had. their consecration from 
hkni and swore canonical obedience to him« 

III. Canons^ 

1. Besides the monks, there were also canons (fmm xcevora, 
regul8)i which were of two sorts, regular and secular. The 
secular were so called because they conversed in seculo^ abroad 
in the world, performed spiritual offices to the laity, took upon 
them tlie care of souls (which the regulars could not do without 
dispensation), and differed in nothing almost from common priests, 
save that they were under the government of some local statutes. 
For though they were in some places confined to live under one 
roof, as the monks'" and regular canons did, yet they generally 
lived apart, and were maintained by distinct prebends, almost in 
the same manner with the canons and prebendaries of otlier cathe* 
dral and collegiate cliurches at this day. 

3. Regular ctmons were such as lived under some rule. They 
were a less strict sort of religious than the monks, but lived to- 
gether under one roof; bad a common dormitory and refectory, 
and were obliged to observe the statutes of their order. 

3. The chief rule for these canons is that of Sf* Austin^ who 
was made bishop of Hippo in the year 395. But they were but 
little known till the tenth or eleventh century ; were not broualit 
into England till after the conquest, and seem not to have Ob'- 
tamed tne name of Austin canons till some years afler. The 
general opinion is, that they came in after the beginning of the 
reign of king Henry the first, about the year 1105. 

rheir habit was a long black cassock, with a white rocliet 
over it, and over that u black cloak and liood ; from whence they 
were called black canons i;egular of St. Austin. 

The monks were always shaved ; but these canons wore 
beards, and caps on their heads. 

There were about 17;> houses of these canons and canonesses 
in England and Wales. 

4. But besides the common and regular sort of these canons, 
there were also the following particular sorts : 

As first, such ^^s observed St. Austin’s rule, according to the 
regulations of St. Nicholas of AfToasia ; as those of Harewolde 
in JlS^fordshire, Nutley or Crendoii in Buckinghamshire, Hert- 
laiid in Devonshire, Brunne in Lincolnshire, and Lilleshut in 
l^ropshire. 

> $• Others there were of ilie rule of St. Austin, and order of 
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Marif ofM^une^ or fts Merton. 

" 9. The/^iiewew5/r«r^<WM were Qittdns wfib lived dc^dlhr^ Pr*mon. 
the rule of St Austin, reformed* 8t Norbfert,- who* dp thfi* **^**?»«». 
regulation about the year 1 1 20, at Pr(vm(mstrafum in Picardy, a ^ ^ 
place so called because it was said to have been foreshewn or 
pramionstrated by the blessed virgin to be the* head seat and 
luothor church of this order. These Canons were^ from tlieir « ^ 
habit, called White Canons. They w§re brought into*Bnglafld 
soon after the year 1140, and settled first at KewfaoHise in 
Lincolnshire., They had in England a conservator of their pri- 
vileges, but were nevertheless often visited by their superiors at 
Premonstre, and continued under their jurisdiction till the year 
1512, when they were exempted from it by the bull of pope 
Jtilius tlie second, confirmed by king Heiny the eighth ; and 
the superiority of all the houses of this ord^jr in England and 
Wales was given to the abbot of Welbeck in Nottinghamshire. 

There, were about 35 houses of this order. 

8. The Senij)ringhain or Gilhctiine canons were instituted by Gilbertinef. 
iSSt. Qilbert at •Sempringham in Lincolnshire, in the year 1148, 

He composed his rule out of those of St. Austin and St. Bene- 
dict (the women following th^ Cistertian regulation of St. Bche* 
diet’s rule, an<l the mfen the rule of St. Austin), with some special 
statutes of their own.. The men and women lived in the same 
liDUses, but in such diflerent apartments, that they had net com- 
lAUtiication with each other; and increased so fast, that St. 

Gilbert himself founded 1^ monasteries ol* this order, viz. four 
for men alone, and nine for men and women together, which C ^21 j 
had in them 700 brethren and 1 500 sisters. At the dissolution 
there were about 25 houses of this order in England and Wales. 

Canons regular of the Holy Sepulchre were instituted in the Orderofthe 
beginning of the 12th ceiituy, in imitation of the regulars insti- 
tuted in the church of the Iloly Sepulohre of our Saviour at Je- holy’ i 
rasatem. The first house they liad in England was at Warwick, 
which was begun for them by Henry dc Newburgh earl of War- 
wick, who died in die year 1123, and jierfected by his son 
Roger. They are sometimes called Canons of the Holy Cross^ 
and wore the same habit with the other Austin canons, distin- 
guished only by a double red cross, upon the breast of thfeir 
ctbak or upper garment The endeavours of these religious for 
reining the Holy Land coming to nothing after the loss of Jerii- 
saieitl ill the year 1188, this order fell into decay, their revenue^ 
and privileges were mostly given to the Maturine friars', and 
only two houses of them continued to the dissolution. 
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Kwii called by the lathis nohna; aS also the ; 

wUith they used to signify a monk; are of Hebi^ew Mtraetidn; ^ 
fx^m mn, or nqn^ a son. . 

' 1. There wre, besides the Benedictine and Gilbertine nuna* 
before mentioned, Cluniac, Cistertian, Carthusian, Austin, and^ 
Prsemonstratensian nuns, who followed the same rules with tlieir ' 
respective monks, omitting only what was not proper for their’ 
sex, and wore habits of the same colour, having tlieir heads al- 
ways covered with«a veiL 

2/ And to these wc must add three other orders of religious 
women, formerly in England : viz. , laf 

First, nuns of tlie order of Fontem^auU^ which was instituted 
about the latter end of the eleventh century^ by one Robert 
sumamed de Arhrissel at Fontevrault^ in Poictiers, where he 
built an abbey for his followers presently after the year 1100. 
Though this order']( which was a reform of the Benedictine) was 
chiefly for women, yet beyond sea they had also religious men. 
living amongst them in different apartments, who were under 
the government of the abbess; for the founder grounded bis 
model upon our blessed Saviour’s recommending the Virgin 
Mary and St. John the evangelist to each other. And as St, 
John was thereby to look upon thp blessed virgin as his mother, 
the founder directed that the men should acknowledge the abbess 
or prioress of the convent as their superior, and submit to her 
authority both in spirituals and temporals. And the abbess of 
Fontevrault was made the general superioress and head of tbe^ 
order. —— The«e nuns were brouglit into England by Robert 
Bossu, earl of Leicester, before the year 1161, and placed at 
Nun Eaton in Warwickshire ; but there were only two houses^ 
more of this order in England, and there is no express account 
of any monk of any of them, but only oi* a prior at Nan Eaton. 

3. The nuns of &t. Clare were founded by her whose name 
th6y bear, at Assise in Itfily, about the year 1212. These niuis 
observing St. Francis’s rule, and w^eariiig the same coloured 
habit with the Franciscan friars, were often called Minoi^esses ^ 
and their house without Aldgate, the Minories, They were like- 
wise called the Poor Clares^ probably from their scanty endows 
ments. They vrere brought into England by Blanche queen of 
Navarre, who was wife to Edmund liarl of Lancaster, Leicester, 
and Derby^ alrout the year 1293, and seated without Aldgate as 
aforesaid. Besides w’hich, there were but three houses more of 
this order in » England, viz. Waterbeache and Denny in Cam- 
bridge^ire^ and Brusyard in Suffolk. 

4f. The Briu^ittines^. or nuns of our holy Saviour, were insti- 
tuted by St^Bridgety princess or duch^ of Nericia in Sweden, 



about the middle of the 1 4th ccnturjr, under the rule of Sl 
A ustin, with some additions of her own. This order, though 
chiefly for women, had likewise men in every convent (who 
lived in different apartments, and were not permitted co«pe 
near the women but in cases of great necessity), and di^ered ^ 
from all other institutions in requiring a particular ziumlper of 
men and women in every house^ to wit, 60 nuns, 13 priests, i 
deacons, and 8 lay brethren. Tlicre seems to ))avo been only^ 
one house of this order in England, namely at Sion in Middle- 
sex, founded by king Henry the fifth, about the year 1414. 

. 

V. Friars. • 

The before, mentioned were all the sorts of monks, canons, 
and nuns, which we had in England and Wales: the friars 
{fratres, brethren) were these following: 

1. The Dominicans s whose founder was St.»DomimCy a %)an- Domini- 
iard, who was born about the year 1070. They were called 
Freachhig Friars^ from their office to preach* and convert he-^ ^ J 
reties ; Black Friars^ from their garments ; and in France, Jh- 
cobineSi from having their first house in St. James’s street at 

Paris. Their rule was chiefly that of St. Austin. They came 
into England in the year 1221, had their first house at Oxford, 
and at the dissolution had about 43 houses in England. There 
were nuns also of this order, but not in England. 

2. The Franciscans received their rule from St. Francis^ ail ^ 

Italian, in the year 1 182. They were also called Grey or Minor 

FriarSf the one from their grey clothing, the other name they 
assumed out of pretended humility. They girded themselves 
with cords, and went barefooted, llie general opinion is, that 
they came into England in the year 1224, and had their first 
house at Canterbury, and their second at London. — A relax- 
ation having by degrees crept into this order, it was thought fit 
to reform and reduce it to its first rule and institution. Those 
that continued under the relaxation were called Conventuals ; and ^ >> 

such as accepted the reformation of their order were called 04- •* ", 

servants or Mecollecls, This reformation was begun by SL Ber^ 
nard or Bei nardvi^ about the year 1400. — King Edward tlie 
4th is commonly said to hijive brought them into England ; But 
there is no certain account of their being here, till king Henry 
tlie 7th built two or three houses for them. At the dissolutioor 
the conventual Franciscans had about 55 houses, Ivhich were 
under seven custodies or wardenships ; viz. those of London, 

York, Cambridge, Bristol, Oxford, Newcastle, and Worcester 

8. As to the Captichins^ and other distinctions of the Fraiicilk Capuebins. 
cans beyond the seas ; they chiefly arose since Ibe English reform^ 
ation, and never had any place liere. . .t, » -w 

.4*. The Trinitarians^ MaiurineSi or friars of the oi^erwolibe 
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Holy Trinity^ for the redemption of captives, were jnstitated by 
J^«.John de Matlia, and Felix de Valois, in France, about the 
year 1 197. The rule was that of St. Austin, with some peculiar 
constitutions. Their revenues were to be divided into three parts, 
one for their own support and maintenance, another to relieve the 
poor, and a third to redeem such Christians as should be taken 
captives by the infidels* They were called Trinitarians^ becaosO 
all their churches were to be dedicated to the Holy Trinity ; and 
Maturines, from having their first house in Paris, near St. Mathu- 
rine's chapel. They were brought into England in the year 1224; 
where the hinds, revenues, and privileges of the Canons of the 
Holy Sepulchre were given to them upon tlic decay of that order; 
and had their first house at Mottenden in Kent. ; There were 
about ten or twelve houses of these friars in England and Walcs- 

5. The Carmelite or White Friars^ (the former of which names 
they had from the place of their first residence, and the Iatte$: 
from the colour of their habit,) came next into this kingdom# 
They were also called brethren or friars of the Blessed Virgiih 
They pretended to great antiquity ; but the first certain account 
we have of them is at mount Carmel in Palestine, about the year 
1238. Their rule (which was chiefly that of St. Basil) is said to 
have been given them by Albert, patriarch of Jerusalem, about 
the year 1205. Tlicy were brought into England in the year 
1240, by the lords John Vescy and^llichord Grey, and had their 
first houses at Alnwick in Northumberland, and Ailesford in 
Kent. Of this order there were about forty houses in England 
and Wales. 

6. The order of Crossed or Crouched Friars^ was instituted, 
or at least reformed, by one Gerard, prior of St. Mary of Mo- 
rello, at Bologna; and confirmed in the year 1169, by pope 
Alexander the third, who brought them under St. Austin’s rule, 
and made some other constitutions for their government. At 
first they carried a cross fixed to a slalf in their hands, and after- 
wards had one made of red cloth sewed upon their backs or 
breasts. They came into England in the year 1224, and had 
their first house at Colchester. There were not here above six 
or seven houses of these friars. 

llie origin of the Austin Friars, or friars F^emites, of the 
order of St. Austin (from a desert place) is very uncertain, 

'^bey were brought into England about the year 1250. They 
rad about thirty-two houses in England and Wales at the sup- 
pression. 

. 8. ^he friars pf the Sac first appeared in England in the year 
1257. The right style of them was friars of the jpemnee ^ 
Christ. But they were commonly called Friars of the Sec, ftbm 
their habit being either shaped like a sack, pr :made of that 
coarse cloth caWed. sackchtlu. They seem to have bad their first 




house inear Aidei^gate, London; But their order Vas very short- 
lived here, being ppt down by tlie council at Ljxwis in the yefor 
1507 - ' 

9- friars cnnre in also in the year lii57* They 
hod their rule and habit much like that of the Dominicans, but 
were distinguished fi*om them by a red star of five rays, with a 
bine circle in the middle of worn on their breasts in memory 
of the star which appeared to the wise men, and conducted them 
to BeiMehem, They were placed in Trumpingtoo-street at Cam- 
bridge, the first year they came over. ^ And that seems to have 
been the onlj’^ bouse of these friars in il^ngland. 

10. The order of St. Anthony of Vumna was instituted in the 
year 1095, fgr the help and relief of such persons as were afflicted 
with that painful inflammation called St. Anthony’s lire, from that 
saint boin^ thought to ease people under it, and deliver them from 
it. The friars or brethren of this order follow^ed St. Austin’s rule ; 
came hither early iu the reign of king Henry the third, and had 
one house at London, and another at Hereford. 

1 1. The last order of friars which was brought into this king- 
dom, was that Bonhommes^ or }rood men; who were brought 
hither by Edmund earl of Cornwall, iu tlie year 1283, and placed 
at Asherug in Bucks. Besides which, there was but one house 
more of this order in England, to wit, Edingdon in Wiltshire. 
These friars followed the rijle of St. Austin, ami w'orc a blue 
habit 


VI. Military Orders. 

Of the military orders .of the religious, there were these fol- 
lowing : — 

1. Knights Hospitnlei's^ who took their name from an hospital 
built at Jerusalem for the use of pilgrims coming to the Holy Landi 
and dedicated to St. John Baptist. For the first business of these 
knights was, to provide for such jiilgriras at that hospital, and tp 
protect them from injuries and insults ifpoii the road. They were 
instituted about the year 1092. They follow^ed chiefly St. Austin’s 
rule : and wwe a black habit, with a white cross upon it. They 
soon after came into England, and had a house built for them 
in London in the year 1 100. And from a poor and mean begin- 
ning, they obtained so great wealth and honours and exemption^ 
that their superior here in England was the first lay baron, and 
had a seat amongst the lords in parliament ; and some of their 
privileges w^ere extended even to their tenants. They Were^ at 
first called Knights of St. John of Jerusalem; but settling chiefly 
at Rhodes, after they were driven out of the holy land, were after- 
wards called Knights of Rhodes; and after the loss of Rhod^ 
in the year 1522, and their having the island of Malta' given th^ 
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iiy tWp epperor Charles the fidh, they were callecf Knfghts df 
Ha\ta. ' 

,, Tjbere were also listers of this order; but we had only otie 
louse of them in England ; viz. Buckland in Somersetshire. 

2 . ^Mh^ Kni^its Templars were instituted in the year 1118; 
and were so called from having their first residence in sonie 
rooms adjoining to the Temple at Jerusalem. Their business 
also was, to guard the roads for the security of pilgrims in the 
Holy Laud ; and their rule, that of canons regular of St. Austin. 
Tlieir habit was white, ,wlth a red cross on the left shoulder. 
Their coming to England was probably pretty early in the reign 
of king Stephen : and their first seat was in Holborn. They in- 
creased very fast, and in a little time obtained very large posses- 
sions. But in less than 200 years, their wealth and power was 
thought too great ; they were accused of horrid crimes, and there- 
upon every where imprisoned ; their estates were seized ; and their 
order was suppressed by pope Clement the fifth, in a general 

. council at Vienna, in the year 1312. (/;) 

3. The order of St. Lazarus of Jerusalem (of which we had a 
, few houses) seems to have been foiinded for the relief and support 

of lepers and impotent persons of the military orders. 

tjii 

VII. Of the several Jcinds of houses. 

Tlie before recited are all the religious orders which we had in 
England and Wales. The houses belonging to the said orders 
were as follow : — 

1* Cathedral is a name yet well known : in the conventual 
oatbedrals, the bishop was in the place of an abbot, and had the 
principal stall on the right hand of the entrance into the choir, 

he hath still at Ely, and till lately had at Durham and 
Carlisle. 

2 * Collegiate churches and colleges consisted of a number of 
gccuUir canons, living together under the government of a dean, 
warden, provost, or masteV ; and liaving for the more solemn per- 
formance of divine service, chaplains, singing-men, and choristers 
belonging to them. 

3. An ahbep was a society of religious people, haying an abbot 
or abbess to preside over them. And some of these were so con- 
alderablcf dbat the abbots of them were called to parliament, and 
had seats and votes in the house of lords. Mr. Fuller saith, that 
hi the 3. sixty-four abbots, and thirty-six priors w'ere 

ealkfd to fhtrUanient. But this number bein^ too greats king 

■ /"A ^ o; . . . , -■> 

character of these knights, and the basd arts 
by whi’ch they reil a sacrifice to the order of John, hi the rei^ of 
Edw. 2., see Hume's History of England, vol* ii. p. 361. StC, ' 



Edward jl^e first reduced it to twenty^five abbotsy^nd two {xrior% 
to whom were aftei;wards added two abbots. So that there W0i^ 
twenty-nine in all, and no more, that statedily and constantly eh* 
joyed this privilege ; viz, the abbot of Tewkesbury, the pribr of 
Coventry, the abbots of Waltham, Cirencester, $t. John’s at . 
Colchester, CroiUnd, Shrewsbury, Selby, Bardney, St Bennet’s 
of HuJme, Thorney, Hide, Winchelcomb, Battel, Reading, St 
Mary’s in York, Ramsey, Peterburgh, St. Peter’s in Gloucester, 
Glastonbury, St. Edmund’s Bury, St. Austin’s in Canterbury, 

St. Alban’s, Westminster, Abingdon, Evesham, MalmsbiVm 
and Tavistock ; and the prior of St. John’s, of Jerusalem, w$o 
was styled the first baron of England,* but it was with respect to 
the lay barops only, for he was the last of the spiritual ones. (^) 

4. A prioty was a society of religious, where the chief person Prioriei. 
W'as termed a prior or prioress ; and of these were two sorts : — 

(1) Where the prior was chief governor, as fully as any abbot 
in his abbey, and was chosen by the convent: such were the 
cathedral priors, and most of the Austin order. 

(2) Where the ju iory was a cell, subordinate to some great , p 

abbey; and the prior w^as placed and displaced at the will of the . 

abbot. But there was a considerable difference between some of 

these cells; for some were altogether subject to their respective 
abbeys, who sent them what officers and monks they pleased, and 
took their revenues into the common stock of the abbeys. But 
others consisted of a* stated number of monks who had a prior sent 
them from the abbey, and paid a pension yearly as an acknow- 
ledgment of their subjection ; but acted in other matters as an iii- 
dependent body, and had the rest of the revenues for their own 
use. These priories or cells were always of the same order with ‘ 
the abbeys on whom they depended, though sometimes of a dif- 
ferent sex ; it being usual after the conquest, for the great abbeys 
to build nunneries in some of their manors, which should be pH- C 3 
cries to them, and subject to their visitation. 

There were also priories aliens which were cells to foreign 
monasteries. For when manors or tithes were given to foreign 
monasteries, the monks, cither to increase their own rule, or per* 
haps rather to have faithful stewards of their revenues, built con- ’ 
venient houses for the reception of a small convent, and theft Sent 
over such a number as they thought proper, constituting priors 

(2) Lord Coke says, there were twenty-seven abbots and two 
priors who were lords of parliament : in the parliament of 20 2. 

there were but twenty-five ; but in 4 Edxn, S., in the summons to 
parliament, at Winton, more were named. In . the M^^sticon 
glicanunif twenty-eight abbots and two priors are named. Selden 
says> that at the dissolution of monasteries there were twenty «six 
mitred abbots and two priors who sat in the hbose bf lords. TiU 
Hon.2.5.9^. . 
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Qvertb^Qi; And there was the same difference in these celbUs 
inibe fetlner» for some of diem were conventual, and had> priors 
of their own choosing^; and these were entire societies within tbem^ 
selves, and received the revenues belonging to their sev^al 
booses for their own use and benefit, paying only the ancient 
apport (aj^porj^mh perhaps from portOy to carry), or wiiat was at 
first the surplusage, to the foreign house. But others depended 
wholly upon the foreign bouses ; their priors were set over tliem 
by the.fbragn houses; their monks also were often foreigners; 
and both of them rejiioveable at pleasure ; and they returned all 
their revenues to the foileigD iiead houses. For which reason 
their estates were generally seized during tiie wars between Eng« 
land and France, and restored to them again upon a return of 
peace. 

These alien priories were most of them made by such as’ had 
foreign abbeys, founded by themselves or by some of their family. 

5. Preceptat'ie^ were manors or estates of the knights templars, 
where, erecting churches for the service of God, and convenient 
houses, they placed some of their fraternity, under the govern- 
ment of one of those more eminent tem 2 )lars, who had been by 
the grand master created prcecepfores Umpli^ to take care of the 
lands and rents in that place and neighbourhood, and so were only 
cells to the principal house at London. 

6. Conwiandries were the same amongst the knigl)ts hospitalers, 
as preceptorics were amongst the templars, viz. societies of those 
knights placed upon some of their estates in the country, under 
the government of a conimandet'; who were allowed proper maiu- 
tcnance out of the revenues under their care, and accounted for 
die remainder to the grand prior at London. 

7. Hospitals were such houses for relief of the poor and impo- 
tent people, as were incorporated by royal patents, and made 
capable of gifts and grants in succession. But besides the poor 
and impotent, there generally were in these hospitals two or three 
religious ; one to be muster or prior, and one or two to be chap- 
Imus and confessors ; and jhese observed the rule of St. Austin, 
and probably subjected the poor and impotent to some religious 
r^estraints, as well as to the local statutes. Hospitals were origin- 
ally .desigTied for the and entertainment of travellers upon 
the road, and particularly of pilgrims, and therefore were gene- 
rally built by the way-side ; but of later years they have been 
always founded for fixed inhabitants. 

8. Friaries were houses erected for t!ie habitation of friars ; 
they were veyy seldom endowed, yet many of them were Imrge 
ana i^tately buildings, and had noble churches, iti which many 
great persons chose to be buried. Friars were by their profo$^ 
»ion mendicants^ and to have no property; but most of tlieir 
houses, had some shops and gardens belonging to. them. , 



Hermitages (from a- desert or isdliUify plaii^) were Hennii. ^ 

religious cells erected in private and solitary places^ for single 
persons or communities, many times endowed, and sometimes 
annexed to larger religious houses. 

10. Chauntries {cantariee) were endowments of lands or other Chauntrws. 
revenues, for the maintenance of one more priests to celebrate 
daily mass for the souls of the founder and his relations, and of 
their other benefactors ; sometimes at a particular altar, and dften*- 
tunes in little chapels added to catliedral and parochial churches 
for that purpose. 

, 11. Free chai^eh were places of religibiis worship, exempt from Free cha- 
fdl jurisdiction of the ordinary, save only, that the incfumbents 
were generally instituted by the bishop, and inducted 'by the 
archdeacon of the place. Most of these chapels were built upon 
the manors and ancient demesnes of the crown, whilst in the 
king’s hands, for the use of himself and retinue* when he came to 
i^ide there. And when the crown parted^ w^ith those estates, ' 

the chapels went along with thetn, and retained their first firee- 
dom ; but some lords having had free chapels in manors that do 
not appear to have been ancient demesne of the crown, such are 
thought to have been built and privileged by grants from the 
crown. 

VIII. Officers therein. 

Officers in these houses respectively, which we read of, were 
these. 

1. In every abbey tlie chief officer was the abbot or abbess^ who [ 5S0 3 
presided in great pomp, generally called lord abbot or lady 
abbess, and had a kitchen, and other offices distinct from the com- 

mon ones of the society. 

2. In every priory, tlie chief officer was the pf ior or prioress^ Prior, 
who luul the same power in priories as abbots and abbesses had 

in abbeys, but lived in a less splendid and expensive manner, 
though in some of the greater houses they were called lord prior ** 
and lady prioress. 

3. Next under the abbot in every abbny was the prior, who in Sub-abbot 
the abbot’s absence had the chief care of the house, and undet 

him was the sub-prior, and in great abbeys the third, fourth, and 
even fifth prior, who had their respective shares in the govern- 
ment of the house, and were removable at the will of the abbot, 
as all the otlier ohedientiarii or officers were. 

Also in every prioiy^ next under the prior was the sub-prior, 
who assisted the prior whilst present, and acted in his stead when 
absent. 

4*4 Maghtci' operisy master of the fabric ; who probably looked Magistor 
after the buildings, and took care to keep them in good repair, op®”** 
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Bkefmsynanus^ the almoiHer, who had the oversight of the 
alfBts the house (which were every day distributed at the "gate 
to the poor), who divided the alms upon the founder’s day, and 
at other obits and anniversaries, and in some places provided for 
the maintenance and education of the choristers. 

6. Pitantiarius, who had the care of tbi^pietancies; which were 
allowancies {pittances) upon particular occasions over and above 
the common provisions. 

7. Sacrista^ the sexton, wlio took care of the vessels, books^ 
and vestments belonging to the church ; looked after and ac- 
counted for the oblatioiis"^at the great altar, and other altars and 
imagesftn the church, and such legacies as were given either to 
the fabric or utensils. He likewise provided bread^ and wine for 
the sacrament : and took care of burying the dead. 

8. Camerarius^ the chamberlain, who had the chief care of tl)e 
dormitory, and provided beds and bedding tor the monks, razors 
and towels for shaving them, and part (if not all) their clothing. 

9. Cellerarhis^ the cellarer, who was to procure provisions tor 
the monks and all strangers resorting to the convent; viz, all 
sorts of flesh, fish, fowl, wine, bread, corn, malt, meal, salt, aiul 
the like; as likewise wood for firing, and all utensils for the 
kitchen. 

10. ThesaurariuSi the bursar, who received all the common 
rents and revenues of the monasteiy, and paid all the common 
expences. 

1 1. Precentor^ the chaunter, who had the qhief care of the choir 
service, and not only presided over the singing-men, organist, and 
choristers, but provided books for them, paid them their sala- 
ries, and repaired the organs. He had also the custody of the 
seal, and kept the lihcn' diurnalis or chapter book, and provided 
parchment and ink for the writers, and colours for the limners 
of books for the library. 

12. Hostilarius^ or hospitilarius, whose business it was to see 
strangers well entertained ; and to provide firing, napkins, towels, 
and such like necessaries for them. 

13. hifii'viarius^ who had the care of the infirmary, and of the 
sick monks who were carried thither, and was to provide them 
physic and all necessai'.cs, and when they died was to wash and 
prepare their bodies for burial. 

14». Btfectionarimi who looked after the hall, providing table 
cloths, napkins, towels, dishes, plates, spoons, and other necessa- 
ries for it, and servants, also to wait and tend there. He had like- 
wisp^the keeping of the cups, salts, ewers, and all the silver uten- 
sils whatsoever, belonging to the house, except the church plate. 

15. Coqui^narhis^ the cook, who presided in tlie kitchen for 
the dressing of.yictuals. 

16. Gflfdmarm, the gardener. 



17. Portarim^ who seemeth to have taken ciireof the carriages, Bortwiai* 
and such like; for, that he was not the janitor m porter^ seemeth 
probable, for that divers have been profnoted to be abbots 

from that office. 

18. In every great abbey there was a large room called the Writeri. 
scriptorium, where several writers made it their business to trans- 
cribe the missals, liegers, and other books for the use of the 
house, and more especially to transcribe books for the use of the 
library. And so zealous were the monks in general to replenish 

their libraries, that they often procured lands to be given, and 
churches to be appropriated for that • 

19. In all the great abbeys, there were also persons ap]K>inted AanaKstt. 
to take notice qf the principal occurrences of the kingdom, and 

at the end of every year to digest them Into annals. In these 
records they particularly preserved the memories of their found- 
ers and benefactors ; the years and days •of their births and 
deaths, their niarrijiges, children, and successors; so that re- 
course was sometimes had to them, for proving persons’ ages [ BSft ^ 
and genealogies ; though it is to be feared, that some of those 
pedigrees were drawn up from tradition only ; and that in most 
of their accounts they %vcre favourable to their friends, and severe 
upon their enemies. 

The canons also and constitutions of the clergy in their 
national and provincial syyods, and even acts of parliament, 
were sent to the abbeys to be recorded. 

IX. Dissolution. 

1. The templars (as was before observed) for the many and Templm 
great abuses charged upon them, were suppressed so early as the 

year 1312. 

And in the year 1323 their lands, churches, advowsons, and 
liberties here in England, w'ere given by the act of parliament of 
the 17 2. st. 3. to the prior and brethren of the hospital of * 

St. John of Jerusalem. . 

2. About the year 1390, William of Wickham, bishop of Oth^dii. 
Winchester, by the leave of the then pope and king, bought the 

alien priories of Hornchurch and Writtle in Essex, and sjgttled 27 ^ 3 . 
them on his new college at Oxford. And after the suppression 
of alien priories, Takeley in Essex, and Hamele in Hampshire, 
were settled upon this college. And Andover was settled upon 
his college at Winchester. 

About the year 1437, archbishop Chicheley founded All Souls’ 
college ill Oxford, and got the revenues of several ancient 
priories to be settled thereon. 

About the year 1441, king Henry the sixth founded the * 
college at Eton, and King’s college in Cambridge; and en- 
dowed them chiefly with alien priories. - 



Abfmt th^ year 1459, William Wainfleetj bishop of Witt- 
Chester, . founded Magdalen college in 0>^rd, and Mt thef 
prioiy of Sele or Att^sele in Sussex, and the priory of Selebume 
. in Hampshire settled on it. The hospitals also of Aynha aid 
Qrakeley in Northamptonsliire . *w6re united to this college in 
the year 1484. . . . < . 

In the year 1497, John Alcock, bishop of Ely, with the kinlg^a 
consent, suppressed St. llhadegund’s nunnery in Cambridgeshire, 
and with the revenues thereof founded Jesus college there. 

In the yeai* 1505, Margaret, countess of Richmond and 
Derby, founded Christ’s College in Cambridge, and obtained the 
E 533 ] pope’s licence to suppress* the abbey of Creyke in Norfolk, and 
to settle the revenues of it upon that college. , 

. About the year 1508, the same countess began to convert an 
ancient hospital or priory, dedicated to St. John the Evangelist, 
at Cambridge, into .St. John’s college, and her executors carried 
on the design. Bishop Fisher was one of them, and at his de- 
sire the nunneries of* Heyham in Kent, and Broomhalle in Berk- 
shire, and an hospital of regulars at Osprike were sujipressed^ 
and the revenues of them settled upon this college. 

In the year 1515, Brazen Nose college in Oxford was founded, 
and William Smith, bishop of Lincoln, bought the priory of 
Cold Norton in Oxfordshire, of the abbot and convent of West- 
minster, and gave the lands belonging to it to this new 
foundation. 

Not long after cardinal Wolsey, by licence of the king and 
of the pope, obtained a dissolution of above 30 religious houses 
(most of them very small) for the founding and endowing his 
colleges at Oxford and Ipswich. 

About the same time, a bull was granted by the same pope to 
cardinal Wolsey, to suppress monasteries, where there were not 
above six monks, to tlie value of 8000 ducats a year, for endow- 
ing Windsor, and King’s college in Cambridge ; and two other 
bulls, were granted to the cardinals Wolsey and Campeius, 
where there were less ihai\ twelve monks, and to annex them to 
the greater monasteries ; and another bull to the same cardinals 
to inquire about abbeys, to be suppressed in order to be made ' 
cathCrdrals : although nodiing appears to have been done in pur- 
suance of these bulls. 

And afterwards another bull was granted to the same two 
cardinals, with further powders relating to the new cathedrals ; 
for some of the dioceses were thought too large, and wanted 
much (as it was said) to be reduced, that the bishops might the 
better discbai'ge their oilices. 

But the promoting of learning seems to have lieen tht chidf 
intent of Cardinal Wolsey, and of most others, in suppressing 
these houses ; ’ though probably some persons, both then and 



afterwards, promoted it witli other views. Archbfehtip Granhier, 
particularly, is sai4 to have been much for it, because h& 'cbuld 
not carry on the Reformation without it. /And as the'inci^'se 
of learning had rendered the corruptions of the church of 'Rdme 
more visible^ many others might also be against these honSes^ 
as nurseries of popish superstition ; but other things^ Gonettrred 
to bring on their ruin. For, 1. Many of the religious were^cer- [ 534* ] 
tainly loose and vicious, though probably not so bad as the 
visitors represented; for those that are to be run down^ wHl 
always be set in the worst light ; and the preamble to the first 
act of dissolution did set forth, that in^lhe larger monasteries re* 
ligion was well observed. 2. The casting off the pope^s suprem- i 

acy was urg^d for casting off the monks, who, notwithstanding 
their subscriptions, were generally thought to be against it in 
their hearts, and ready to join with any foreign power that ^ 

should invade the nation ; whilst the king was excommunicated 
by the pope. 3. Their revenues being not employed according 
to the intent and design of the donors, was, also allegeil against 
them. 4. The discovery of many cheats in images, of many 
feigned miracles, and of counterfeit relics, brought the monks 
every where in disgrace, and contributed towards their over- 
throw. 5. Perhaps the observant friars being so much against 
the king’s divorce from queen Catherine, might exasperate him 
against all monks and friars ^iii general. But, 6. Not unlikely 
the great cause might be the king’s want of a large supply, and 
the people’s willingness to save their money ; although it was 
certainly hastened by tlic account which the visitors gave of 
them. For after some debate iu council how to proceed with 
these houses, the king appointed commissioners to visit them, 
and they made such a bad report, that when a motion was 
shortly after made in parliament, tliat in order to support the 
king’s state and supply his wants, all the religious houses might 
be conferred upon the crown which were not able to spend above 
200^. a year, it met with but little opposition in either house, 
and an act was passe<l for that purpose as followeth : (y) •* 

3. Forasmuch as manifest sin, vicious, carnal, and abominable Dissolution 
living, is daily used and committed commonly in such little and ^ the 
small abbeys, priories, and other religious houses of monks, less^reU^U 

ous houses. 


ty) The plausible projects, as lord Coke calls them, which the king 
urged to the houses of parliament, were, that with the possessions 
of the monasteries he should be able to maintain 40,000 well -trained 
soldiers with skilful commanders, without ever after, charging the 
subjects witli subsidies, loans, or aids : Luckily, bowever, for the 
liberty of the subject, these projects of a standing army suid a ftxed 
revenue were disappointed by the prodigality of foe pnncc^ See 
Jfiume*s Hist, of Eng. vol.iv. p. 182., and ^Inst. p.44. 



canons^ and iiuns» wiiere die €on^egatioii of such reUgioua 
persons is tinder the number of twelve persons ; whereby the 
governors of such reli|;iou6 houses^ and their convent, spoii^ con'^* 
sume, and utterly waste as well their churches, monasteries, 

E riories, principal houses, farms, granges, lands, tenements, and 
ereditaments, as the ornaments of their churches, and their 
goods and chattels, to the high displeasure of Almighty God^ 
slander of good religion, and to the great infamy of the king’s 
highness and the realm, if redress should not be had thereof : 
And albeit that many continual visitations have been heretofore 
had by the space of two hundred years and more, for an honest 
and cmvitable reformation bf such unthrifty, carnal, and abomiii* 
able living, yet nevertheless little or no amendment is hitherto 
had, but their vicious living shamelessly increaseth', and by a 
cursed custom is so rooted and infected, that a great multitude, 
of the religious persons in such small houses do rather choose to 
rove abroad in apostacy, than to conform themselves to the ob- 
servation of good religion ; so that without such small houses be 
utterly suppressed, and the religious persons therein committed 
to great and honourable monasteries of religion in this realm, 
where they may be compelled to live religiously, for reformation 
of their lives, the same else be no redress nor reformation in that 
behalf : In consideration whereof, the king’s most royal majesty^ 
being supreme head on earth, under God, of the church of Eng- 
land, daily studying and devising the increase, advancement, and 
exaltation of true doctrine and virtue in the said church, and the 
extirpating and destruction of vice and sin, having knowledge 
that the premises be true, as well by the accounts of his late 
visitations, as by sundry credible informations; considering also 
that divers and great solemn monasteries of this realm, wherein 
(thanks to God) religion is right well kept and observed, be des- 
titute of such full number of religious persons, as they ought and 
may keep, hath thought good that a plain declaration should be 
made of the premises, as well to the lords spiritual and temporal 
as to other his loving subjects the commons in this present par- 
liament assembled : Whereupon the said lords and commons, 
by a great deliberation, finally resolved, that it is and shall 
lAucb more to the pleasure of Almighty God, and for the^ 
honour of this his realm, that the possessions of sue!) small re- 
ligious houses now being spent, spoiled, and wasted for increase 
and maintenance of sin, should be committed to better uses, and 
the unthrifty religious persons so spending the same be com-, 
petled to reform their lives : Thereupon it is enacted, that his^ 
m^sty shall have and enjoy to him and his heirs for ever, all 
such monasteries, priories, and other religious houses of monks, 
canons, and noirs, of what kinds of habits, rules, or order soever 
they be, which, bijivc %iot in, lands, tenements, rents,, tithes, por*^^ 



tiens, and other bereditamentsi above the clear.<«grearly value of 
200/.; and also all such as within one year next before have > 
been surrendered to the king, or otherwise dissolved* 27 Hm. ft, 
c. 2a (a) ' . . . 

By this act about S80 houses were dissolved, and a revenue of 
SO or 32,000/* a year came to die crown ; besides about 100,000/* : 
in plate and jewels. Some say, that 10,000 persons were hereby , 
sent to seek their fortunes in the wide world, without any other 
allowance than Ms. and a new gown to some few of them* ' 

Others say, diat such of the religious as desired to continue their 
profession, were (according to the aforesaid « act) allowed to go . 
into the greater monasteries ; and such as chose to go into the 
world, being priests, had every one the above mentioned allow- 
ance, and some of them (for their readiness to surrender) got 
small pensions for life* 

The suppression of these houses occasioned great discontents^ 
fomented probably by the secular as well as regular clergy, which , 
at length broke out in open rebellion. But *the rebellion being 
appeased, the king resolved to suppress die rect of the mon- 
asteries ; and thereupon appointed a new visitation, requiring the 
visitors to examine every thing that related either to the con- 
versation of the religious, or their affection to the king and the 
supremacy, or to their cheats, impostures, or superstitions, or 
how they were affected during the late commotions. This caused 
the greater abbeys to be suri^ndercd apace For some of the re- 
ligious having been faulty in the late rebellion, were liable to the 
king’s displeasure, and surrendered their houses to save their 
lives. Some began to like the reformation, and were upon that 
account easily persuaded to it. Others, seeing their dissolutiorl 
approaching, had so mucFi embezzled their revenues, that they 
were scarce able to keep up their houses. A great many monks 
were executed for having been in the rebellion ; and no doubt 
but many were prevailed upon by the visitors, who endeavoured 
lx)th by threats and promises to get their resignations. And in 
the end, by the act of the 31 13., it was enacted as •• 

followeth : — 

4. All monasteries, abbatbies, priories, nunneries, colleges. Vesting ab. 
hospitals, houses of friars, and other religious and ecclesiastical 
houses and places, which have been surrendered or given up in the king, 
since the fourth day of February, in die twenty-seventh year of 
his majesty’s reign, and which hereafter shall be surrendered or 
given up, shall be vested in the king. ( Willi a clause respect- 
ing privileges and exemptions, which was not in die former act; 


(3) By { 9. 11. Hospitality was enjoined to be kept on the sites of 
the houses suppressed, under certain penalties. These enactments 
were enforced 6 EUz. c* 2. and refiealed 21 1. 28* 4'lli- 
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to wk:, tilftt such of them as were discharged from paymerit^of 
tithes, should continue so (4) ; and such as ^ere exempted from' 
the visitation of the ordinary, should become visitable by the or- 
dinary, or by such persons as the king shall appoint.) 31 Hen.S. 
c. 13. 

By this act no houses were suppressed ; but all the surrenders, 
which either were made or should be made, were confirmed. 
The mitred or parliamentary abbeys were all in being, and most 
of the abbots present at the passing of it ; and yet none of them 
either opposed it, or voted against it ; but were every one shortly 
brought to surrender, except the abbots of Colchester, Glaston- 
bury, atid Reading, who were therefore accused of high treason, 
attainted and executed ; and their abbeys were seized as forfeited 
to the king by their attainder. 

5. The next year a bill was brought in and passed, for sup- 
pressing the knights of St. John of Jerusalem ; by which it is 
enacted as followeth ; The lords spiritual and temporal, and com- 
mons, in this present, parliament assembled, having credible know- 
ledge, that divers and sundry the king's subjects, called the Knights 
of Rhodes, otherwise called Knights of St. John's, otherwise 
called Friars of the religion of St. John of Jerusalem in England, 
and of a like house being in Ireland, abiding in parts beyond the 
sea, and having yearly great sums of money out of this realm and 
out of Ireland, and otlier the king's dominions, have unnaturally 
and contrary to their allegiance sustained and maintained the 
usurped authority of the bishop of Rome ; and considering also, 
that the isle of Rhodes, whereby the said religions took their name 
and foundation, is surprised by the Turk ; and that it were much 
better that the possessions of this realm, and in other the king's 
dominions, appertaining to the said religion, should rather be 
employed and spent within the same, for the defence and safety 
thereof^ than converted to and amongst such unnatural subjects ; 
it is therefore enacted, that the corporation of the said religion 
in these realms, by whatsoever name or names they be founded, 
incorporated, or known, shall be utterly dissolved, and void to 
all intents and purposes. 32 Hen, 8. 24. § 1 . . 

And the king, his heirs and successors, shall have and enjoy 
all that hospital, nianson*house, churches, and all other houses, 
edifices, buildings, and gardens to the same belonging, being near 
to the city of London, in the county of Middlesex, called the 
house of St. John of Jerusalem in England : and also all that . 
hospital, church, and house of Kilmainham in Ireland ; and all 
castles, honours, manors, meases, lands, tenements,' rents, fever- 


(4) This provison is peculiar to this act, and, therefore, all the lands 
belonging to the^lesser monasteries, dissolved by 27 Hen, 8. c. 28., are 
now liable to pay tithes. Com.Dign tiU Dismes^ (£. 7.) 



services, woods, meadows, pastures, park% warrens, liber- 
ties, franchises, privileges, parsonages, tidies, pensions, portions, ~ 
knights' fees, advowsons, commandries, pr^eptories, ccmtribu- 
tions, respoiisioiis, rents, titles, entries, conditions, covenants, 
and all other possessions and hereditaments, which appertained 
to the said religion, or to the priors, masters or governors, knights 
or other ministers, possessed of and in the same, by the pretence 
or in the right of the said religion. 32 Hen. 8. c, 24*. § 4. 

And all privileges of sanctuary, heretofore used or claimed 
in mansion-houses and other places, commonly called St. John’s 
hold, and all other sanctuaries belonging to tuiy of the said hos- 
pitals, shall be utterly void and of none* effect. $ 12. •* 

By the suppression of these greater houses by the two last- 
recited acts, the king obtained a revenue of above 100,000/. a 
year, besides a large sum in plate and jewels. But the religious 
of these houses had almost all of them something given for their 
present subsistence, and pensions assigned them for life, or until 
they should be preferred to some dignity or cure of greater value 
than tlieir pensions. 

6. The last act of dissolution that was in this king’s reign, w’as 
the .act of 37 Heiu 8. c. 4., for dissolving colleges, free chapels, 
chantries, and the rest, as followelh : — All colleges, free chapels, 
chanti'ies, hospitals, fraternities, brotherhoods, guilds, and stipend- 
iary priests, having continuance in perpetuity, and being charged 
or chargeable to the payment of first fruits and tenths, which 
have been already su.rreiidcred, or alienated by covin, or olher- 
w'ise dissolved, shall be adjudged and deemed in the actual pos- 
session of the king, his heirs, and successors ; and also all and 
singular such and so many as the king by his coniinission shall 
appoint, of the chantries, free chapels, liospitals, colleges, and 
other the said promotions, now in being, together witli all their 
possessions and revenues, charged or chargeable to the payment 
of first fruits und tenths; and all colleges chargeable or not 
chargeable to the said payment of first fruits and tenths ; which 
have lands and other })osscssions a)>pQinted by the donors, for 
alms to poor people and other charitable deeds to be done. 

This act was made so general, that even those great nurseries 
of learning, the colleges at Oxford and Cambridge, w^itli those of 
Winchester and Eton, were included. And upon the breaking 
up of the parliament, notice was sent to both the universities, 
that their colleges v/ere at the king’s disposal. This put them 
upon petitioning for mercy, which was soon obtained, and letters 
of tlianks were sent for the continuance of them. 

But the commissioners ai)pointed by this act for giving the 
king possession of tl^e aforesaid bouses and places, did not enter 
upon many of tliciii before his death, which happened in the Ja- 
nuary following. 
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Diwolution 7. And therefore in' the beginning of the reign of king Edwvd 
Jy the sixth, another act passed, wz, the 1 c. 14., as foUow- 

eth : — All manner of colleges, free chapels, and chantries which 
were not in the actual possession of the late king, nor of the king 
that now is ; and all manors, lands, tenements, rents, tithes, pen- 
sions, portions, and other hereditaments and things, given for the 
finding of any priest, anniversary, obit, lamp, light, or other like 
thing in any church or chapel ; — shall be vested in the king, his 
heirs, and successors. 

Provided, that where any fraternity, or priest or incumbent of 
any chantry, by tlife first institution thereof, ought to have kept a 
grammar school or a preacher | the king’s commissioners ^shall 
appoint lands and other hereditaments of such , fraternity or 
chantry, to contiiine in succession to a schoolmaster or preacher 
for ever : they shall also have power to make and ordain a vicar, 
to have perpetuity, in every parish church being a college, free 
chapel or chantry, or annexed tliereto, that shall come to the 
king’s hand, by virtue of this act, and to endow every such vicar 
siiflicieiitly, having respect to his cure and charge ; and also to 
assign in perpetuity, in every great town and parish, where they 
shall think necessary to have more priests than one for the minis- 
tering the sacraments in such town or parish, lands and tene- 
ments belonging to any chantry, chapel, or stipendiary priest, 
being within the same town or parish. 

Also, where any profit or benefit hath been payable to any 
poor persons, out of any college, free chapel, or chantry, and 
other the premises by this act given to the king; the commission- 
ers shall assign lands and other hereditaments, parcel of the pre- 
mises, for the maintenance and continuance of the same for ever. 

And they shall also have power to appoint lands and other 
hereditaments, parcel of the premises, towards the maintenance 
of piers, jutties, walls, or banks, against the rage of the sea, 
havens, and creeks. 

w Provided also, timt nothing herein shall extend to any college, 

hostel, or hall, within either of the universities of Cambridge and 
Oxford, nor to any chantry founded within the same (yet so, that 
the king at any tiino during his life may alter the names of any 
of the said chantries, and the foundations thereof, within the said 
universities) ; nor to the free chapel of St. George in the castle 
of Windsor ; nor to the college called St. Mary’s college of Win- 
chester, nigh Winchester, of the foiindation of bishop Wickham,; 
nor to the college of Eton ; nor to the parish church commonly 
[ 540 ] called the chapel of the sea in Newton within the isle of Ely, in 
the county of Cambridge ; nor to any chapel made for the ease 
of the {Xioplc dwelling* distant from the parish church, or such- 
like chapel whereunto no more lands or tenements than the 
churchyard or a little house or close doth pertain ; nor to any 



cathedral church or college where a bishop’s iSfee i$| aor to the , 
manors, lands, tenements, or other hereditaments thereof (other » 
than to chantries, obits, lights, and lamps y^ithin the same). 

Provided also, that the king may give authority to his com- 
missioners, to alter the nature and condition of all mariner of 
obits, as well within the said universities, as in any other place 
not being suppressed ; and the same obits so altered, to dispose 
to a better use, as to the relief of some poor men being students 
or otherwise. 

Provided also, that this act shall not give any copyhold lands 
to the king. 

By this act were suppressed 90 colleges, 110 hospitals, and 
2374 chantries and free chapels. 

X. Observations. 

m 

1. The number of houses and places suppressed from first to Number of 
last, so far as any calculations appear to have been made, seem- 
eth to be as follows : — 

Of lesser monasteries whereof we have the valuation - 374 


Of greater monasteries - - - - - -186 

Belonging to the hospitallers ----- 48 

Colleges - -•---.-90 

Hospitals - - - - - - - -110 

Chantries and free chapels - - - - - 2374 

Total - 3182 


Besides the friars’ houses, and those suppressed by Wolsey, 
and many small houses of wlikJi we have no particular account. 

2. Sir William Temple, in his Introduction to English His- Value, 
tory, p. 175., says, that William the Conqueror found above a 
third part of the lands of the kingdom in the possession of the 
clergy: and sir Robert Atkins, in his Gloucestershire, p. 11., , 

says, that 28,000 knights’ fees belonged then to the clergy, out 
of 60,000 in the whole : but both of them seem to speak of tJie 
revenues of the clergy in general, viz. seculars as well as regulars; [ 541 ] 
and do not say, what proportion the one bore to the other, nor 
mention how much was shortly after taken from them by tlie 
conqueror. 

Archbishop Wake, in his State of the Church, p. 312., 319., 
takes notice, that in the year 1380, which was tlie 4th year of 
king Richard the second, tlie commons made an offer in parlia- 
ment, that if the clergy would bear a third part of the charge, 
they would grant to the king 100,000/. in the way of a pole-tax ; 
so that the laity should pay 100,000 marks, and the clergy, who 
occupied a third part of the kingdom, 50,000. To this the clergy 
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replied, that their grant was not ever made in parliament, nor 
ought to be ; that the laity neither ought, nor could constrain 
the clergy, nor the ^lergy them; that therefore the commons 
should be charged to do their part, and they might be sure the 
clergy would not be wanting in theirs. But he observes withal, 
that the clergy usually granted in this proportion. 

In the 27th year of king Henry 8. the revenues of the clergy 
were laid at a fourth part only of the revenues of the kingdom. 
And Mr. Collier, in his Ecclesiastical History, v. ii. p. 108., says, 
that the revenues of the monks did never exceed the proportion 
of a fifth part; and tonsid'^ring the leases they granted to laymen 
upon sitiall rents and easy fines, he thinks their revenues did not 
exceed a tenth part of tiie kingdom. 

Particularly, the sum total of the clear yearly revenue of the 
several houses at the time of their dissolution, of whicii we have 
any account, seeinefLli to have been as follows : — 

Of the greater monasteries - - 104,919 13 3^ 

Of all those of the lesser monasteries of 

which we have the valuation - - 29,702 8 lOj 

Knights hospitallers’ head house in London 2,385 12 8 

We have the valuation of only twenty-eight 

of their houses ill the country - - - 3,02G 9 5 

Friars’ houses of which we have the valuation 751 2 Of 

Total* - ‘.€140,785 6 3| 

And if we consider, that there were many of the lesser monas- 
teries and houses of the hospitallers and friars, of which no 
[ 542 ] computation hath been found ; and that not one of the colleges, 
hospitals, and great number of chantries and free chapels arc 
reckoned in this estimate ; and consider withal, the vast c[uantity 
of plate and other goods which came into the hands of the king 
by the dissolution, and the value of money at that time, which 
, was at least six times as much as it is at present ; and also that 

the estimate of the lands was generally supposed to be much 
under the real worth : must needs conclude the whole re- 

verifies to have been immense. 

Number of s. It doth not appe^.r that any computation hath been made 
persons. number of persons contained in the religious houses. 

Those of the lesser monasteries, dissolved by the statute of 
27 Hen. 8. were reckoned at about - - 10,000 

If we suppose the colleges and hospitals to have contain- 
ed a proportionable number, these will make about 5,347 
If we reckon the number in the greater monasteries ac- 
cording to the proportion of their revenues, they will 


Carried over 15,347 



Brought over 15)34>7 

be about 35,Q00 ; but as probably they had larger 
allowances in proportion to their nuinlj^r, than tho^e 
of the lesser monasteries, if we abate 5000 upon that 
account, they will then be - - - . 30,000 

One for each chantry and free chapel - - - 2,374* 


Total - 47,721 


But as there were probably more than one person to officiate 
in several of the free chapels, and thej^e were other houses which 
are not included witliin this calculation ; j)erhaps the^ may be 
computed in one general estimate at about 50,000. 

4. As there were pensions paid to almost all those of the greater How the 
monasteries, the king did not immediately come into the full 
enjoyment of their whole revenues. Hovveter, out of what did posed ofJ 
come to him, he founded six new bishoprics, namely, those of 
Westminster, (which was changed by (jneen Elizabeth into a 
deanry with twelve prebends, and a school,) Peterborough, Ches- 
ter, Gloucester, Bristol, and Oxford. And in eight other sees 

he founded dcanries and chapters, by turning the j)riors and 
monks into deans and prebendaries, to wit, Canterbury, Win- 
chester, Durham, Worcester, Rochester, Norwich, Ely, and 
Carlisle. He foiiiuled also t]ic colleges of Christ Church in Ox- [ 543 ] 
ford, and Trinity hi Cambridge, and finished King’s College 
Chapel there, lie* likewise founded professors!) ij)s of divinity, 
law, physic, and of the Hel)rew and Greek tongues, in both the 
said universities. He gave the house of Grey friars, and St. Bar- 
tholomew’s hospital, to city of London; and a perpetual pen- 
sion to the poor knights at Windsor; and laid out great sums in 
building and ibrtifying many ports in the channel, and intended 
to have done more; but whether out of policy, to give content to 
the nobility and gentry by selling tliese lands allow rates, or out 
of easiness to his courtiers, or an unmeasured lavishness in his * 
expences, he soon disabled himself faun it, and nothing further 
was done by him. (5) 

5. (r) Upon the witole, it is observable, that the dissolutipn of 


(5) By 1 & 2 /Vi. M. c, 8. § 40., coufiriiied hy 1 El, c. 1 . § 32., who- 
soever shall by any ecclesiastical process soever, molest any person 
for any of the lands, &c., belonging to tlie abbeys, abolished 
by IIcn*S,, shall incur the penalties oi* a preemunire^ under 16/2. 2. 
c, 5. 

(r) However much abused the monastic institution appears to 
have been in later times, by crafty and licentious men (and we must 
allow it to have been sufficiently complained of), it was, at first, 
calculated to afford a religioiip asylum to those" who wished to 
cultivate the three virtues, which it chiefly recommended, namely, 
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to the reformation, by a king and parliament of the Roman catho- 


continence, poverty, and silence. In the earliest ages we find 
hermits^ of a solitary disposition of mind, secluding themselves from 
society, and dwelling in cells remote from human intercourse. Of 
these it has been said, that they were either beasts or gods, that is, 
that th^ are either more or less than men. But the monks professed 
very different principles : to their fraternity the virtues of hospitality 
and charity were essential duties; they cultivated the arts and 
sciences useful to mankind ;• and their seclusion from the world was 
intended only to preserve their virtue. 

To persons professed, of both sexes, marriage was forbidden for 
the remainder of their lives ; and in some instances was ? bar to their 
assuming the monastic habit. This was thought a sacrifice likely to 
wean their desires from worldly objects, and enable them to dedicate 
more entirely both their minds and bodies to the service of God. 
Their profession was in some respects a civil death. * They made 
their testaments before they took their vows, as if about to depart 
life, and were ever afterwards prohibited from acquiring possessions 
by the severest penalties. Between the members of the convent, 
a perfect equality reigned as to property ; none was richer or 
poorer than the rest. They ate, and drank, and slept at stated 
times, in the same room, abstaining much from flesh and wine, 
and distributing the remainder of their repast to the poor. All 
excess of diet, garment, and furniture was prohibited, and habitual 
silence particularly recommended to tlieir observance. This instance 
of self-denial seems to have been adopted by them with great reason ; 
for loquacity usually breeds disputes which .destroy the harmony of 
small societies, and to him who is accustomed to talk much even 
prudent silence becomes an irksome burden. The nuns had con- 
fessors appointed by the bisliops, and all strangers were forbidden to 
enter the monasteries except on necessary occasions. In a word, 
every measure was adopted that could mortify the natural vanity and 
concupiscence of the human mind ; to promote which ends the more 
effectually, both monies and nuns vowed subjection to the regulations 
of their respective orders, and an almost implicit obedience to the 
head of their community. H9ncc it is apparent that those Saxon monks 
mentioned by Mr. Hume in the first volume of his history, who mixed 
with the world, had liberty to marry, and were not subject to the 
rigid'Fules of an order, were monks only in name, and not in reality. 
As the hardships of a life, such as wc have described, could not be 
supposed to suit every dispositioFi, a certain time of probation was 
allowed to the novices, which differed in the different religious 
houses, being either one, two, or three } ^ars at most. 

These characteristics point out the monks to have been an order 
of men very distinct from the clergy. It was their duty to mourn, 

not to teach,” for teaching implies talking, and an intercourse 
with mankind, whereas their vowr was to observe solitary silence. 


See as to the legaf consideration of civil death, J Bla. Com* 139, 133. 
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lie commauioiii in almost all points except the king’s supremacy : 
and the pope by his bulls and licences had shewed the way 
before. * 

One thing greatly to be lamented is, thrft in the hurry of the 
dissolution, better provision was not made for the performance 
of divine offices, in such churches as had been appropriated to 
the monasteries, which both the ministers and parishioners of 
those places suffer for to this da}’, and is justly accounted a scandal 
to our refonnation. 

Another thing to be lamented is, the loss of a great number of 
excellent books, to the unspeakable detrinjent of the learned 
world. For there was scarce any religions house bu]: had a 
library, and several of them very good ones. From their cliro- 
nicles, registers, and other books relating to their own houses 
and estates, the history and antkpiities of the nation in general, 
and almost every particular part of it, might* have been more 
fully discovered. The many good accounts of families ; of the 
foundation, establishment, and appropriatioii of several parish 
churches, and the endowment of their vicarages i of the ancient 
bounds of forests, counties, hundreds, and parishes; of the pri- 
vileges, tenures, and rents, of many manors and estates, and the 


‘‘ If,” says St. Jerome in one of his epistles, you wish to exercise 
“ the office of a presbiter, if tbe post of the burthen of a bishopric 
<< please you, live in towns and cities, and let the care of others 
constikite the borK?fit of your own soul; but if you wish to be 
‘‘ what you are called,- a manky to l<»ad a solitary life, what have 
** you to do in cities, which are filled with crowds?” Their pro- 
fession was not, however, incompatible with the clerical order ; and, 
if they were found worthy of that honour, and obtained the con- 
sent of their abbot, they might be ordained by the bishop, and 
were frequently advanced to the highest offices in the church. 
Indeed their learning and eloquence made tlicm serviceable to the 
bishops, who, on that account, were glad to draw them from their 
monasteries into the towns, and employ them in controversial divi- 
nity. But as they generally retained a partiality for their monastic 
order and vow, and in many points disputed the authority of the 
bishop, when it interfered with the regiilat'ions of their houses, and 
also procured the richest church livings to be aj)propriated to their 
own use, they at last excited the resentment both of the laity and 
clergy. ^ It was from their institutions, however, that the regular 
clergy (who lived together in towns, and were thereby distinguished 
from the seculars, who were distributed amongst the eomUry parishes) 
borrowed the monastic rules by which they governed their communi- 
ties. See on this subject, Nov. 5, with the exposition of Cujac. 
tom. iii. Dc cons. Dist. 5 c. 33. HieronimAoiiui, ep. 13. 
Pflm-g.368. Z/rtr/tu. 30fJ. Cwto, 1152.; 9ppropriah^^ and 

the two first chapters of an ingenious publication of J^Ir. Highmore o?i 
Mortmain. 
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like, which we meet with in such of their books as have been pre- 
seiwed, is a sufficient proof that the advantage would have been 
still greater, if we ha^l been so fortunate as to preserve more of 
them. 

It is not presumed here to determine, whether they were more 
hurtful or beneficial to the kingdom. The choicest records and 
treasures of learning were preserved in these houses. They were 
sch(X)ls of learning and education; for every convent had one 
person or more appointed for this purpose ; and all the neigh- 
bours that desired it, might have their children taught grammar 
and church music there, without any expence to them. In the 
nunneries also, young women were taught to work and to read : 
and not only the lower rank of people, but most pf the noble- 
men’s and gentlemen’s daughters were taught in those places. — 
All the monasteries were in effect great hospitals ; and were 
most of them obliged to relieve many poor people every day. 
They were likewise houses of entertainment for almost all tra- 
vellers. — And the nobility and gentry provided not only for 
their old servants in these houses, by corroclies, but for their 
younger children and impoverished friends, by making them 
first monks and nuns, and in time priors and prioresses, abbots 
and abbesses. 

On the other hand, they were very injurious t6 the secular and 
parochial clergy ; by taking to themselves many pi*ebends and 
benefices, by getting many cluirclies appropriated to them, and 
pensions out of many others ; and by the cxempLions they got 
from the episcopal jurisdiction, and from the payment of tithes. 
And they were no less injurious to the nation in general, by de- 
priving the public of so many hands, which might have been very 
serviceable to it in trade and other employments: by greatly 
diminishing the number of people, in conscqueiice of the institu- 
tion of celibacy ; and by their houses or churches being sanctu- 
aries for almost all manner of offenders. And if the superstition 
liad continued, and Hie zeal of establishing religious institutions 
had exerted itself witl? equal vigour to the present age; we 
should by this time have been a natiou of monks and friars, or 
probably liave become a prey to some foreign invader. 

ipjiamanjy. See 





[See ugejJ.] 

1. lYTORTMAlN is, where lands and tenements are given to 
any corporation, sole or aggregate, ecclesiastical or tem- 
poral; and is called as coming into a (kad hand; 



because the lords of the fee could receive nothing of the alienee 
any more than frjm a dead hand, but lost their escheats and 
services before due to them. 1 InsL 2. ^ 

2. Before the statutes of mortmain ( 5 ), bodies once incor- [ 547 3 
porated might have been endowed, perpetuis fiduns temporibus^ Restrainu 
without licence from the king or any other. Gibs. 641. 

But by ch, 36. of the greai charter^ 9 Hen, 3., commonly called 
the statute of mortmain i it shall not be lawful to any to give his 
lands to any religious house, and to take the same land again to 
hold of the same house. Nor shall it be lawful to any house of 
religion to take the lands of any, and /o lease the same to him of 
whom lie received it. And if any from henceforth give his lands 
to any religipus house, and thereupon be convict^ the gift shall be 
utterly void, and the land shall accrue to the lord of the fee. 

There were two causes of making this statute ; one that the ser- 
vices that were due out of such fees, and which in the beginning 
were created for the defence of the realm, were iinduly witlulrawn ; 
the other cause was, that the chief lonls did lose their escheats, 
wardships, reliefs, and the like. 2 Inst. 75. 

But the ecclesiastical })crsons (who in this were to be com- 
mended, that they had ever the best learned men in the law that 
they could get, <jf their counsel) found many ways to creep out 
of this statute; to wit, religious men, as abbots, j)riors, and other 
ecclesiastical persons regulai^ to purchase lands holden of them- 
selves, or take leases for long term of years, and many other 
devices tliey had to escajie out of this statute ; and bishops, par- 
sons, and other ecclesiastical persons secular, took themselves to 
be out of this statute. 2 Inst, 75. 

The statute of the 7 Ed'ei, 1. st, 2., commonly called the statute 
De rclvfiosis^ intended to provide against these devices, which is 
as followeth : Where of late it was provided, that religious men 
should not enter into the fees of any without licence and will of 
the chief lord ; and notwithstanding such religious men have en- 
tered as well into their own fees, as into the fees of other men, 
appropriating and buying them, and^ sometimes receiving them 
of the gift of Olliers, whereby the services that are due of such 
fees, and which at the beginning were provided for the defence 
of the realm, arc wrongliilly withdrawn, and the chief lords do 
lose their escheats of the same; il is ordained that no jicrsoii re- 
ligious or other whatsoever he be, that mil buy or sell any lafids 
or tenements^ or under the colour of gift or lease, or that will re- [ 548 3 
ceive by reason of any other title whatsoever it be, lands or tene- 
ments, or by any other craft or engine will [>resume to appro- 

(^) The rcailer wiil find an ingenious deduction of these acts of 
parliament, and of the evasions which rendered tliem necessary, in 
Mr. Higkimres llklory (f Mortmain, 
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priate to himselfs under pain of forfeiture of the same, whereby 
such lands or tenements may any wise come into mortmain ; and 
if any person, religious or other, do presume either by craft or 
engine to offend agaiiist this statute, it shall be lawful for the 
lord of the fee to enter, and upon his neglect the king shall 
enter. 

T/^a^ xsoill buy or sell any lands or tenements^ <5*^.] The transla^ 
tion here, as in many other places in the printed books, seemeth 
to be imperfect. Tlie sense is this : It is ordained^ diat no persoti, 
religious or other, whatsoever he be, shall presume to buy or sell, 
or under colour of gift, or lease, or any other title wliatsoever to 
take of any person, or by any other means by ct'aft or engine to 
appropriate unto himself any lands or tenements, whereby such 
lands and tenements may in any wise come into mortmain ; on 
pain of forfeiture of the same. The words are in the original, 

Statuimifs ^md nulhis religiosus ant alivs quicumque terras 

“ aut tenemcnia aliqna emere vet vender e aut sub coloi'e donalionis 
“ aut tcmiini vel alterim iituli cujuscnmque ab aliqm recipere aut 
alio qiwrvis modo arte vel ingen io sibi apqn opriare presumai sub 
for is fact lira eornmdem per quod ad mamm mortuam terra et tenc-- 
menta hujmmodi deveniant quoquo modoy 
Either by craft ai' engine^ A man w^ould have thought that 
this should have prevented all new devices ; but they found also 
an evasion out of this statute ; for this statute exteiidetli but to 
gifts, alienations, and other conveyances, made between them and 
others, by craft or engine ; and therefore they gave over them, 
and they pretending a title to the land that they meant to get, 
brought a prcecipe quod reddat against tlic tenant of the land, and 
he by consent and collusion should make default, and thereupon 
they should recover the land, and enter by judgment of law ; and 
so tlie statute was defrauded, 2 Inst. 75. 

When this new invention was also provided for, and taken away 
by the statute of the IS Ed. 1. c.32. yet they found out an evasion 
out of all these statutes ; for now they would neither get any lands 
by purchase, gift, lease, of recovery, but they caused the lands 
to be conveyed by feolTment or in other manner to divers persons 
and their heirs, to the use of them and tJieir successors, by reason 
whereof they took the \ refits. But this was enacted by the statute 
of the 15ii/67/. 2. c. 5. to be mortmain, within the forfeiture of 
the said statute of the 7 Ed. 1. 2 Inst. 75. 

[ 549 ] **^^*^^ statute of the 15 Bic/i. 2. did extend only 

to bodies corporate j therefore by the ^23 Hen. S. c. 10. it is en-- 
acted as followeth : Where by reason of Icollments and other 
assurances made of trust, of lands and other hereditaments to 
the use of parish churches, chapels, guilds, fraternities, common- 
alties, companies or brotherhoods, erected and made of devotion 
or by common assent of the people mthout any corporation^ or 



for obits or other like uses, there groweth and isslieth to the king 
and other lords and subjects of the realm the like losses and other 
inconveniences, anJ is as much prejudicial to them, as in case 
where lands are aliened into mortmain ; it is enacted, that all 
and every such uses shall be void ; and all collateral assurances 
in defrauding of this statute shall be also void ; and this statute 
shall be interpreted most beneficially to the destruction of such 
uses. 

M. 34 & 35 Eliz. Martindale and Martin. ‘In ejectment by 
T/ie lessee of sir Edward Clere against The lessee of Peacock^ for 
certain lands in Thetford, upon a special verdict, the case was : 
An ancestor of sir Edward Clerc devised certain lands to divers 
and their hejfs (under whom Peacock claimed) to the use of them 
and their heirs, upon this trust and confidence, that they out of 
the profits of it should erect a free school, and pay so much to 
the master yearly, and so much to the usher,’ and should give 
10/. a year to five poor men ; and the question was, whether 
these uses were void by the statute of the 23f-Tcn,S. c, 10. And 
after argument, all the justices held, tlurt tliis disposition was not 
restrained by the statute ; for that w'as only to restrain supersti- 
tious uses, and never intended to restrain uses that were in 
favour of learning and relief of the poor. Cro. EHz. 288. 

And lord Coke says, that any man, notwithstanding this statute, 
may give lands or other hereditaments to any person or persons 
and their heirs, for ‘the finding of a preacher, maintenance of a 
school, relief and coini’ort of maimed soldiers, sustenance of poor 
people, reparation of churches, highways, bridges, causeways, 
discharging of the poor inhabitants of a town of common charges, 
for the making of a stock for poor labourers in husbandry, and 
poor apprentices, and for the marriage of poor virgins, or for 
any other charitable uses ; and it is good policy upon every such 
feoffment or estate, to reserve to the feofter and his heirs a small 
rent, or to express some such consideration of some small sum : 
so that the feoffees may be seised to their own use, and not to 
the use of the feoffer, by which it is oi\t of doubt that this statute 
cannot make void the use. I Co. 2G. Gibs. 645. 

3. Though the prohibition by the statute of mortmain in the 
magna charta was absolute; yet with proper licence alienations 
might still be made, as appears from the preamble of the statute 
De rcligiosis before mentioned. 2 Inst. 74. 

A7id by the 18 Edw. 3. st. 3. c. 3. If prelates, clerks beneficed, 
or religious people, which have purchased lands, and the same 
have put in mortmain, be impeached upon the same before our 
justices, and they shew our charter of licence, and process there- 
upon made by an inquest of ad quod damnum^ or of our grace, or 
by fine ; they shall be freely let in peace without being farther 
impeached for the same purchase. 
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* And then Car. 2. c. 3. Every owner of any impropriation, 
tithes, or portion of tithes in any parish or^chapelry, may give 
and anneit the same ^or any part thereof^ unto the parsonage or 
vicarage of the said parish church or chapel where the same do 
lie or arise, or settle tlie same in trust for the benefit of the said 
parsonage or vicarage, or of the curate and curates there suc- 
' cessively where the parsonage is impropriate and no vicar en- 
dowed ; without any licence of mortmain. § 7. 

And if the settled maintenance of any parsonage, vicarages, 
churches, and chapels united, or of any other parsonage or vi- 
carage with cure, shall ript amount to the full sum of 100/. a 
year clbar and above all charges and reprizes ; it shall be law- 
ful for the parson, vicar, and incumbent of the same, and his 
successors, to take and purchase to liim and his successors, 
lands, tenements, rents, tithes, or other hereditaments, Avithout 
any licence of mortmain. § 8. 

This licence was frequently given by the king, notwithstand- 
ing the statutes to the contrary ; partly by reason that tlie statutes 
gave to the king a right of entry in case of alienation in mort- 
main, if the lords did not enter within such a time ; and this 
seemetli reasonable, because thereby the king only gives up that 
right of entry which those statutes do give him for the forfeiture, 
which every mesne lord might also do as well, so far as he had 
a riglit by those statutes : and pai^tly because the kings claimed 
a power inherent in the crown to dispense with statutes or acts 
of parliament. 2 Haw. 391. 

But this dispensing power was carried so very high in the 
C 551 ] reign of king Janies the second, and found to be of such danger- 
ous consequences as to make the execution of the most necessary 
laws in eflect precarious, and merely dependent on the pleasure 
of the prince ; and it seeming highly incongruous, tliat the king 
should have a kind of absolute unlimited power in dispensing 
with laws wherein the church and slate have the highest interest, 
w hen at the same tiiije he hath no pow'er at all to dispense with 
any law which vests the least right or interest in a private sub- 
ject; it was found by experience necessary to declare and enact, 
br/ fpe 1 JViU. ness. 2. c, 2. that no dispensation by no7i ohslante to 
any statute shall be aiiowcd; but that the same shall be held 
void and of none eflect, except a clispeiisation be allowed in 
such statute. 2 Haw. 39 L 

But with respect to alienations in mortmain, power was after- * 
wards given to the king to grant lu’cnces as followelh, by the 
statute of the 7 & 8 Will. c. 37. viz. Whereas it w ould be a great 
binderance to learning and other good and charitable works, if 
persons well inclined may not be permitted to found colleges or 
schools for encouragement of learning, or to augment the reve- 
nues of colleges or schools already founded, by granting lands. 



tenements, rents, or other hereditaments, to sifch colleges or 
schools, or to grant lands or other hereditaments to other bodies 
politic or incorporafed, now in being, or hereafter to be incorpo- 
rated for other good and public uses ; it is'enacted, that it shall 
be lawful for the king, his heirs, and successors, when and so 
often as they shall think fit, to grant to any person or persons, 
bodies politic or corporate, their heirs and successors, licence to 
alicne in mortmain, and also to purchase, take, and hold in 
mortmain, in perpetuity or otherwise, any huids, tenements, 
rents, or hereditaments wliatsocver, of whomsoever the same 
shall be holden ; and the same shall ilot be. subject to any for- 
feiture, by reason of such alienation or ‘acquisition. • 

And bij the 2 & 3 A}ine^ cA\. It shall be lawful for any person . 
by deed inrofled, to give to the corporation for augmenting the 
niaiatenancc of the poorer clergy, any lands or goods for that use 
and purpose, without any licence or writ oi^etd quod dammanr ; 
the statute of mortmain, or any other statute or law notwith- 
standing. 

4. Btj the 9 Geo. 2. c. 36. Whereas gifts or ’alienations of lands, 
tenements, or hereditaments in mortmain are prohibited or re- 
strained by magna charta and divers other wholesome laws, as 
prejudicial to and against the common utility, nevertheless this 
public mischief hath of late greatly increased, by many large and 
improvident alienations or dispositions made by languishing or 
dying persons, or by other persons, to uses calletl charitable useSf 
to take place after their deaths to the disherison of their lawful 
heirs (6); it is cnactedy tliat from and after June 24, 1736, no 
manors, lands, tenements, rents, advowsons, or other heredita- 
ments, corporeal or incorporeal, whatsoever, nor any sum or 
sums of money, goods, ciiattcls, stocks in the public funds, se- 
curities for money, or any other personal estate whatsoever to 
be laid out or disposed of in the purchase of any lands, tene- 
ments, or hereilitamcnts, shall be given, granted, aliened, limited, 
released, transferred, assigned, appointed, or any ways conveyed 
or settled, to or upon any person or j)ersons, bodies politic or 
corporate, or otherwise, for anj/ estate or interest whatsoever (7), 
or any ways charged or incumbered by any person or persons 
whatsoever, in trust or Ibr the benefit of any charitable uses 
whatsoever ; unless such gift, conveyance, appoinlnient, or set^ 


(6) The object of this statute was wholly political, and intended 
to have only a local operation in preventing new acquisitions in 
mortmain in England ; nor are alienations in mortmain inter vivos p7'o- 
hibited, though regulated by the act. A real estate, therefore, or money 
produced by the sale of a real estate in Grenada, may be devised to a 
charitable use. Attoi'nep Gen. v, Stewart, 2Meriv, 143. 163. Ambl.S7S, 

(7) This extends to leaseholds. Attorney Gen* v. Graves, AmbLl55. 
Same v. Tomkins, id* 216. S. P. 


Further rc- 
&trainte by 
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tlement^ of any such lands, tenements, or hereditaments, sum or 
sums of money, or personal estate {other dian stocks in the pul>- 
lie funds), be made bv deed (8) indented, sealed, and delivered, in 
the presence of two or more credible witnesses, twelve calendar 
months at . least before the death of such donor or grantor (in- 
cluding the days of the execution and death ), he inroUed in 
his majestjfs high carnet of chancery {d) within Six calendar months 
next after the execution thereof;' and unless such stocks be 
transferred in the pubKc books usually kept for the transfer of 
stocks; six calendar moiiths at least before the^death of such 
donor or grantor (includiA^ the days of the transfer and death); 
and unless the same be made to take eifect in possession for the 
charitable use intended^ immediately from the makjng thereof ; 
and be without any power of revocation, reservation, trust, con^ 
dition^ limitation, clause, or agreement whatsoevet^ for the henfit 
of the donor or grhntor^ or of any per son or persons claiming under 
him, §1.(1) 

Provided, that nothing herein before mentioned, relating to 
the sealing and delivery of any deed or deeds twelve calendar 
months at least before the death of the grantor, or to the trans- 
fer of any stock six calendar months before the death of the 
grantor or person making such transfer, shall extend to any pur- 
chase of any estate, or interest in lands, tenements, or heredita- 
ments (2), or any transfer of any stock, to be made really and 


(8) If there be in a deed one limitation to an use, whicli is a 
charitable use within stat. 9 Geo, c. 36., that act does not, there- 
fore, avoid other limitations in the same deed which are not within 
it. Doe d. Thompson y. Pitcher ^ 6 Taunt, 2 Marsh, 61. S. C. 

(9) Copyholds are equally within the operation of this act as free- 
holds ; and although they pass by surrender and not by bargain and 
sale, yet the uses of the surrender may be declared by deed, indented 
and enrolled. Doe d. Homon v. Waierton^ HD.SfA. Hep, 14?9. ; and 
bce Arnold v. Chapman, 1 Ves. 108. tSemble, the court cannot pre- 
sume bargain and sale, and enrolment, to have been made. 

(1) A grant of lands ni trfist, perpetually to repair, and if need be, 
rebuild a vault and tomb standing on tlic land, and permit the same 
to bf used as a family vault for the donor and her family, and in 
default thereof, then over to the other trustee, is not a charitable 
use witliin these words. Doe d. Thompson, v. Pitcher, 3 M,Sf S, 407- 
6 Taunt, 359. 2 Marsh, 61. S. C. 

(2) The owner of land having at his own expence built a chapel 
which was used for public worship, ami the congregation having 
subscribed a sum to enlarge and improve it, he in consideration 
thereof demised the premi.«es, by lease for twenty-three years, at a 
pepper-corn rent during his life, and 10/. per ann. after his death. 
A declaration of trust was afterward.^ executed by some of the lessees, 
declaring that thby would hold the premises in trust for the congre- 
gation assembling at the chapel ; and that in case the public worship 
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bona fide for a full and valualde consideration) actaally paid at or 
before tlie making such conveyance or transfer^ without fraud or 
collusion. 9 Geo*2. 36. $ . 

And all gifts, grants, conveyances, appbintments^ assurances, 
transfers, and settlements whatsoever, of any lands, tenements, 
or other hereditaments, or of any estate or Interest therein, or of 
any charge or incumbrance affecting or to affect any lands, tene- 
ihents, or hereditaments, or v ^ any stock, money, goods, chattels, 
or other persiional estate or securities for money, to be laid out 
in the purchase of any lands, tenements, or hereditaments, or of [ BBS ] 
any estate or interest therein, or of Any charge or incumbrance 
affecting or to affect the same, or to or in trust for any oharitable 
uses whatsoever, which shall after the said i^4th day of June, 

1736, be made in any other manner or form than by this act 
is directed, shall be void. § 3. 

Provided always, that tliis act shall not extend to make void 
the dispensations of any lands, tenements, or hereditaments, or 
of any personal estate, to be laid out in the purchase of any 
lands, tenements, or hereditaments, which shall be made in any 
oilier manner or form than by this act is directed, to or in trust 
for either of the two universities, or am/ of the colleges or 
hmises of learning within either of the said universities (3), or to 
or in trust for the colleges of Eton, Winchester, or Westmin- 
ster, for the better support and maintenance of the scholars only 
upon the foundations of the said colleges of Eton, Winchester, 
and Westminster. .J4. 

Provided nevertheless, that no such college or house of learn- 
ing, which doth or shall hold or enjoy so many advowsoiis of 
ecclesiastical benefices, as are or shall be equal in number to 
one moiety of the fellows*, or jiersons usually styled or reputed as 
fellows; or where there are or shall be no fellows or persons 
usually styled or reputed as fellows, to one moiety of the students 
upon the foundation, whereof any such college or house of learn- 
ing doth or may, by the present constitution of such college or 


should be there discontinued, then that they would assign the 
premises for civil purposes. It was Jield, that this was a convey- 
ance for the benejit of a charitable use, and therefore void within 
9 Geo. 2. C.26. § 1- Also that neither the sum agreed to be expended 
on the premises, nor the rent reserved at the death of the lessor, 
could be considered a full consideration paid for the lease, so as to 
bring the case within § 2 . ; and also, that the declaration of trust, 
though executed only by some out of the several lessees, was 
evidence against all, of the purpose for whicli the leases was granted. 
JJoe d. Welland v. HawthorUf Rep. 96. 

(3) This exception only extends to colleges then established. 
Christ* s College case, Cambridge^ \Bla.Rep.9% ; and see that case 
passinty as to how far benefactions to the universities arc within the 
statutes of mortmain. , 
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learnUigs consist, be capable of purchasing,^ ac- 
quiring, receiving, taking, holding, or enjoying, any othe^-advow- 
sona. of ecclesiastical benefices by any means whatsoever : the 
advowsons of such ectlesiastical benefices as are annexed to, or 
given fot* the benefit or better support of the headships of any of 
the said colleges or h^ses of learning, not being computed in 
the number of advowsona hereby limited. 9 Geo, 2 c. 3fi. § 5. 

The restriction contained in this* section, so far as it relates to 
the colleges or houses of learning within the two universities of 
Oxford and Cambridge, is repealed by 45 Geo. 3. 101. And 

by 43 Geo, 3. c. 107% this act shall not extend to lands, &c. be- 
queathed to the governors bf queen Anne’s bounty. 

Ill the case between AMurnham and Bradshaw * — Whereas 
by an order made on the hearing of this cause in the high 
court of chancery, the lltli day of Dec. 1738, by the right hon- 
ourable the lord liigli chancellor of Great Britain, his lordship 
(among other things) declared the will of Robert Bradshaw, in 
the said order named, to be well proved, and that the first ques- 
tion in the cause appeared to be a j^oint of law, arising on the con- 
struction of a new act of parliament whicli had never come in 
judgment before, and to be a matter of great consc(iueiicc ; for 
which reason his lordship thought it fit, in order to the settling 
the Ia\v thereupon, that the opinion of all the judges should be 
taken on the following case: viz, Robert Bradsliaw, clerk, on- 
the 20th day of November, in the* vonr 1734, duly made and 
executed his last will and testament in writing ; and by the said 
will gave and devised divers lands and tenements to trustees and 
their heirs, in trust or for the benefit of certain chariUible uses 
therein mentioned, amongst several other trusts. Die statute .of 
the ninth year of his present majesty’s reign, for restraining the. 
disposition of lands in mortmain, commenced Irom and after-the 
24th day of June, in tlie year 1736. In July, 1736, the testator 
died, without revoking or altering the said will. Qiieerc^ Whether 
such gift or devise, -o far as the same relates to the charitable 
uses aforesaid, be good in law notwi,thstanding the statute or not. 

We have heani counsel on all sides, and are of opinion, 
that the gift or devise, so far as the same relates to the charitable 
uses tiforesaid, is good law notwithstanding the said statute* (/). 


Sergeant’s Inn, 
Dec. 4, 1739. 


Wm. I-ce. 
J. Willcb. 

J. Coniyns 
F. Page. 
Law Carter. 
E. Probyii. 


J. Fortescue A. 
W. Fortescue. 
W. Chappie. 

T. Parker. 

M. Wright. 
(Judge Denton 
being absent.) 


(/) S. C. 2 Aik, 36- Barn, Ca, Cha, 7- In tlie addenda Xo Higkr. 
more on Mortmain^ p. 1., it is said, that the testator became insane 




It hath been determined, that if a man ddlsefhhU tahd td 
trustees, to be tunud into money^ and that moneylaid mi in a 
charity, it is not gbod^ within this act; for it is an interest arising mone/. 
out of land, (u) So a devise of a mortgage, or of a term [ 555 3 
years, to a charity, is not good ; for the words of the statute are, 
that the lands shall not be conveyed dr settled, for any estate or 
interest uohaisoever, or a^iy ways charged or incumbered, in trust, 
or for the benefit cf any charitable use (u). 

from the time of making his will, and remained so till the time of his 
death. The same point was ruled in Wiliet v. San(ford, 1 Vezey, 178 
and 186. And of a devise of a trust of cgpyhold lands by a will made 
anterior to the statute, though the lands were not surrendei^d to the 
use of the will. AtU Gen* v. Andrem, 1 Vezcy, 225^ See Barn, Ch* 

Rep* 9* 

(u) Ait* Gen* v. Lord Weymouth, in the case of Sir John James's 
will, Amb* 20. Mogg v. Hodges, 2 Vez. 52* \yiien land is devised, 
subject, to the payment of a sum of money to a charity, it may 
become a question whether the money shall fall to the devisee, the 
residuary legatee, or the heir at law. See 8 :Mod. 222* In Arnold 
V. Chapman, 1 Vezey, 108., a testator having devised a copyhold 
estate to C., he causing to be paid 1000/. to his executors, who were 
to give the residue of his estate to the Foundling Hospital ; lord 
Hardwicke decreed the 1000/. to be paid by the devisee to the heir 
at law ; and the same point is said to nave been ruled by Sir Thomas 
Sefioel, M. R. in Bland v. Wilkins ; see 1 Bro* C. C* 61. In these cases 
the money excepted, must ha^e been considered as part of the pro» 
duce of land undisposed of. But in Barrington v. Hereford, where 
1000/. was left to be laid out in lands for B,, charged with an annual 
sum to a charity, the iVlastcr of the Rolls gave it to the residuary 
legatee : but lord Apsley, C. decreed in favour of the specific 
devisee, the charge arising put of his estate. S. P. by Lord Northing- 
ton, C. in Jackson Hurlock, \Bro* C. C.61. [and Wright v. Rov), 

1 Bro* C. C* 61. ;] contra by lord Camden, C., in Gravenor v. Hallum, 

Amb, 648, in favour of the heir at law, from the apparent intention of 
the testator, and the reluctance of the court to disinherit the heir ; 

[and see Dourour v. Motteux, 1 Ves* 320. So when it is an exception 
out of the devise. Wright v. //ow.] 

i o) Att, Gen. v. Meyrick, 2 Vez. 4'4'. ; ^same v. Graves, Amb, 155. ; 

Amb* 216, 635. oo a devise of a lease for years, held under the 
crown, of the right of laying mooring chains in the river Thamcsi, is 
within the act, (Negus v. Coulson, Aftw. 367.) ; and a legacy of money 
being attached to a devise of houses, the latter part of the bequest 
falling within the statute, the whole was decided to be void. Att, 

Gen. V. Goulding, 2 Bro. C. C. 4?28. But an annuity is not within the 
statutes, being to be provided out of the personal assets. High* 
more, 99- . A sum of money secured upon turnpike tolls is an interest 
in land within the act. Knapp v. Williams, 4? Vez. 430. And it has 
been so held with respect to bonds of commissioners of a turnpike. 

Hotios^ V. Chapman, 4 Ves* 542. And money secured by assignment 
of the poor rates and county rates, was held to be*within the met. 

Finek v. Squire, 10 Ve^.iil* ' 
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Ofnmuj Sajtiso fiwn^jgiven to be hidmi in Imds is 
P ** the (t»), but iikmi^ giv^ generally is not; and if jpdoney 
autmiMidfi ^ jYj ic^dg, Qir othet^ume to a charitable usc^, it 

C £56 ] hath been determined that such devise is good, by reason of 

words [p9' (ahemise"]. As in tlie case of, Smesbjf and Holiins^ 
Aug. 6, 1740. John Naylor in 17S3 made his will in tbesa 
words; I will and desire that my executors, within twqlye 
months after my decease, do settle and secure, by purchase 
of lands of inheritance, or otherwise, as they shall be advised, 
“ out of my personal estate, one annuity or yearly payment of 
50/. to be paid yearly and distributed for ever, by my exe- 
cutors^ their heirs and assigns, among the poor and indigent 
« people of Leeke in the county of Stafford, in such manner as 
they shall think fit And my will also is, that my executors 
^ do settle and secure one other annuity of 5/., to be paid yearly 
to the vicar of Leeke for the time being for ever, for preaching 
** an annual sermon on the 12th day of October.” And the 
testator devised the residue of his personal estate, to be equally 
divided between his sisters, Mrs. Soresby and Mrs. Hollins. 
— By the lord chancellor Hardwicke* The only question in 
this case is, whether the devise of the two annuities of 50/. and 5/. 
to charitable uses, is void by the late statute of mortmain. It is 
insisted upon by the plaintiffs, the residuary legatees, that it is 
void ; because the direction of the devise is, to setde and secure 
the annuity of 50/. by trust of lands of inheritance: and though 
the words or othef wise are added, they will not vary the case ; tor 
Mi\ Naylors intention was, to give the annuity out of lands of 


{to) So also money bequeathed to the corporation of Queen Anne^s 
bounty : because, by the 16th rule of the corporation, it is to be 

n ed out in the public funds, till laid out in proper purchases of 
s,- by Lord Camden. Widmore v. tVoodro^e, AmbM6S7. 

Sitet JFniita attb ^rntpa^ IV. 4. But it has been decided that a pecuniai^ 
legacy to be laid out in building a parsonage house was not within 
the statute. Glub. y . Att. Gen. Amb. 373. Brodie v. D. of Chando\ 
1 Bro. C. C. 444. ; [or to build a church or hospital, dro.; or to add to 
buildings, if there is no direction in the will to buy land^ Vou^an v. 
Ferrer f 2 Ves. 1 82. And a bequest of 2001. to repair a free chapel' was 
held good, it being only to support that which at the time of the wffl 
was ia mortmaio. HurrU v. Barnes^ Amb. 65 1 • But groufd canndt 
be purposed for the purpose of erection. Ait. Gen, v. Hpde^^ 4^. 
A^bj,7S\. AiUCen, y.Nashf SBro. C.C.5SS- And money h^g 
jgiven to build a church where a qhapel stw^ but the bishop di^j^-* 
fngf Sir L. Kenyon^ M.R., refused to ajiply it to repairing or qthjSt'* 
wi(Ig,' say if^ thit tl^ intention must be implicitly followed, or nothing 
chiild be done. Alt. Gen. v. Bp. of G^ord^ \Bro. C. Ci 444. See 
1 ^ earner. GmAibmf 2 Bro. C. C. 428. In OUphant v. Hmire^ 
2wf'^,43l.'heid,wlat money to be laid out in the purchase 
aUe m^y in Se^iand was not witUn the statute, i Sm€. CLSJi, 




inheritance# But I atn of opinion upon this act c^f fmriiameiity that 
this bequesit was nqt voidi and that there is no authority to con** 
st^ it to be voids if by law it can possibly b6 made good. The 
act of parliament is not at all aimed againit perpetual charidess 
merely as such, or to prevent the est^Iishment or creation of 
thtnn, but is designed against the cases of perpetual charities in 
lands, and (as the title imports) to restrain the disposition of lands 
whereby the same become unalienable. The whole recital, and 
enacting part of the statute, take notice only of the unalienable 
disposal of land, whereby heirs are disinherited ; and theiefore 
the alienation or conveyance of lands Co such purposes are pro- 
hibited. And although there is a clause to prohibits money 
being laid oyt in lands to such purposes as would make them [ 557 2 
unalienable; yet there is no restriction whatsoever upon any one, 
from leaving a sum of money by will, or any other personal 
estate, to charitable uses, provided it be to be continued 
as a personalty ; and the executors or trustees are not obliged 
or under a necessity of laying it out in, land by virtue of 
any direction of the testator for that purpose. Consider, then, 
whether this clause and devise in the will fall within the re- 
straint and prohibition of the statute. And in the first words 
they do fall within them. For the testator directs, that his exe- 
cutors shall settle and assure by purchase of lands of inheritance.^-^ 

And if the testator had rested upon such first words, the devise 
had been clearly void. But tlien he goes on in the disjunctive — 
or otherwise, as my executors shall be advised. And if a devise in 
a will is in the disjunctive, and leaves to the executors two methods 
to do a particular thing by, the one lawfully, and the other pro- 
hibited by law; can any court say, because one method is unlaw- 
ful, that therefore the otfier is so, and the whole bequest void ? 

No ; for if one bequest is lawful, that shall be pursued and take 
effect. — -It hath been further argued against the devise, that the 
words [^cw* evei'l shew the annuities must arise out of some real 
estate, which only is capable of supplying them for ever: for 
personal funds are too perishable and transitory in their nature, 
to answer such everlasting annuities : and suppose a particular 
Him were vested in stock, with design to purchase a particular 
yearly sum or annuity; it may so happen that the company may 
be quite dissolved, or that stock may fall, or interest be so re- 
duced that half the annuity may not be produced. But these * 

cbjeclbns may be overruled. For if the company should be dis- 
;^ived, the principal stock may be taken out, and vested in some 
Q^ber company^ And there may be annuities that may probably 
continue for ever, and yet not payable out of land. 1 will menf 
rion aa instance of one, which has lasted a century and a half, 
and may exist perpetually ; which is. Sir Thomas Whitens cha- 
rity, .being a disposition of money to be employed by continaal 
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roUittion, in loans to poor tradesmen of several sums t6l3e let for 
a settled number of years, and then to be repaid. And toy man 
may, at this day, give^by will a perpetual charity in this manner. 
But if a men by will secures such loans by lands or purchase of 
landsi such devise shall be void, and contrary to the late statute 
of mortmain. If this case had been to be considered by the 
court, before the act ; it would, as the safest method to secure the 
charity for ever, “have recommended and directed a purchase of 
lands : but when this court is ‘precluded from doing it in this 
[ BBS ] manner ; if it can be obtained in any other, there is no reason to 
say the devise is void. — It is said, too, tliat the words l_heir$ and 
Import a purchase in land or soine real thing ; for no per^ 
sonal thing can descend to heirs; and if the money is to be in- 
vested in a personal security, will not go to the heirs, but to the 
executors ; and so the intention of the testator will not be pur- 
sued. I will suppdse, an obligor binds himself^ his heirs, ex- 
ecutors, and administrators, in a sum of money to a papist, who 
obtains judgment upon the bond, and takes out an elegit; in this 
case, I think, it has been held at the assizes, or at least it might 
very well have been so held, that the papist cannot maintain an 
ejectment ; and yet the bond is good to bind the person of the 
obligor and his personal representatives, but not to charge his 
land or his heirs who represent him in his landed capacity. And 
this conies up to the present case; yrhich may secure the charity 
in a double sense, either upon land or personalty, if the law 
would allow both ; and if the law prohibits one only, it certainly 
allows the other. And I am of opinion, upon the whole, that 
there is nothing that makes this bequest void in every part ; but 
that it is good in that way which the lew does not forbid. But 
I would not have it questioned, if a man should by his will direct 
a sum of money to be laid out in land or upon rent-charge to be 
secured upon land for any charity, and in the meantime (till it 
can be laid out) to be vested in government securities for the be- 
^ nefit of the charity, but that that bequest will be void ; because 
the final end and intention of such testator was to dispose of his 
money in land, and the investiture of it in government and per-^^ 
sonql securities w^as but to secure it till a projier purchase of land 
or rent-charge differed, — As to the annuity of 5/., there are 
fewer objections to that than to the other: for there is no direc- 
tion at all for any money or personal estate to be laid out in lancj J 
for the executors are only willed to secure and settL 5/. a year for 
the purpose there mentioned, and it must be secured upon a per? 
sonal fund consistent with the will and intention of the tcstatofir 
and not contradictory to the w’ords of the act of parliamenUr-*? 
And as it is often said in old books by the judges, that ^ I wae 
by at the making of the act of parliament, and the meaning and 
intention of it was then said to be this or that;” so Twas 




at the making of tbii» statute^ and it vras at that^very time said 
by the legislature, that it would not hinder any chadtable distri- 
bution of a person&l* estate. Therefore it was decreed, that the 
devise was good ; and that the money should be invested in 
South Sea stock, for the charitable purposes mentioned in the 
will, (jp) 

Money for erecting an hospital or school, hath been determined 
not to be within the act. As in the case of Vatdghan and JParrer^ 
Teb. 26, 1751 ; John Allen by his will gave money to trustees, 
to erect, in some convenient place in or next the city of York, an 
hospital for the support and maintenance of as many poor old 
men, as the surplus of his effects would admit of, and to put in 
as many as they should think proper in their discretion. In sup- 
port of the cliarity it was insisted, that for such erection it is not 
necessary that land should be purchased ; for if any person will by 
deed give a piece of land to build the hospital upon, the trustees 
might build it there. So if one of the trustees will give it. 
Erecting doth not necessarily mean building, but founding; 
putting it on such a foot that the end may be answered ; which 
was not lor the sake of the building, but that out of the produce 
these poor might be maintained ; and a house might be hired for 
that purpose, as is commonly done by the overseers of the pooir. 
And for this was cited the case of Gastril and Jiaker^ 31 March, 
1747 : the testator’s representatives brought a bill for the residue 
of the personal estate undisposed of by will, against the trustees, 
who were also executors, and who claimed it lor a charity in the 

(a:) S. P. Jn Grimmet v. Grimmctf where the directions were, that 
the money should be invested in parliamentary funds until the 
“ whole could be laid out fn land to the satisfaction of the trustees.” 
Amb^^lO* Highmore on Mortmain^ 73. But where no such election 
or discretion was left to the trustees. Sir Thomas Clarke Master ot* 
the Rolls, decreed the devise void. FsUglish v. Ord, Highmore on 
Mort. 82. And a direction to place money at interest, witil an 
eligible purchase of land could be made, was holden to he within the 
statute by Ashhurst and Eyrc^ Lords Commissioners; Grieves v. Case, 
C. C, 67. [2 Cox. SOI. 1 Ves. jun. 51*8.3 ; where the court ob- 
served, that the case of Grimmet v. Grimmet turned upon a very nice 
criticism of the expression. In the case of Corhyn v. French, a 
legacy to the trustees of a chapel for protestant dissenters, to be 
applied by them towards the discharge of a mortgage on the said 
chapel, was hehl to be void, 4 418. [Where a devise of personal 

property wus made to erect and endow a school, &c. but directcul 
that lands should not be purchased, expressing an expectation that 
they tvorAd be given for the purpose by other persons, this is not 
within the act. Henshaw v. Atkinson, 3 Madd. Fep. 306. Semb. 
overruling. Atto, Gen. v. Tyndall, 2 Eden* s Rep. 201. Ambl.6i\.\ 
and see Atto, Gen. Parsons, 8 Ves. 186. Same Bowles, 3 Atk. 
iM!6.,.aP^^.547.] 
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will in these words : ** I give all the rest and residue of hiy es- 
tate, of what nature soever, to triistees ; In order t6 and ^ 

** wards erecting ft school for the educatioA^of poor boys, ^ In 
such a place, and in shch manner, as the trustees should ajl^int. 
it was insisted to be a lapsed legacy by the mortmain act, and 
that erecting a school must mean buying and building. But his 
lordship held, that erecting included the founding, and totise^ 
quently the maintenance of the master ; which was a different 
C 560 ] thing from the mere school-place itself; but that the end might 
be obtained by hiring a house. And he directed accordingly.*— 
By the lord chancellor Hardwicke : This case comes very near 
that case of the school, ti'or a school imports, there should be 
some place in which the children shall be taught'; fpr it cannot 
mean that it should be in the open air. So doth an hospital im- 
port some place, in which these people should be entertained. 
There is no direction in this will, that any part of this money 
should be laid out in building an hospital ; for et*ect as well im- 
ports foundation as, building; and therefore it was so construed 
in the case of the school ; and so is the word erigimtis construed 
in charters of the crown and private foundations. There is no- 
thing in the statute prohibiting the giving personal estate to cha- 
rity, provided it is not to be laid out in land ; and the words of 
the statute are applied to improvident alienations to disherison of 
heirs. If a personal estate is left to trustees for a charitable use, 
which they direct, and there is no occasion to come to a court of 
equity for direction, there is nothing in this statute restraining the 
trustees from laying out that in land; because, by the express 
proviso, all purchases to take effect in possession are good, not- 
withstanding this act of parliament ; which is a matter may per- 
liaps want a remedy. If indeed these trustees were to come to 
this court for an establishment, the court would never direct it to 
be so laid out in land; but there is nothing illegal disabling the 
trustees from privately doing it, because the statute makes good 
all purchases to take effect immediately in possession. In the 
** present case, if the trustees had ccone before the court, and laid 
a scheme that a certain person would give a piece of ground to 
build this upon : or if they had said, there were in York several 
charitable foundations belonging to the city, and they would let 
them build thereon lor this hospital ; the court would undoubt- 
edly have accepted it. Nay, they might have said, they would 
take a house in ‘York for that purpose ; there is nbthing in the » 
statute restraining the giving money to build. The act of parlia- 
ment meant to leave persons to dispose of personal estate for a 
perpetual charity, but meant to preventthegreat mischief of giv- 
ing land for that, or,mdney to be laid out in land; as that would 
low up Iwd from being used in a commercial way; .which would 
be a detriment to the public. 2 Fez^^ 162. 




So Ja the case of the Attvrn^ .Genet'ol mA B&iXjkSf July 24f^ 

1754; William Bowles by his will gave 500U out of his per* 
sonal estate^ to la^ out part thereof in erecting a small school* 
housei and a little house adjoining for tht master to live in, .the [ 561 3 
whole purchase and building not to e^cceed 200/.; the remaining 
3Q0L to be laid out in the purchase of lands, or in some real se* 
eurity, for the maintenance of the marten It.waf urged, that 
real security meant substantial, good, and effectual security ; and 
therefore was not excluded by the statute. But Hardmcke lord 
chancellor held otherwise ; and that he must take the word real 
in the known, legal, signification of ^t, and could not annex a 
new idea to it ; thereibre the 300/. legacy was void within the 
statute. But as to the 200/. if they could get a piece of ground 
by the gift or generosity of any person, not by purchase, Uiey 
might be at liberty to apply to the court to lay out tlmt 200/. in 
erecting a school-house thereon, but not to ber laid out in land to 
build upon. 2 Vezey^ 547- [&e the opinions of lord Henley 
and lord Nottingham on this case, in AtL Geiu v. TyndaU, 
Amb.6\6.{y)} 

{y) So in a late case William Davies made his will, dated 8th 
August 1788, and thereby bequeathed 2800/. 3 per centy reduced 
annuities, after certain limitations, Jbr and tovoards establishing a 
school in the parish of Bettews in the county of CornvjalL Against 
the charity it was insisted that, under the statute of mortmain, what- 
ever went directly, or indirectly to the purchase of lands for a 
charity was void : that lord Hardwicke in the case before him might 
have decided otherwise, but that the succeeding chancellors (lord 
Nottingham, lord Camden, and lord Thurlouo,) had leant very 
much the other w’ay ; and that here the dividends being to be applied 
towards establishing a scjiool, that could not be executed without 
obtaining an interest in lands, and building a school-house. — But 
the lord chancellor' (lord Loughborough) thought, that though 
under this disposition he could not have directed any part to be 
applied to the purchase of land or building, the master might teach 
in his own house or in the church ; and therefore ordered a scheme 
to be laid before the master, which should not include the application 
of any part of the dividends to the purchase or renting of land. 

Att, Gen* v. Williams, 4 Bro* 526. 

And a bequest for building, repairing, altering, or adding lo and 
Improving alms houses, washeTd valid to the extent of any application 
upon the land already in mortmain, but not of the addition of other 
land. Att. Gen. v. Parsons, 8 Ves. 186. But the ca^ of the 
Att. Gen* v. Botvles has been overruled by subsequent decisions, and 
it has been held that a bequest to ‘‘ build** a chapel simply, imports 
prim& facie that land is to be bought, and the court of chancery 
jrequircs, that the testator , should manifest by his will a purpose, 
that it is to be procured by other means, otherwise the bequest will 
be^void* Chapman w/Brovon, 6 404. And the same rule was 

recognized by lord J^ldon in the case of Att. Gen.*y* Parsons ; [^and 
see HenshaiJi) v. AtMnseh, ante.J ' 
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< Pjfeafihjng is also a €baritable aise within 4;be statstef/and a 
bequest of money to be laid out in land for the benefit €£ the 
- sister. preachers of a cbapel, prodded they did not Hdthirwm from and 
refuse ^dating at the chapel ixJien able as usualy was bolden 
to be void) because the duty of preaching was imposed as a 'con^ 
dition of the legacy. Grieves v. Case^ before Lofds Commissioners 
Eyre and Ashhurst, 4 Bro: CC. 67. 1 Vezcy^jun, 548. But where 
land was devised for life to a preaching minister) not ea ratione qua 
preacher, but on condition that after the decease of die testator 
[ 562 ] he should convey the same to trustees, to take place at the de«- 
cease of the minister, yir tke use of the same preachings &c. and if 
that shoujd be discontinued^ for the use of a school ; two judges 
of the king’s bench held that the minister took the estate ibr 
life, notwithstanding the apparent intention to create a ti'ust for 
the preaching, the words for that purpose being insufficient: but 
that the devise over after his death would be void. I>oe 
AldridgCy 4 Tl Rep. 264. 

.A devise to trustees of a reversion in land to be applied by 
them and their successors, and the officiating ministers for the 
time being of a methodist congregation, as they should from time 
to time think ft to apply the samcs was held not to be a devise to 
charitable uses within the staU 9 Geo. 2. c. 36. Docd. Toone v. 
Copestake. 6 East^s Rep. S28. 

Marshall. 'pjig court will not marshal assets to support a charity ; that 
* 'is to say, will not throw the testator’^ d^bts on his real estate, in 
order that his personal may suffice to pay a legacy to charitable 
uses. Mogg V. HodgeSs 2 Vez. 52. Alt. Gen. v. Tyndalls Amb. 614. 
Makeham v. Hoopers 4 Bro. C.C. 1 53, •with the cases there cited. 
But in Alt. Gen. v. Caldwells Amb. 635., a testator having willed 
the residue of his personal estate, consistirfg of his effects, annuities, 
mortgages, bonds, and notes, to be sold, and the produce given 
to a charity ; the devise of the mortgages was void ; but the mas- 
ter of the rolls ordered an equitable arrangement of the personal 
assets, so that the mortgages might be first applied in payment 
of debts, and a large fund thereby left for the charity. But in a 
subsequent case, sir L. Kenyons M. R. declared that he could not 
recognize a distinction between a specific gift of a mortgage 
whidt was void, { Ati. Gen. v. Muricks 2 Fez. 44.) and a gift of 
a residue in which it is comprised. In both cases it is an interest 
in land which cannot pass by the statute, but must go in &vour 
of the parties legally entitled to the benefit of it. And he ordei'ed- 
the debts, legacies, and costs of the suit to be paid out of the testa-* 
tor’s ^general piei*sonai estate, and out of the monies secured upon . 
mortgage pro rata, and the residue of the mortgages to go to the 
nmbt of kin. * ^uiUkGesu y* EarlqfWinchetseos S Bro. €.€. 378* - 
By 48 Qeo S. c. 108. it is enacted. That all and every person 
and persotif: having ia bj8.qr.tlieir own. right jmy estata^ociintem 



rest tin possei^ioiif reversion, or cooting^cy, ofror in anr lands 
or tenements, or of any property of or in any goods or cWtels^ 
sball have full poWer, licence, and authority, at his and their will, 
and pleasure, by deed inrolled in such manner, and within such 
time as is directed in England by the statute made in the twent^«> 
seventh year of the reign of king Henry the eighth, or by his,, 
her, or Aeir last will or testament in writing duly executed ac* 
cording to law, (such deed, or such will or testament, being duly 
executed three lender months at least before the death of sucn 
grantor or testator, including the days of the execution and death,} 
to ^ve and grant to and vest in any person.or persons, or body 
potitic or corporate, and their heirs and successors respe^vely, all 
such his, her, or their estate, interest, or property in such lands 
or tenements, not exceeding five acres, or goods and chattels, or 
any part or parts theredf, not exceeding in value five hundred 
pounds, for or towards the erecting, rebuilding, repairing, pur- 
chasing, or providing any church or chapel where the liturgy and 
rites of the said united church are or shall be used or observed, 
or any mansion house for the residence of anj minister of the 
said united church officiating, or to officiate in any such church or 
chapel, or of any out-buildings, offices, church-yard, or glebe, 
for tlie same respectively, and to be for those purposes applied, 
according to the will of the said benefactor in and by such deed 
enrolled, or by such will or testament executed as aforesaid ex- 
pressed, the consent and approbation of the ordinary being first 
obtained, and in default of such direction, limitation, or appoint- 
ment, in such manner as shall be directed and appointed by the 
patron and ordinary, with the consent and approbation of the 
parson, vicar, or other incumbent. ^ 1. 

Only one such gift shefll be made by one person ; and where it 
exceeds five acres or five hundred pounds, the chancellor may 
reduce it. 43 Geo» 3. c, 108. § 2. 

No glebe upwards of fifty acres shall be augmented with more 
than one acre. § 3. 

And whereas it often happens that small plots of land held in 
mortmain lie convenient to be annexed to some such church or 
chapel, or house of residence, as aforesaid, or to some church- 
yard, or curtilage thereto belonging, or convenient to be* em- 
ployed as the site of some such church or chapel, or house to 
be. hereafter erected, and for the necessary and commodious use 
and enjoyment thereof, it is therefore further enacted, that it shall 
be lawful for every body politic or corporate, sole or aggregate, 
by deed inrolled as aforesaid, with or without confirmation, as 
the law may require, to give and grant, either by way of ex- 
change or bene&ction, any such small plot of land not exceeding 
one acre, to any person or persons, body politic or corporate, 
Ilia and their heirsiiad successors respectively, to be beld^iused. 
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and applied for the purposes aforesaid } and sud» laak mentioned 
person« 4 tnd personsi bodies pdiitic and oorporatej and their heira 
and successors respectively, shall have full ca))acity and ability^ 
with consent of the incuml^nt^ patron, and ordinary^ to take* 
hold, and enjoy such small plot of land for the purposes afore^ 
said. 4SGro. S. c. 108. $4. 


^^ojrtuairp, (*) 

1. lyi ORTUARY seemS to have been originally an oblation 
made at the time of a person’s death. In the Saxon 
times there was a funeral duty to be paid, which was called pe* 
cunia sejnUckralis^ and symbolum anima^ or the soul-shots which 
was required by the council of iBnham, and inforced by the laws 
of king Canutus : and was due to the church which the party 
deceased belonged to, whether he was buried there or not. 
lStiU.ni. 

Dr. Stillingfleet makes a distinction between mattmries and 
corse presents : the mortuary^ he says, was a right, settled on the 
church, upon the decease of a member of it; and a corse present 
was a voluntary oblation usually made at funerals. l StiU» 1 72, 8. 

And it seemeth, that in ancient times a man might not dispose 
of his goods by his last will and testdment, without first assigning 
therein a sufficient mortuary to the church. And this, in a con- 
stitution of archbishop Winchelsea, is called principal legacy; 
so denominated (saith Lindwood) because they who died did 
queath tlie best or the second best of their goods to God and the 
church, in the first place, and before other legacies. LindA96. 

And in another constitution of the same archbishop, it is en- 
joined, that if a person at the time of his death have three or 
more quick goods, the first best shall be given to him to whom 
it is due (that is, to the lord of the tec for a heriot) ; and the 
second best shall i>e reserved to the church where the deceased 
person received the sacraments while he lived. Lind, 184. 

And this was usually carried to the church with the dead 
corp'ke. And Mr. Seldon quotes au ancient record, where it is 
recited, that a horse was present at the church the same day in 
the name of a mortuary, and lliat the parson received him, ac- 
cording to the custom of the land and of holy cliurch. Seld^ 
Hist. Tith.W. 

2. By the statute of the 21 Hen. 8. c. 6. Forasmuch as ques- 
tion and doubt hath arisen upon the order, manner, and form of 
demanding, receiving, and claiming of mortuaries, otherwise called 


(4) See further on this subject, 2 Bla. Com. 42S— 427. 




6orse i^sents^ as well for the gr^tness and value of the same^ 
which, as hath been lately taken, is thought over excessive to the 
pool^ people and olher persons of this realm, also for that such 
mortuaries or corse presents have been* demanded and levied 
for such as at the time of their death have had no property in 
any goods or chattels, and many times for travelling and wayfar^ 
ing men, in the places where they have fortuned to die; to the 
intent therefore that all doubt, contention, and uncertainty herein 
may be removed, and as well the generality of the king’s people 
therein remedied, as also the parstnis^ vicars, parish priests, 
curates, and others having interest iif such •mortuaries and corse 
presents indifferently provided for, it is enacted, that no parson, 
vicar, curate, nor parish priest, nor any other spiritual person, ^ 

nor their farmers, bailiffs, nor lessees, shall take, receive, or de- 
mand of any person within this realm, for any person dying within 
the same, any manner of mortuary or corse present, nor any sum 
of money, nor any other thing for the same, more than is here- [ 564 ] ' 
after mentioned ; nor shall convent or c^ll any person before 
any judge spiritual for the recovery of any such mortuaries or 
corse presents, or any other thing for the same, more than is 
hereafter mentioned : on pain to forfeit for every time so demand^- 
ing, receiving, taking, or conventing or calling any such person 
before any spiritual judge, so much in value as they shall take 
above the sum limited by this act, and over that 40^. to the party 
grieved contrary to this act* to be recovered by action of debt. 

§ 1 , 2 . 

And no manner of - mortuary shall be taken or demanded of 
any person whatsoever, which at the time of his death hath in 
movable goods under the value often marks. 21 Hen. 8. r.6. $8. 

And no mortuary shall be given or demanded of any person, 
but only in such place where heretofore mortuaries have been 
used to be paid and given ; and in those places none otherwise 
but after the rate and form hereafter mentioned. Id. 

And no person shall pay mortuaries in more places than one, 
that is to say, in the places of their mpst dwelling habitation, and 
there but one mortuary. Id. 

And no parson, vicar, curate, parish priest or other, shall for 
any person dying or dead, and being at the time of his death of 
^the value in movable goods of ten marks or more, clearly above 
his debts paid, and under the sum of 30/., take for a mortuary 
above Ss. itd. in the whole. And for a person dying or dead, 
being at the time of his death of the value of SO/, or above, clearly 
above his debts paid, in movable goods, and under the value of 
40/., there shall no moi'e be taken or demanded for a mortuary, 
than 6s. 8d., in the whole. And for any person dying or dead, 
having at the time of his death of the value iu movable goods 
of 40/. or above, to any sum whatsoever it be, clearly above his 





debts paid) there shall be no more taken^ paid, or demanded :for 
a mortuary, than 10^. in the whole. 21 Hen. 8. c. 6. $ S. 

Provided, that for no woman being covert ba'ron, nor child,^or 
for any ’person not keeping house, any manner of mortuary, nor 
any thing or money by way of mortuary, shall be paid: nor also 
any waylaring man, or other, that uwelleth not nor maketh 
residence in the place where they shall happen to die; but that 
the mortuary of such wayfaring persons be answerable in places 
where mortuaries be accustomed to be paid in manner and form, 
and after the rate beforementioned, and none otherwise, in the 
place or places where, such wayfaring persons at the time of their 
death had their most habiuition, house, and dwelling-places, and 
no where else. § 4. 

Provided, that it shall be lawful to all parsons, vicars, curates, 

. » parish priests, and other spiritual persons, to take any sum of 
^ money, or other thing, which by any person dying shall be dis- 
£ 565 ] given, or bequeathed to them, or any of them, or to the 

high altaf of the church. § 5. 

And no mortuaries nor corse presents, nor any sum of money 
^ * or other thing for any mortuary or corse present, shall be de- 

manded or taken in the parts of Wales, nor in the marches of the 
same, nor in the town of Berwick, but only in such places of the 
same where mortuaries have been accustomed to be paid : and 
in those places no mortuaries or corse presents, nor any other 
thing for mortuary or corse present, 'shall be demanded or taken, 
but only after the form and manner above specified, and none 
otherwise, nor of any other person than is limited by this act, 
upon the pain contained therein. $ 6. 

Provided, that it shall be lawful to the bisliops of Bangor, 
Laudaff, *St. David’s, and St. Asaph, and likewise to the arch- 
deacon of Chester, to take such mortuaries of the priests within 
their dioceses and jurisdictions, as heretofore have been accus- 
tomed. $ 7. 

Provided also, that in such places where mortuaries have been 
accustomed to be taken of less value than is aforesaid ; no per- 
son shall be compelled to pay in .such place any other mortuary, 
or more for any mortuary, than hath been accustomed ; nor that 
any ifiortuary in such place shall be demanded or taken of any 
person exempt by this act, nor in any wise contrary to tltis act, ^ 
upon the pain afore limited. Id. 

By the 12 Ann. st, 2. c. 6. The clause in the said statute, so^ 
far as it relates to the taking of any mortuary or corse present,* 
uppn the death of any clei*gyman within the dioceses of Bapgor,^ 
I^d^ St. David’s, and St. Asaph, is repealed ; and certain, 
sinMQures and prebends are annexed to the respective sees, in re-, 
compense and in lieu of the mortuaries of priests dying within 
the said r^espective dioceses. 



And as. to the archdeaconry of Chester, it is said^ that the 
custq^ there was, that the archdeacon (and after the erection of 
the episcopal see there the bishop as archdeacoif,} had for a 
mortuary, after the death of every priest dyin^ within the arch- 
deaconry of Chester, the best horse or mare, his saddle, bridle, 
spurs, his best gown or cloak, his best hat, his best upper gar- 
ment under his gown, his tippet, and his best signet or nng« 

Cro, Can 237. 

^ But by the 28 Geo. 2. c.6. The aforesaid clause, so far as it 
relates to the taking of any mortuary or corse present upon the 
death of any clergyman within the archdeaponry of Chester, shall 
immediately after the living of Wareton shall become void be 
repealed; and the said living shall be annexed to the see of 
Chester^ in compensation of such mortuaries. 

And by the 26 Hen. 8. c. 15. Forasmuch as divers subjects [ 566 
inhabited within the archdeaconry of Richmond, in* the county of 
York, be and of long time have been sore and grievously exacted 
and impoverished by the parsons, vicars, and. others, such as 
have benefices and spiritual promotions within the same, as by 
taking of every person when he dieth, in the name of a pension 
or of a portion, sometime the ninth part of all his go(^s and 
chattels, and sometime the third part, to the open and manifest 
impoverishing of most part of the king^s poor subjects inhabited 
and deceasing within the same ; Jt is enacted, that no manner of 
spiritual person, or other, having any benefice or other spiritual 
promotion within the said archdeaconry, shall in any wdse ask, 
levy, demand, or take, aftdr the decease of any person, any such 
portions or pensions, or any other demand or duty, in the name 
or lieu of the same, on pai^ of a pt'cemunire ; but that all the 
king’s subjects of the said archdeaconiy, and their executors 
and administrators, shall be ordered and used for their goods 
and chattels after their decease, in like manner as is contained 
in the statute of the 21 He7i. 8. c. 5., for probate of testaments 
and none otherwise; any use, custom, bull, composition, pre- 
scription, or ordinance to the contrary notwithstanding. 

The rise of which custom was this : Of very ancient time, the 
inhabitants of the parish of St. Rumald’s kirk, and after their 
example, the inhabitants of the several other parishes within tRe 
archdeacon of Richmond, being dissatisfied, for that the exe- 
cutors or . administrators of persons deceased gave nothing' of 
the deceased’s personal estate to the parish church, for the 
minister, (according to -the superstition of those times), to pray 
for the soul of the deceased ; whereas, by the custom established 
within the province of York, (and at that time throughout the 
whole kingdom,) a cettain portion of the deceased’s personal 
estate ought to go and be disposed for the welfare jbf the soul of 
the deceased, which portion such person himself could not 



] ' ^ otherwise dispose of by will, noar his administtafe 

! death in case of intestacy; and this was, if the d 

! leave a wife gnd also a child or childi^n, a third 

^ clear personal estate ; if he left a wife and no child. 

or children and no wife, then a' moiety ; and if neitl 
child, then the whole was the dead man’s portion, to 
for the good of his soul ; now the inhabitants aforesai 
V that the executors or administrators took and appliec 

dead man’s portion to their own use, came to an agi 
resolution amongst themselves, to settle and estabi 
inviolably a determinate share and proportion of th 
1 1 man’s part, to be givto to the incumbent of their pc 

to pray for the soul of the deceased. But in*prqce$s < 
posterity, thinking this concession too burdensome, 
the'^urt of Rome for redress ; setting tbrib, that th< 
though they repcived, according to the custom of the 
England, one of the best two quick goods of the dc 
manded also one other of the best quick goods ; and 
ninth part of alf the movable goods of the deceased, 
wife and children ; if he had a wife and no child, oi 
children and no wife, then a sixth part; and if he 
wife nor child, then a third part. The pope, havin 
commission to hear and determine the cause, did fir 
year 1254, order and decree, that for the future the cl 
receive only one of the two best*^uick goods : and if t 
left a wife and children, his whole clear, personal es 
be divided into three parts, of which* the wife shouh 
the children another, and the third part (being the 
part) should be divided into four, of which four parts 
should receive one ; if the deceased left a wife and i 
a child or children and no wife, then the whole shoulc 
into two parts, of which the wife or children respect! 
have one, and the other part (being the dead m 
should be divided into five, of which five parts the ch 
receive one ; if he liad neither w:ife nor child, then th 
pertaining entirely to the deceased) should be divided 
which six parts tlie church should have one. So that 
CGse^ where there were both wife and cMdren, the qjli 
have a twelfth part; is the second cas^ where there 
and no cliild, or a child or childrm and no wife, a 
and in the third case, where there w as neither wife nc 
church should have a sixth part. Megistr. Hon* De . 

And after the statute aforesaid of the 21 Hen» 8. 
the sums to be paid for mortuaries, it seemeth that tl 
the said archdeaconry would not have this to be a ww* 

called it a pension or portion; for the abolishing of which claim 
and demaw ibis statute was made* 



5.. ^ the statute of cireumqtate agatis, 18 £dm 1. st.*. ffa 
parson demand mortuaries 5 in places where a moi^iiarv hath * 

been used to be givenp;* all such demands shall bc^mado in ttie spi* 
sritual court ; and in all such cases the spiritgial judge shall have 
power to take knowledge, notwithstmiding the king's prohibitiona 

Sir Simon Degge is of opinion, that an action also will now lie 
upon the aforesaid statute of the 2t Hen. %. c. 6. But that statute ^ 

plainly supposetb, that the recovery of the money shall be solely [ 568 y I 
in the spiritual court, as the recovery of the mortuary was | 

before. Wats. c.53. * % 

In the case of Johnson and Oldham^ .M. 12 Will. A prohi- 
bition was moved for, to be directed to the ‘spiritual court, to 
stay a suit there for a mortuary, upon a suggestion of the statute, 
and that therd was no custom in this case for the payment of it ; 
find it was urged, that no mortuary was due but by custom ; and 
therefore the custom here being denied, they ought not to pro- 
ceed in the spiritual court. Against which, *il was argued, — 
that the statute of Hen. 8. hath saved the jurisdiction to the spi- 
ritual court, where mortuaries have been usifally paid ; besides, 
they 'ought first to plead in the spiritual court, that there is not 
any such custom ; and then, upon refusal to admit the plea there, 
is the time to move the court of king’s beach, and not before : 
but in this case they have not pleaded this matter in the spiritual 
court And by Holt chief justice; a prohibition cannot be 
granted without a denying of«the custom in the spiritual court, 
which is not done here, {z) And the whole court seemed to be 
against the prohibition.. And a rule was made to hear counsel 
on both sides. And afterwards the rule was discharged by the 
court L. Raj/m. 609. 

But if the custom be denied, and the spiritual court will not 
admit that plea, a prohibition will go ; and they shall not try 
the custom there. Cro.Eliz. 151. 

But where the custom of paying a mortuary was owned, and 
the only question in the spiritual court was, whether it belonged 
to the vicar or impropriator, a prohibition in such case hath 
been denied. 1 Keb. 919. * 

In the case of Torrent and Burley, M. IS Geo. In the ex- 
chequer : a bill was brought to discover, 'Whether the defendant’s 
husband died worth ikl. so as to be liable to pay the plaintiff a 
mortuary ; and pray relief. Upon answer, admitting assets, but 
denying the custom, the plaintiff went into a proof of his right ; 
and several witnesses were examined on botli sides. And at the 
hearing, the bill was dismissed with costs, ns to the relief ; be- 
cause that was properly at law, or in the spiritual court; and in 


(i;) 12 Mod. 416. there called Johnson v. Ryson. 




liWKiduttot 
jdienations 
to defeat 
nortuarief* 



'a 4111 against one person <mly»,l}iar^tcould.l)Dt be estaUisbed; 
S^a. 115 . . ' ' • ■ " 

4. By the'l itEUz. c. 6. All 'alie^fiad6ns*i9f lands dr goods, to 
defrand creditors aod others of theh<Just debts, damages, penal- 
ties, forfeiture's, heriots, mortuariesi ^nd r^lie^ shaU (as..against. 
such claimants) be utterly void aBd'0&iu>ne>'e£^t. ' 


END OF THE SECOND VOLUME. 


Priated by A* Strahan, Law-Printer to jElis Migesty, 
Frinters-Street, London. 






